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SUPERIOR  COURT. 

FALL  SESSIONS. 
1858. 


David  New  v.  William  Pylb  et  al. 

The  goods  of  a  sub-teaant  removed  from  the  demised  premises  after  the 
expiration  of  the  term,  are  aot  liable  to  distress  oq  a  warrant  at  the  suit 
of  the  landlord  against  the  original  tenant,  for  rent  in  arrears. 

This  was  an  action  of  replevin  brought  by  the  plain- 
tiff David  New,  against  William  Pyle  and  Thomas 
Hawkins  the  defendants,  and  case  stated.  Pyle,  one  of 
the  defendants  in  the  action,  let  a  house  and  premises  to 
one  I'hilorama  Chandler  from  the  25tli  of  March,  1857, 
to  the  25th  of  March,  1858,  at  an  annual  rent  of  eighty 
dollars,  who  under-let  the  whole  of  the  premises  for  the 
same  term  to  the  plaintiff  and  put  him  in  possession  of 
the  property.  The  plaintiff  paid  the  rent  in  full  for  the 
year  to  Chandler,  of  whom  he  reuted,  and  at  the  expira- 
tion of  the  term  left  the  premises,  and  removed  his 
household  goods  and  furniture  from  them.  On  the  25th 
of  April,  following,  Pyle,  by  his  bailiff  Hawkins,  dis- 
trained the  goods  and  furniture,  then  being  off  the  prem- 
ises, for  the  rent  due,  and  which  Chandler  had  failed  to 
pay  him. 
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The  distress  was  made  by  Ilawkius,  by  virtue  of  a 
landlord's  warrant,  issued  at  the  suit  of  Pyle,  against 
Chandler  for  rent  in  arrear,  and  due  from  the  latter  to 
the  former. 

And  thereupon  the  action  was  brought  to  replevy  the 
goods  by  the  plaiutitt",  and  the  question  was,  were  the 
goods,  under  the  circumstances,  liable  to  the  distress  for 
the  rent  due  to  Pyle  the  landlord  ? 

L.  E.  Wales,  for  the  plaintiff :  The  distress  of  the 
goods  of  ai\  underlessee  must  be  of  goods  actually  on  the 
demised  premises,  and  whilst  such  underlessee  is  in  pos- 
session. Arch,  on  Landl.  and  Ten.  43.  Law  Libr.  m.  p. 
115,  134.  Like  the  goods  of  a  stranger,  they  are  only 
liable  so  long  as  they  are  on  the  premises;  and  the  goods 
followed  and  distrained  ofl  the  demised  premises,  must 
be  the  property  of  the  tenant,  and  not  of  a  stranger. 
Holford  V.  Hatch,  Doug.  183.  This  he  thought  settled 
the  question. 

Patterson,  for  the  defendant,  replied  that  he  had  no 
argument  to  make,  or  authorities  to  cite  upon  the  ques- 
tion ;  but  desired  it  to  be  settled,  as  some  doubt  had 
long  been  entertained  by  members  of  the  bar  in  regard  to 
it. 

Gilpin,  Ch.  J.  ,  said  that  he  had  a  distinct  impression 
that  it  had  already  been  decided,  several  years  since,  and 
in  which  it  was  held  in  a  case  similar  to  this,  that  the 
goods  were  not  subject  to  distress  after  the  ex[)iration 
of  the  term,  and  their  removal  from  the  demised  prem- 
ises. Houston,  J.,  remarked  that  it  seemed  to  be  con- 
trolled by  the  words  of  the  statute  which  provides  in 
the  first  place,  that  the  distress  may  be  made  "  during 
the  demise,  or  afterward,  while  the  tenant,  or  any  per- 
son comiiig  into  possession  by,  or  under  him,  shall 
continue    to    hold    the  demised  premises;"    but   in    the 
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second  place,  when  it  comes  to  provide  for  following 
and  distraining  the  goods  after  their  removal  from  the 
demised  premises,  either  during  the  term  or  after  its 
expiration,  within  forty  days,  it  speaks  only  of  the  tenant, 
and  not  as  before,  of  "any  person  coming  into  possession 
by,  or  under  him."  It  would  appear,  therefore,  to  have 
been  the  design  of  the  statute  to  render  the  goods  of 
such  persons  liable  only  to  distress  so  long  as  they  re- 
mained on  the  demised  premises.  The  Court  considered 
that  the  plaintiff  was  entitled  to  recover,  and  gave  judg- 
ment accordingly. 


TuE  State  for  the  use  of  Henry  P.  Baker  v.  John  A. 
WiLLARD  e(  al,  and  The  State  for  the  use  of  Thomas 
H.  Wright,  v.  John  A.  Willard  et  al. 

An  order  of  the  Court  upon  a  Sherifif  who  has  money  in  his  hands  arising 
from  the  sale  of  goods  taken  by  him  on  attachment  and  sold,  to  bring 
it  into  Court,  will  be  no  defence  to  an  action  on  his  official  recognizance 
against  him  and  his  sureties  for  the  money,  unless  it  is  brought  into 
Court  by  him  under  the  order:  and  where  another  party  has  a  prior 
attachment  issued  by  a  Justice  of  the  Peace  and  a  Ji.  fa.  in  the  hands  of 
a  Constable,  binding  on  the  goods  attached  and  sold  by  the  Sheriff, 
either  the  Plaintiff  or  the  Constable  may  maintain  the  action  on  bis 
official  recognizance  against  him  and  his  sureties,  for  the  portion  of  the 
money  due  such  party. 

These  were  several  actions  of  debt  on  the  ofEcinl 
recognizance  of  John  A.  Willard,  a3  late  Sheriti  of  New 
Castle  County,  against  him  and  his  sureties,  for  the  use 
of  Henry  P.  Baker  and  Thomas  II.  "Wright,  and  the 
facts  with  the  questions  involved,  were  submitted  to  the 
Court  in  the  form  of  a  case  stated. 

On  the  15th  of  October,  1856,  a  writ  of  foreign  attach- 
ment was  sued  out  by  Baker  on  a  judgment  recovered 
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before  a  Justice  of  the  Peace  against  a  certain  Jonathan 
J.  Stevens,  and  delivered  to  Wright,  then  a  constable  of 
the  county,  by  virtue  of  which  he  attached  and  took 
into  his  possession  on  the  same  day,  certain  goods  and 
chattels  of  Stevens,  which  were  appraised  at  $315.00; 
and  in  the  foreign  attachment,  judgment  was  after- 
wards obtained  on  the  22nd  of  November  following, 
before  the  Justice,  by  Baker  against  Stevens,  for 
$104.67  debt,  interest  and  costs,  on  which  a  writ  of 
of  feri  facias  was  issued  the  next  day,  returnable  28th 
February,  1857,  and  delivered  to  Wright  as  consta- 
ble, who,  on  the  day  last  mentioned,  made  return  of 
the  writ  "goods  sold  by  sheriff  John  A.  Willard  and 
the  money  retained  by  him  on  an  order  of  court." 
On  the  25th  of  October  1856,  a  writ  of  domestic  attach- 
ment at  the  suit  of  Fithian,  Jones  &  Co.',  against  Stevens, 
was  issued  out  of  the  Superior  Court  for  the  county,  and 
delivered  to  Willard,  then  Sheriff  of  the  county,  to  be 
executed,  on  which  ho  attached  and  took  into  his  pos- 
session on  that  day,  the  same  goods  and  chattels  of 
Stevens  which  had  been  previously  attached  by  Wright 
as  constable;  and  on  the  27th  day  of  May,  1857,  having 
failed  to  make  return  of  the  attachment  at  the  return 
day,  he  obtained  leave  from  the  court  to  return  the  same 
on  which  he  made  the  following  return  ;  "attached  goods 
and  chattels  as  per  inventory  and  appraisement  annexed, 
subject  to  prior  attachment  of  Henry  P.  Baker,  by  con- 
stable Wright."  AVhile  the  goods  and  chattels  were  in 
the  hands  of  Willard  on  the  domestic  attachment,  an 
order  of  court  was  obtained  for  the  sale  of  them,  and 
he  sold  the  same,  the  proceeds  of  which,  after  deducting 
the  expenses  of  keeping  them  and  a  claim  for  rent  to 
which  they  were  subject,  amounted  to  $847.00.  On  the 
28th  day  of  November  1857,  judgment  was  rendered  by 
the  court  in  favor  of  Fithian,  Jones  k  Co.,  the  plaintifis 
in  the  domestic  attachment,  and  on  the  9th  day  of 
December  1857,  on  motion  of  John  C.  Patterson,  Esq.,  it 
was  ordered  by  tlie  court  that  Willard,  then  late  sheriff, 
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should  bring  into  court  the  money  arising  from  the  sale 
of  the  goods  and  chattels  attached  and  sold  by  him  as 
aforesaid,  on  the  first  day  of  the  May  Term  1858,  or 
attachment,  and  on  the  29th  of  August  1858,  an  attach- 
ment for  contempt  was  issued  against  him,  returnable 
to  the  present  term  of  the  court. 

The  actions  on  the  recognizance  for  the  use  of  Baker 
and  Wright  above  mentioned  were  for  the  same  debt, 
the  amount  duo  Baker  on  his  foreign  attachment  and 
Ji,  fa.  in  the  hands  of  Wright  as  constable ;  and  the 
question  was,  whether  either  of  these  actions  would  lie 
on  the  official  recognizance  of  the  late  sheriff,  while  he 
was  under  the  aforesaid  order  of  court  to  bring  the  money 
into  court. 

D.  M.  Bales,  for  the  plaintiffs  in  the  actions,  conten- 
ded that  they  would  lie,  notwithstanding  the  order  to 
bring  the  money  into  the  court,  and  the  attachment  for 
contempt,  for  disobedience  of  that  order  was  still  pending 
and  undisposed  of,  and  if  Baker  is  not  the  proper  party 
to  bring  the  action  for  the  want  of  privity  between  him 
and  the  late  sheriff  who  had  no  writ  of  his  in  hand,  but 
sold  the  goods  by  virtue  of  the  domestic  attachment  at 
the  suit  of  Fithian,  Jones  &  Co.,  and  upon  the  order  of 
the  court  thereon,  then  the  action  at  the  suit  of  Wright, 
the  constable,  would  lie,  between  whom  and  Willard, 
late  sheriff,  there  was  such  a  privity  as  would  sustain  it. 
Hoss.  V.  Jacobs.  2  Jfarr.  445. 

Rodney  for  the  defendants  :  If  cither  party  could  main- 
tain his  action  on  the  bond  against  the  late  sheriff  and 
his  sureties,  Baker  was  the  proper  plaintiff  to  sue,  and 
Wright,  the  constable,  had  nothing  to  do  with  it,  and  had 
no  right  to  sue.  But  the  order  to  bring  the  money  into 
court  was  equivalent  to  a  judgment  of  the  court  for  the 
amount,  and  when  brought  in,  will  be  distributed  and 
applied  by  the  court  according  to  the  priority  of  the 
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attachments  and  the  rights  of  the  parties  having  liens 
upon  the  goods,  which  being  summary  in  its  nature, 
will  be  far  more  speedy  and  expeditious  in  its  course, 
and  which  altogether  supercedes  the  necessity  of  any 
suit  at  law,  and  which  will  therefore  discharge  the  right 
of  either  party  to  maintain  an  action  on  the  official  re- 
cognizance for  the  money  or  any  part  of  it. 

By  the  Court:  If  the  money  had  been  brought  into 
court  on  the  order,  it  would  have  been  a  good  defence 
to  both  of  the  actions.  But  the  officer  has  not  done 
this,  and  it  is  competent  for  either  the  constable,  or  the 
plaintiff  in  the  foreign  attachment  and  Ji.  fa.  issued  by 
the  Justice  of  the  Peace,  to  maintain  the  action  against 
the  late  sheriff  and  his  sureties.  This  case  is  distin- 
guishable from  the  case  of  Boss.  v.  Jacobs.  2  Jlarr.  445, 
as  in  that  case  the  action  was  in  assumpsit  founded  on  a 
privity  of  contract  between  the  parties  to  the  suit,  for 
money  had  and  received  by  the  defendant  to  the  plain- 
tiffs use,  and  which  could  not  be  sustained  without  proof 
of  such  privity.  But  in  this  case,  which  is  an  action  of 
debt  on  the  official  recognizance  of  a  public  officer,  the 
action  is  given  by  statute  and  is  based  on  an  official  duty 
imposed  upon  him  by  law,  and  not  on  any  privity,  or 
ground  of  contract  whatever,  either  expressed  or  implied, 
between  the  parties.  But  as  the  acticns  were  both  for 
the  same  debt,  the  court  directed  judgment  to  be  enter- 
ed for  the  plaintiff  in  the  first  case,  and  for  the  defendant 
in  the  other. 
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Henry  Evans  v.  William  Graves. 

If  one  member  of  a  late  firm,  without  the  knowledge  of  the  other,  mhkes 
a  promissory  note  in  the  name  of  the  firm  after  its  dissolution,  and  an 
action  is  brought  upon  it,  but  the  member  who  drew  the  note  is  out 
of  the  State  and  not  served  with  process,  the  other  member  in  defending 
the  action  against  himself  alone,  will  not  be  permitted  on  the  trial,  to 
disprove  the  partnership  at  the  time  when  the  note  was  drawn,  without 
an  affidavit  denying  its  existence,  filed  at,  or  before  the  time  of  pleading 
to  the  actiou. 

Assumpsit  on  a  promissory  note  made  by  the  late  firm 
of  Dubois  &  Graves,  of  which  the  defendant  William 
Graves  had  been  a  member,  to  the  plaintiff  Henry 
Evans.  Dubois  the  other  member  of  the  late  firm  of 
Dubois  &  Graves,  had  left  the  State  and  had  not  been 
served  with  process  in  the  suit,  which  had  issued  against 
both  of  the  members.     The  usual  pleas  were  entered. 

Patterson,  for  the  plaintiflf,  proved  the  making  and  de- 
livery of  the  promissory  note  and  rested  his  case. 

Gordon,  for  the  defendant,  said  the  defence  would  be 
that  Dubois  drew  the  note  in  the  name  of  the  firm  of 
Dubois  &  Graves  without  the  knowledge  of  Graves,  five 
months  after  the  firm  had  been  dissolved ;  and  was  pro- 
ceeding to  prove  this  by  a  witness. 

Patterson  objected  to  the  testimony  as  inadmissible. 
It  was  too  late  to  deny  the  partnership,  or  to  attempt  to 
disprove  its  existence  at  the  trial,  as  it  purported  to  have 
been  made  by  the  firm  of  Dubois  &  Graves,  and  if  it 
was  the  purpose  of  the  defendant  to  deny  this  fact,  he 
was  bound  at  or  before  entering  his  pleas,  to  file  an  afii- 
davit  denying  the  existence  of  the  partnership  at  the 
time  the  note  was  made,  as  required  by  the  statute,  Per. 
Code,  378,  Sec.  6,  which  he  had  not  done. 

Gordon  :  The  objection  was  not  well  founded;  for  the 
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provision  of  the  statute  referred  to  did  not  apply  to  the 
case,  as  the  suit  was  now  against  Graves  alone,  since  the 
other  partner  of  the  late  firm  was  residing  out  of  the 
State  and  had  not  been  served  with  process.  The  action 
was,  therefore,  as  it  stood,  substantially  against  Graves 
his  client,  as  a  sole  defendant. 

By  the  Court :  The  action  was  against  the  partuers  as 
such  and  was  so  instituted  and  stated  on  the  record  of 
the  suit,  and  of  course,  it  is  alleged  in  the  narr.  that  the 
note  was  made  by  the  firm  of  Dubois  and  Graves,  by 
which  it  purports  to  have  been  drawn;  and  by  force  of 
the  statute,  this  must  be  taken  to  be  admitted  as  alleged 
in  the  record,  unless  it  is  denied  by  the  affidavit  of  the 
defendant  at,  or  before  the  time  of  pleading  to  the  ac- 
tion. The  Court  therefore  ruled  out  the  evidence,  and 
the  plaintifi"  had  a  verdict. 


Union  Bank  of  Delaware,  for  the  use  of  Benjamin 
A.  Janvier,  v.  Solomon  Prettyman. 

Where  two  different  parties  have  judgments  against  the  sanae  defendant, 
on  the  younger  of  which  his  property  is  sold  and  the  money  brought 
into  court  for  application  ;  on  an  issue  to  try  by  a  jury  what  amount, 
if  any,  is  due  on  the  older  judgment,  the  defendant  is  not  a  competent 
witness  to  prove  that  it  has  been  paid  ;  first,  because  he  is  a  party  to  the 
record  of  the  issue,  and  secondly,  because  he  is  interested  in  the  result 
of  if. 

The  Union  Bank  of  Delaware  had  a  judgment  in  tlie 
Superior  Court  for  New  Castle  County,  subsequently 
endorsed  for  the  use  of  Benjamin  A.  Janvier,  against 
Solomon  Prettyman,  on  which  a  rule  had  been  granted 
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and  an  issue  directed  to  try  by  a  jury  at  the  bar  of  the 
court,  if  any,  and  what  amount  was  due  thereon,  &c. 
Preparatory  to  the  trial  of  the  issue  and  with  a  view 
to  be  used  as  evidence  in  the  case,  the  depositions  of 
Solomon  Prettyman,  the  defendant  in  the  judgment,  had 
been  taken  on  a  commission  issued  out  of  the  State  for 
that  purpose,  and  returned  and  filed  in  the  court.  To 
these  depositions  exceptions  had  been  filed,  and  the 
question  now  arose  as  to  the  competency  of  the  de- 
fendant as  a  witness  in  the  case  and  the  admissibility  of 
his  depositions,  as  evidence  on  the  trial  of  the  issue  di- 
rected by  the  court. 

D.  M.  Bates  for  the  defendant :  The  money  which 
was  realized  on  an  execution  upon  the  judgment  in  favor 
of  Wm.  A.  Budd  and  others  against  Solomon  Prettyman, 
having  been  brought  in  court  for  distribution  and  appli- 
cation, the  Union  Bank,  for  the  use  of  Benjamin  A. 
Janvier,  claims  the  money  by  virtue  of  a  prior  execution 
on  its  judgment  against  Prettyman,  which  we  allege  has 
been  paid,  or  discharged ;  and  the  court  having  at  the 
last  term  reformed  the  issue  as  it  then  stood,  to  the  form 
in  which  it  now  stands  between  the  Union  Bank  and 
I'rettyman,  it  is  objected  on  the  other  side  that  his  dep- 
osition is  not  admissible  in  evidence  on  the  trial  of  the 
issue  as  thus  reformed,  because  he  is  a  party  to  the 
record,  and  is  therefore  an  incompetent  witness  in  the 
case. 

As  the  issue  originally  stood  between  Budd  and 
others  v.  The  Union  Bank  for  the  use  of  Janvier,  l*retty- 
man  was  not  a  party  to  the  record  of  it,  and  had  not 
then,  as  he  has  not  now,  any  interest  whatever  in  the 
decision,  or  result  of  it,  I  contend  that  the  court  has 
no  power  by  their  own  act  in  reforming  the  issue  merely, 
to  make  him  a  party  to  the  record  in  the  case,  whilst  he 
is  out  of  the  jurisdiction  of  the  court  and  has  never 
come,  or  been  brought  into  it,  either  voluntarily,  or  by 
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the  service  of  its  process,  so  as  to  exclude  his  deposition 
on  the  ground  that  he  is  an  incompetent  witness  as  a 
party  to  the  record,  although  he  has  no  interest  in  the 
result,  or  decision  of  the  issue.  The  validity  of  a 
judgment  as  such,  cannot  be  inquired  into  collaterally, 
but  the  question  of  payment,  or  discharge  of  the  judg- 
ment by  matter  subsequent  to  the  entry  of  it,  may  be 
inquired  into  collaterally  ;  and  this  is  but  an  effort  to  do 
the  latter.  This  is  an  issue  granted  at  the  instance  of 
the  creditors  of  Prettyman,  and  in  which  they  alone  arc 
interested,  and  in  which  he  has  no  interest  whatever,  as 
he  is  neither  to  gain,  or  lose  anything  by  the  event  of 
it,  and  it  is  a  matter  of  entire  indifference  to  him  to 
which  of  the  judgments  the  money  may  be  applicable. 
And  although  the  general  rule  is  that  a  party  to  the 
record  is  not  competent  as  a  witness,  yet  if  he  has  no 
interest  in  the  event  of  the  suit,  is  not  liable  for  costs, 
or  is  not  otherwise  to  be  prejudiced,  or  benefitted  by  it, 
he  is  competent.  1  Ph'd.  Eo.  45,  Worrell  v.  Jones  20, 
Eng.  C.  L.  B.  178.  But  out  of  abundant  precaution  and 
to  provide  against  such  an  objection  as  this,  I  caused  to 
be  prepared  and  executed  before  the  commission  to  take 
his  deposition  was  executed,  a  release  to  him,  tliat  in 
case  it  should  be  found  on  the  trial  of  the  issue,  that  ho 
was  bound  to  the  Union  T3ank  for  any  sum  whatever, 
then  he  should  be  discharged  from  a  corresponding 
amount  on  the  judgment  of  Budd  and  others  ugaitipt 
h  i  m . 

James  A.  Bayard  for  the  plaintiff:  The  question 
whether  Prettyman  is  a  party  to  the  record,  is  to  be  de- 
termined by  an  inspection  of  the  record,  that  is  to  say, 
by  the  record  itself.  The  judgment  of  the  Union  Bank 
against  him  was  entered  ^[ay  14th,  1849,  and  the  use 
for  Janvier  was  endorsed  on  the  record  of  it  tlic  26th  of 
November  following.  The  issue  to  determine  what 
amount,  if  any,  is  due  upon  it,  was  directed  by  the  court 


UNION  BANK  v.  PRETTYMAN.  19 

on  the  14th  of  December  1857,  and  was  reformed  at  the 
last  term  of  the  court;  and  if  a  jury  is  to  be  sworn  in 
tliifl  issue  to  determine  this  question,  I  ask  if  they  are 
not  to  be  sworn  to  try  tlie   issue   in   which    Solomon 
Prettyman  is  a  party  ?     The  counsel  on  the  other  side 
has  said  that  there  are  but  two  ways  in  which    a  party 
can  come  into  court — voluntarily,  and  by  process  of  law. 
But  in  this  case  the  rule  was  granted  on  the  voluntary 
affidavit  of  Prettyman,  and  from  that  moment,  for  the 
purposes  of  this  issue,  he  was  voluntarily  in  court.     In 
reforming  the  issue  the  court  proceeded  on  the  ground 
that  he  should  be  made  a  party  to    it ;    and   had   the 
creditors  gone  into  chancery  for  relief,  they  would  have 
had  to  make  him  a  party,  and  in  such  case  they  coirld 
not  have  made  him  a  witness  to  prove  that  this  judgment 
had  been  paid.     A  party  to  the  record,  though  merely 
a    nominal  party,  cannot  be  a  witness.     Such  a   party 
though  he  has  little,  or  no  interest  in  the  event  of  the 
suit,   beyond   the    costs,  is    not   a    competent   witness. 
I)c  Wolfe  V.  JoJiHson,  10    Wheat.  367.     lie  cannot  be    a 
witness   without   the  consent  of  the  other   party.     He 
may,  however,  be  a  witness  against  his  interest,  though 
ho  cannot  be  compelled  to  testify;  and  that   was    the 
ruling  in  the  case  cited  on  the  other  side  from  20  J^Jng. 
C.  L.  H.  128.     The  instrument  of  writing  produced  on 
the  other  side  as  a  release,  cannot  be  .idmitted  to  release 
the  interest  of  the  witness  in  tliis  case. 

/)'/  (he  Court:  It  is  our  opinion  that  the  exception 
taken  to  the  deposition  must  be  sustained,  and  that  it 
will  not  be  admissible  in  evidence  to  the  jury  on  the 
trial  of  the  issue,  iirst,  because  Prettyman,  the  deponent-, 
is  a  party  to  the  record,  and  secondly,  because,  he  is  in- 
terested in  the  event  of  this  issue  to  the  whole  extent  of 
the  judgment  of  the  Union  Bank  against  liim,  which  he 
alleges  has  been  discharged  and  satisfied,  and  therefore, 
he  is  to  gain  or  lose  by  the  result  of  it.     As  to  the  in- 
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strument  produced  to  relieve  him  of  his  incompetancy 
as  a  witness,  we  do  not  consider  it  as  properly  a  release 
of  his  interest  in  the  result  of  this  case,  but  rather  as 
an  agreement  under  seal  to  indemnify  him  in  a  specific 
mode,  out  of  the  judgment  in  favor  of  Budd  and  others 
against  him,  against  any  pecuniary  loss  he  may  sustain 
in  this  case,  to  the  extent  of  any  amount  that  might  be 
found  to  be  due  against  him  on  the  judgment  in  question 
in  favor  of  the  Union  Bank.  Deposition  ruled  out; 
issue  abandoned,  and  rule  discharged. 


Conrad   Keller  r.  Kocert  Taylor. 

In  a  civil  action  for  assault  and  battery,  the  previous  conviction  and  fine 
of  the  defendant  in  a  criminal  prosecution  for  the  same  assault  and 
battery,  is  not  admissible  in  evidence  to  mitigate  the  damages. 

Action  of  trespass  vi  el  arniis  for  an  jissault  and  battery 
committed  by  Taylor  on  Keller. 

Patterson  i'ov  the  defendant,  after  the  assault  and 
battery  had  been  proved  by  the  counsel  for  the  plaintifi", 
offered  in  evidence  in  mitigation  of  damages,  a  certified 
copy  of  the  record  of  a  criminal  prosecution  in  the 
Mayor's  Court  in  Wilmington,  against  the  defendant  for 
the  same  assault  and  battery  on  the  plaintiff,  and  his 
conviction,  sentence  and  fine  to  the  amount  of  fifty 
dollars,  in  that  prosecution. 

Bradford,  for  the  plaintiff:  objected  to  the  admissibil- 
ity of  the  evidence,  and  cited  Jam's  >■.  Mnnlore^  6  Ihirr. 
453. 

7'/i«   Co'.irt :  rejected  the  evidence,  and  remarked  that 
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it  wa8  not  the  record  of  a  suit  between  the  same  parties, 
and  was,  therefore,  not  admissible.  The  record  offered 
was  of  a  criminal  prosecution  by  the  State  against  the 
defendant  for  the  public  wrong  and  breach  of  the  peace 
involved,  as  a  public  offence ;  but  this  was  a  civil  action 
by  the  plaintiff  against  the  defendant,  to  recover  dam- 
ages for  the  personal  injury  sustained  by  him.  In  u 
criminal  prosecution  for  assault  and  battery,  it  was  not 
unusual  for  the  Court  on  conviction,  when  about  to  fix 
and  impose  the  fine  for  the  public  offence,  to  inquire  if 
any  civil  action  had  been  brought  for  the  personal 
injury  by  the  party  assaulted,  with  a  view  to  moderate 
the  fine,  if  such  was  the  case.  But  this  was  a  consider- 
ation merely  addressed  to  the  disrcetion  of  the  Court, 
for  the  purpose  stated.  But  the  fact  of  its  being 
allowed  to  mitigate  the  fine  in  the  criminal  prosecution, 
was  of  itself  a  good  reason  why  the  latter  should  not 
be  allowed  to  mitigate  the  damages  in  the  civil  action 
for  the  personal  injury. 


School  District,  No,  7,  N.  C.  County,  defendant  below, 
Appellant,  r.  Moses  Walker,  plaintiff  below.  Respon- 
dent. 

If  the  School  Commiltee  of  a  District,  employ  a  teacher  without  speci- 
fications as  to  time,  to  teach  school  in  the  district,  audthey  afterwards 
notify  him  that  the  school  fund  for  the  district  is  expended,  and  that 
they  cannot  employ  him  any  longer  as  a  teacher,  the  district  is  not 
liable,  if  he  continues  to  teach,  for  his  services  afterwards. 

I'ronahr  in  assumpsit,  on  appeal  from  a  Justice  of 
the  Peace.  The  suit  below  was  by  Moses  AValker,  th(> 
plaintiff,  against  School  District,  i^o.  7,  in  Xew  Castle 
County,  the  defendant,  for  compensation  for  his  services 
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as  a  teacher  in  the  district  for  six  months,  terminating 
on  the  23rd  of  March  1857.  The  proof  was  that  the 
plaintiff  was  employed  by  the  school  committee  to  teach 
the  school  in  the  district  iu  the  fall  of  1856,  at  $90.  per 
({uarter,  but  the  term  for  which  he  was  to  teach,  was  not 
specified,  or  mentioned.  He  commenced  teaching  from 
the  time  he  was  employed,  but  as  soon  as  the  school 
fund  for  the  district  was  expended,  he  was  notified  of  the 
fact  by  the  school  committee,  and  that  they  could  not 
pay  him  any  longer;  to  which  he  replied  that  he  had 
nothing  else  to  doandhebelieved  he  would  teach  on,  and 
continued  to  do  so  forthreeor  four  weeks  afterwards.  The 
committee  had  paid  him  for  the  first  quarter  and  for  ab- 
out six  weeks  on  the  second,  amounting  to  $45. 

31c  Caulli//,  for  the  plaintiff,  contended  that  the  school 
district  was  by  law  a  corporation,  and  the  committee  as 
the  managers,  or  directors  of  it,  had  full  authority  to 
contract  with  and  employ  teachers,  and  that  the  corpo- 
ration was  bound  by  their  engagements  for  this  pur- 
pose ;  and  that  having  contracted  with  and  employed  the 
plaintiff  below,  to  teach  in  the  district  without  limitation 
as  to  the  term,  or  time  he  was  to  do  so,  the  district  was 
bound  to  pay  him  for  his  services,  without  reference  to 
the  amount  of  the  school  fund,  or  when  it  was  expen- 
ded. 


Gordoit,  for  the  defendant,  on  the  other  hand  insisted 
that  as  the  statute,  Jtcv.  Code.  115.  118.  provides  that  tlie 
school  committee  of  each  district  shall  provide  a  school 
and  employ  teachers,  as  long  as  their  funds  will  enabh' 
them,  and  tliat  they  shall  not  anticipate  the  funds  of  a 
subseijuent  year  by  contracting  debts  tor  these  purposes 
in  a  preceding  year,  and  the  school  committee  in  tliis 
case  had  apprised  the  })laintiff  that  the  fund  lor  that  year 
had  been  expended  and  was  exhausted,  and  that  they 
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would  not  be  able  to  employ  him  any  longer;  for  that 
reason,  he  could  not  recover,  and  that  the  district  was 
not  liable  for  his  services  rendered  after  that  time. 

The  Court,  Gilpin,  Ch.  J.,  charged  (he  jur>/ :  That  if 
the  school  committee  employed  the  plaintiil'  to  teach 
school  in  the  district  without  any  specification,  or  limi- 
tation as  to  the  time  he  was  to  teach,  then  the  district 
would  be  bound  to  pay  him  for  his  services,  until  they 
notified  him  of  the  fact  that  the  school  fund  for  the 
district  was  exhausted,  which  they,  and  not  he  would  be 
presumed  to  know,  and  that  they  could  not  employ  him 
any  longer.  The  law  which  defines  the  powers  and 
duties  of  school  committees,  enacts  that  they  shall  "pro- 
vide a  school  for  the  district  when,  and  as  long  as  their 
funds  will  enable  them,  and  employ  teachers  ;"  it  also 
gives  them  the  power  in  general  terms  to  "dismiss  teach- 
ers," and  taking  the  two  provisions  together  we  think  it 
was  not  only  competent  for  the  committee,  but  it  was 
tlieir  duty  in  this  case,  to  dismiss  the  teacher  us  soon  tis 
their  funds  for  maintaining  the  school  were  expended, 
and  that  the  district  was  not  liable  for  any  services  ren- 
dered by  him  after  he  was  notified  by  them  of  the  fact 
and  that  ^hey  could  not  employ  him  any  longer.  I)", 
however,  they  did  not  notify  him  of  tliat  lact,  until  some 
time  after  the  fund  had  been  expended,  and  he  contin- 
ued to  teach  afterwards,  the  district  would  be  liable  for 
his  services  in  the  moan  while,  until  they  luid  informed 
him  of  it. 
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David  B.  Taylor,  William  Gillespie  and  John  D. 
Taylor,  trading  in  the  name,  style  and  firm  of  David 
B.  Taylor  &  Co.  r.  Marqaretta  McCldng,  Executrix 
of  John  McCIung,  deceased. 

If  there  be  two  mercantile  firms  doing  business  under  different  names, 
but  composed  of  the  same  members,  a  letter  of  guaranty  designed  for 
one  of  the  firms  cannot  be  accepted  and  used  by  the  other  ;  and  if  the 
guaranty  be  prospective  in  its  character  to  cover  future  credits,  the 
party  tendering  it,  is  entitled  to  notice  of  its  acceptance,  and  the  party 
receiving  it  and  for  whom  it  is  intended,  is  bound  to  give  reasonable 
notice  of  its  acceptance,  or  the  party  offering  it  will  not  be  bound  by 
it. 

Action  of  assumpsit  and  case  stated.  Tiie  following 
statement  of  facts  in  the  case  were  agreed  upon  and 
submitted  by  the  counsel  for  the  parties  respectively. 

On  the  13th  October,  1854,  -John  McClung  gave  to 
William  McClung,  liis  brother,  then  in  the  grocery 
business  in  Wilmington,  Delaware,  a  letter  in  the  fol- 
lowing words,  viz  : 

Tost  Office,  Wilmington,  Del.,  Oct.  13,  1854. 
Messrs.  Taylor  &  Gillespie, 

(  Jentlemen  : — My  brother  Wil- 
liam is  desirous  to  purchase  his  goods  of  you,  and  has 
asked  me  to  be  security  for  him.  To  this  I  have  no  ob- 
jections— I  will  therefore  be  accountable  for  any  pur- 
chases he  may  make,  with  the  understanding  that  he  will 
get  his  goods  on  the  usual  terms  and  that  he  pays  for 
them  at  the  time  you  and  him  may  agree  on.  If  the 
terms  agreed  on  by  you  and  him  should  not  bo  fulfilled, 
it  in  understood  that  I  am  to  be  notified  on  the  subject. 
Yours  respectfully,  JOIIX  McCLUN(;. 

At  the  date  of  the  above  letter  and  for  some  years 
previously,  the  jjlaintiffs  in  this  action  carried  on  the 
business  of  Wholesale  (rroccrs  at  Xos,   7   and    0  ^outli 
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Water  Street,  Philadelphia,  under  the  name,  style  and 
firm  of  Taylor,  Gillespie  &  Co. 

On  the  ninth  day  of  September,  A.  D.  1854,  the  same 
persons,  the  Plaintiffs  in  this  action,  commenced  the 
business  of  "Wholesale  Grocers  in  North  Water  Street, 
in  the  same  city,  and  conducted  it  under  the  name,  style 
and  firm  of  David  B,  Taylor  &  Co.  It  was  conducted 
under  the  particular  supervision  of  David  D.  Taylor. 
The  business  of  the  two  establishments  was  conducted 
separately  ;  but  the  plaintiffs  held  similar  interests  in 
each. 

On  the  9th  day  of  April,  A.  D.  1853,  William  McClung 
having  been  for  several  years  previously  a  retail  grocer 
in  Wilmington,  entered  into  an  agreement  with  his 
creditors,  whereby  they  accepted  in  full  satisfaction  for 
their  debts,  William  McClung's  promissory  notes  in- 
dorsed by  John  McCluug  for  50  per  cent,  upon  the 
amount  of  the  debts — four  notes  being  given  to  each 
creditor  in  equal  amounts,  payable  at  6,  9,  12  and  18 
months.  At  that  date  William  McClung  was  indebted 
to  the  plaintiffs,  for  goods  purchased  of  them  as  the 
firm  of  Taylor,  Gillespie  &  Company,  to  the  amount  of 
$1060.  Taylor,  Gillespie  &  Co.,  were  among  the  com- 
pounding creditors,  and  accepted  notes  given  pursuant 
to  the  aforesaid  arrangement.  One  of  which  notes  it 
appears  was  paid  by  a  check  drawn  by  John  McCluug, 
dated  Nov.  2d,  1854,  for  $265,  on  the  Union  Bank  of 
Delaware,  payable  to  Taylor  &  Gillespie,  and  which  is 
indorsed  in  the  hand  writing  of  one  of  the  plaintiffs, 
"  Taylor,  Gillespie  &  Co." 

After  the  composition  above  mentioned,  made  April 
9th,  1853,  William  McClung  continued  to  make  pur- 
chases upon  the  usual  credit  at  the  house  conducted 
under  the  firm  of  "  Taylor,  Gillespie  &  Co.,  until  the 
19th  day  of  September,  A.   D.   1854,   when    the    last 

purchaBe  was  made  at  that  house. 
4 
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On  the  29th  September  1854,  he  began  to  contract  bills 
at  the  house  conducted  under  the  firm  of  David  B. 
Taylor  &  Co.,  and  continued  so  to  do,  until  the  28th 
February,  1855,  when  his  dealings  with  that  house 
ceased.  An  account  of  his  dealings  with  the  house  of 
David  B.  Taylor  &  Co.,  showing  the  dates  and  amounts 
of  the  several  bills  contracted  by  him,  with  the  dates  and 
amounts  of  the  credits,  is  hereto  annexed,  and  made  a 
part  of  this  case,  stated.  It  is  further  agreed  that  the 
said  "William  McClung  was  notoriously  insolvent  at  the 
time  of  buying  said  goods  of  David  B.  Taylor  &  Co., 
and  from  thence  hitherto  has  been. 

These  bills  were  made  upon  a  credit  of  four  months, 
that  being  the  usual  credit  upon  purchases  made  by  re- 
tail grocers  of  Wilmington,  of  the  wholesale  grocers  of 
Philadelphia. 

The  letter  of  guaranty  signed  by  John  McClung,  and 
above  set  forth,  was  given  by  him  to  William  McClung, 
who  took  the  same  to  Philadelphia,  and  called  with  it  at 
the  house  of  Taylor,  Gillespie  &  Co-  He  inquired  for 
David  B.  Taylor,  and  on  being  informed  that  Mr.  Taylor 
was  then  at  the  house  of  David  B.  Taylor  &  Co.,  he 
went  to  that  house,  and  there  delivered  to  ]\[r.  Taylor, 
the  aforesaid  letter.  Upon  receiving  it,  Mr.  Taylor 
caused  it  to  be  filed  among  the  papers  of  that  house, 
where  it  afterwards  remained  until  delivered  to  the  at- 
torney in  the  suit  now  pending. 

At  the  time  of  giving  the  said  letter  of  guaranty,  and 
daring  the  contracting  of  said  bills  with  the  house  of 
David  B.  Taylor  &  Co.,  John  McClung  was  not  informed 
by  William  McClung  of  the  existence  of  that  house,  nor 
that  the  members  of  the  firm  of  Taylor,  Gillespie  &  Co., 
also  composed  the  firm  of  David  B.  Taylor  k  Co. 
Whether  John  McClung  during  the  period  referred  to. 
received  such  information  from  any  other  source  or  not, 
does  not  appear. 
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On  the  15th  May,  1855,  John  McClung  addressed  the 
following  letter,  which  was  received  by  Messrs.  Taylor, 
Gillespie  &  Co. ;  viz  : 

Post  Office,  Wilmington,  Del.,  May  15,  1855. 
Messrs.  Taylor  &  Gillespie  : 

Gentlemen: — I  wrote  you  a 
letter  some  time  ago  requesting  you  to  credit  my  brother 
with  groceries,  provided  he  complied  with  the  terms 
agreed  on  between  you  and  him.  The  object  of  this 
letter  is  to  ascertain  that  fact :  also  to  know  to  what 
amount  he  is  indebted  to  your  firm.  Please  to  let  me 
hear  from  you  by  return  of  mail. 

Yours  respectfully, 

JOHN  McCLUNG. 

On  the  16th  of  May,  1855,  Messrs.  Taylor,  Gillespie 
&  Co.,  addressed  to  John  McClung,  in  reply  to  the  letter 
last  mentioned,  the  following  which  was  received  viz  : 

Philadelphia,  May  16th,  1855. 
John  McClung  Esq.,  Wilmington,  Del. 

Dear  Sir: — Your 
favor  of  yesterday's  date  duly  to  hand,  and  in  reply  we 
state  that  Wm.  McClung  has  complied  with  the  terras 
agreed  upon  in  the  purchase  of  goods  from  us.  He  is 
indebted  to  us  two  thousand  and  seventy-two  dollars  and 
fifty-eight  cents,  ($2072  58.) 

There  will  be  due  in  all,  this  week,  §716;  and  on  the 
21st,  $154  27;  and  then  not  until  the  early  part  of  next 
month.  If  it  is  not  convenient  for  him  to  pay  the 
amount  falling  due  this  week  in  full  we  would  be  willing 
to  take  his  note  at  60  days,  with  your  indorsement,  or 
will  take  it  without  your  name  on  it,  provided  you  will 
say  it  is  all  right.  We  make  these  suggestions  thinking 
it  might  be  an  accommodation  to  Mr.  Wm.  McClung, 
and  we  would  not  suffer,  as  the  money  could  be  had  on 
the  notes  from  our  banks.     The  writer  will  probably  be 
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in  Wilmington  on  Saturday  next,  and  call  on  you.     In 
the  meantime  we  subscribe  ourselves. 

Your  obedient  servants, 

TAYLOR,  GILLESPIE  &  Co. 

On  the  day  following.  May  17th,  1855,  John  McClung 
addressed  to  ALessrs.  Taylor,  Gillespie  &  Co.,  the  fol- 
lowing note,  viz  : 

Post  Office,  Wilmington,  Del.,  May  17th,  1855. 
Messrs.  Taylor,  Gillespie  &  Co. 

Gentlemen  :— Your  letter 
of  the  16th  inst,  is  before  me.  In  reply  I  have  only  to 
state  that  I  think  the  balance  due  by  William  McClung 
is  very  large.  I  have  not  seen  him  to-day,  but  I  want 
an  explanation  about  the  matter.  I  shall  not  be  account- 
able for  any  of  his  transactions  with  you  until  I  hear 
something  satisfactory. 

Yours  respectfully, 

JOHNMcCLUNG. 

The  account  referred  to  in  the  case  stated  and  as  an- 
nexed to  it,  of  the  dealings  of  William  McClung  with 
the  house  of  David  B.  Taylor  &  Co.,  commencing  on  the 
29th  of  September,  1854,  and  continuing  until  the  28th 
of  February,  1855,  contained  numerous  items  of  debit 
for  goods  sold  to  him  and  of  credit  for  cash  paid  by  him 
running  through  that  period,  leaving,  however,  a  balance 
due  from  him  to  the  house  on  the  day  last  mentioned  of 
$1339  06. 

And  it  was  agreed  that  if,  upon  this  statement  offacts, 
the  court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover  the  balance  of  the  said  account,  or 
any  part  of  it  from  the  defendant,  the  executrix  of  the 
said  John  McClung  since  deceased,  judgment  should  be 
rendered  for  the  plaintifls  for  the  same,  or  such  sum  as 
the  court  should  adjudge  to  them;  otherwise  judgment 
ehould  be  rendered  for  the  defendant. 
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Patterson  for  the  plaintiiFs  :  The  first  letter  which  was 
written  by  John  McCIung  on  the  13th  of  October,  1854, 
to  Messrs.  Taylor  &  Gillespie,  shows  in  the  first  place, 
that  it  was  addressed  to  some  firm  in  Philadelphia,  of 
which  those  gentlemen  were  members,  although  there 
never  was  any  firm  doing  business  there  in  the  name  of 
Taylor  &  Gillespie  merely  ;  and  as  those  gentlemen  were 
members  both  of  the  firm  of  Taylor,  Gillespie  &  Co., 
and  of  the  firm  of  David  B.  Taylor  k  Co.,  in  that  city, 
and  the  two  firms  were  composed  of  the  same  individual 
members,  the  letter  will  not  be  construed  strictly,  but 
may  be  fairly  considered  as  addressed  to  either  or  both 
of  them  under  the  circumstances  ;  although  in  general 
the  rule  of  law  is  otherwise,  that  whoever  insists  on  a 
letter  of  guaranty  must  strictly  show  that  it  was  ad- 
dressed to  him  and  not  to  another,  and  that  he  in  point 
of  fact,  was  authorized  to  trust  the  bearer  on  the  credit 
of  it;  inasmuch  as  there  was  and  had  been  no  such  firm 
in  that  city,  as  Taylor  k  Gillespie,  nor  any  commercial 
house  or  firm  doing  business  under  the  name,  or  style 
of  "  Messrs.  Taylor  &  Gillespie,  "  to  whom  this  letter  of 
guaranty  was  addressed,  but  these  gentlemen  were  both 
members  of  the  two  firms  mentioned,  which  were  a- 
like  composed  of  the  same  individuals,  doing  business 
under  two  different  names,  as  firms  merely,  and  at  differ- 
ent points  in  the  city.  The  firm  of  Taylor,  Gillespie  & 
Co.  was  the  oldest,  and  had  long  been  engaged  in  busi- 
ness in  the  city  under  that  name,  when  this  letter  was 
written  ;  and  if  we  were  at  liberty  to  solve  and  settle  the 
question  by  conjecture,  or  on  the  grourd  of  presumption 
merely,  we  might  reasonably  suppose  perhaps,  tl:at  it 
was  intended  for  that  firm,  although,  it  is  not  in  terras 
addressed  to  it,  but  to  Messrs.  Taylor  &  Gillespie  simply, 
and  so  addressed  to  them  individually  as  it  must  in  fact 
be  considered,  there  being  no  firm  of  that  name,  it  will 
apply  to  them  as  well  as  members  of  the  firm  then  re- 
cently   formed    and    established    in    business    there,  of 
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David  B.  Taylor  &  Co.,  as  members  of  the  older  firm  of 
Taylor,  Gillespie  &  Co.,  the  two  firms  being  as  I  have 
before  said,  composed  of  the  same  identical  individuals. 
But  we  are  not  at  liberty  to  solve  the  question  by  con- 
jecture or  presumption  merely,  for  whenever  there  is 
any  ambiguity,  or  uncertainty  in  the  letter  of  guaranty, 
it  is  to  be  interpreted  most  strongly  against  the  party 
giving  it.  Burgc  on  Suretyship ,  46.  Fell  on  Mcr.  Guar., 
105.  It  is  scarcely  necessary  to  show  that  this  is  in  its 
terms,  a  continuing  guaranty,  and  will  cover  all  the  bills 
made  with  the  house  of  David  B.  Taylor  &  Co.,  from 
the  date  of  its  receipt  by  them,  until  the  close  of  the 
account  on  the  28th  ot  February,  1855.  If  it  be  neces- 
sary, however,  to  show  that  such  is  its  character,  I  would 
refer  the  court  to  the  authority  first  mentioned,  page  68, 
and  to  the  latter,  page  109. 

D.  31.  Bates  for  the  defendant  :  It  will  be  observed 
from  the  case  stated,  that  in  1853  William  McClung  be- 
came insolvent,  and  that  up  to  that  time  there  was  but 
one  firm  in  the  city  of  Philadelphia  in  which  these  plain- 
tiffs were  concerned,  and  that  was  the  firm  of  Taylor, 
Gillespie  &  Co.;  and  with  that  firm  William  McClung 
had  been  dealing  previous  to  his  failure  and  insolvency. 
John  McClung  had  no  know^ledge  that  the  second  house 
of  David  B.  Taylor  &  Co.  had  been  opened,  and  it  was 
under  these  circumstances  that  he  wrote  his  letter  to 
Messrs.  Taylor  k  Gillespie  of  the  13th,  of  Oct.  1854. 
None  of  the  goods  for  which  this  suit  is  brought,  were 
bought  of  the  firm  of  Taylor,  Gillespie  &  Co.,  Init  were 
all  bought  of  the  firm  of  David  B.  Taylor  tt  Co.  And 
this  being  briefly  the  state  of  the  case,  the  first  question 
which  I  shall  su])mit  for  the  consideration  of  the  court  is 
whether  this  collateral  undertaking  to  answer  for  the 
debt  of  another,  which  tlie  statute  requires  to  1)0  in  writ- 
ing, can  be  construed  to  apply  to  any  other  firm  tliau 
one  trading  under  the  name  and  style  of  Messrs  Taylor 
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&  Gillespie,  according  to  the  address  of  the  letter  of 
guaranty,  although  in  point  of  fact  there  may  have  been 
no  such  firm  under  that  name  in  existence.  Fell  on  Mer, 
Guar.  71.4  Cranch  224.  2  Cond.  Reps.  95.  But  whether 
this  be  so  or  not,  I  am  clear  in  my  conviction  that  such 
a  guaranty  as  this  addressed  to  one  firm,  the  firm  of 
Taylor,  Gillespie  &  Co.,  for  instance,  could  not  be  used, 
or  treated  as  addressed  to  another  firm,  such  as  the  firm 
of  David  B.  Taylor  &  Co.  notwithstanding  the  fact  that 
the  members  constituting  the  two  firms  were  identically 
the  same  persons  ;  for  whatever  might  be  their  individu- 
al components  and  their  private  rights  and  liabilities  as 
between  themselves,  they  were  known  to  the  public  and 
were  dealt  with  by  others  only  by  the  name  and  firm 
under  which  they  conducted  their  business. 

There  was,  however,  another  objection  which  he  had 
to  make  to  the  plaintiflfs  right  to  recover  in  this  suit. 
The  letter  of  the  13th  of  Oct.  1854  from  John  Mc  Clung 
to  Measers.  Taylor  &  Gillespie,  supposing  it  to  be  treated 
as  addressed  to  them  either  as  members  of  the  house  of 
David  B  Taylor  &  Co.,  or  as  members  of  the  house  of 
Taylor,  Gillespie  &  Co.  was  but  an  offer  of  guaranty  by 
him  for  his  brother  William  McClung,  and  was  never  in 
contemplation  of  law  accepted  by  them,  so  as  to  make 
the  proposition  obligatory  on  him,  because  they  gave 
him  no  notice  or  instruction,  as  they  should  have  done, 
if  such  was  their  intention,  that  they  accepted  his  guaran- 
ty and  should  act  upon  it.  AnJ  this  principle  of  law  pro- 
ceeds not  so  much  on  the  ground  that  it  is  essential  to 
perlect  and  complete  the  contract  of  guaranty  between 
them,  as  upon  considerations  of  commercial  policy. 
Mclvor  V.  Richardson^  1  31.  &  S.  557.  3lozley  v.  Tinder,  1 
C.  M.  R.  691.  Add.  on  Conir.  659.  Story  on  Contr.  sec.  864. 
In  cases  of  commercial  guaranty  fc^r  future  credits,  that 
is  to  say,  when  the  guaranty  is  continuing,  or  prospective 
in  its  character,  notice,  or  instruction  should  be  given  of 
its  acceptance  to  the    party    tendering  it,  that  he    may 
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know  that  it  has  been  accepted  and  provide  for  it.  Lee  v. 
Dicky  10  Peters  482  ;  and  notice  should  also  be  given 
within  a  reasonable  time  to  the  guarantor,  of  the  goods 
furnished,  or  credit  given.  Douglass  v.  Reynolds.  7  Peters 
126. 

But  in  this  case  the  plaintiffs  themselves  did  not  comply 
with  the  terms  of  the  guaranty,  because  by  the  terms  of 
the  letter  proposing  it,  of  the  13th  of  Oct.  1854,  they 
were  required  and  bound  to  give  John  McClung  notice 
of  William  McClung's  first  default,  or  failure  to  pay  his 
bills  when  they  fell  due,  which  they  entirely  omitted  to 
do  ;  and  therefore  he  was  discharged.  For  every  condi- 
tion contained  in  the  guaranty  must  be  strictly  complied 
with  by  the  parties  guaranteed,  or  the  guarantor  will  be 
discharged  from  his  engagement.  Add.  on  Conir.  %Q9. 
Story  on  Contr.  sec.  871. 

Patterson  in  reply  :  As  to  the  question  of  notice  of  the 
acceptance  of  the  guaranty  by  the  plaintiffs,  although  it 
is  not  distinctly  stated  in  the  case  submitted  to  the  court, 
it  yet  appears  from  the  letter  of  John  McClung  address- 
ed to  Messrs  Taylor  &  Gillespie  on  the  15th  of  May  1855, 
that  he  had  notice  of  its  acceptance  by  them,  and  that 
they  had  acted  upon  it ;  because  as  he  states  in  that 
letter,  his  object  in  writing  it  was  to  ascertain  whether 
his  brother  William  McClung  had  complied  with  the 
terms  agreed  on  between  them,  and  how  much  he  was 
then  due  them.  It  cannot  fail  to  occur  to  the  court  on 
attentively  reading  it,  t*hat  he  not  only  knew  that  his 
guaranty  had  been  accepted,  but  that  it  also  clearly  im- 
plies, from  some  information  which  he  had  recently  re- 
ceived, probably  in  regard  to  his  brother's  affairs,  that 
he  was  becominir  uneasy  and  concerned  about  his  liabil- 
ity on  account  of  it.  For  if  that  was  not  the  case,  what 
reason  had  ho  for  writing  such  a  letter  to  them  ? 

Upon  the  question  as  to  whom,  or  which  of  these  firms 
his  first  letter  may  be  considered  to  have  been  addressed 
I   shall    add    nothing,  aa   I   have  already  said  all  that  I 
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think  it  necessary  to  say  on  that  subject.  But  upon  the 
point  raised  on  the  other  side,  that  the  plaintiffs  them- 
selves had  not  complied  with  the  coijditions  of  the  guar- 
ranty,  I  can  perceive  nothing  in  the  terms  of  it,  to  war- 
rant the  construction  given  to  it,  in  order  to  sustain  this 
point.  It  does  not  say  he,  the  guarantor,  would  be  re- 
sponsible for  any  purchases  William  McClung  might 
make  of  them,  with  the  understanding  that  he  infallibly 
paid  for  them,  as  and  when  his  bills  matured,  but  that 
he  pays  for  them  at  the  time  he  and  they  may  agree  on  : 
which  would  certainly  not  preclude,  nor  can  it  be  sup- 
posed that  the  guarantor  had  any  such  desire,  an  exten- 
sion of  time  beyond  the  original  credit  given  if  they 
could  agree  on  it. 

By  the  Court:  From  the  facts  presented,  it  appears  that 
when  the  guaranty  in  question  and  the  letter  containing 
it  was  written  and  addressed  to  Messrs  Taylor  &  Gillespie 
in  Philadelphia  by  John  McCiung  in  the  city  of  Wil- 
mington, on  the  13th  of  Oct.  1854,  there  were  two  com- 
mercial houses,  or  firms  in  the  former  city  engaged  in 
the  grocery  trade  and  doing  business  at  different  places, 
under  different  names  and  apparently  as  separate,  dis»- 
tinct  and  independent  houses,  the  one  under  the  name 
and  style  of  Taylor,  Gillespie  &  Co.,  and  the  other  under 
the  name  and  style  of  David  B.  Taylor  &  Co.  These  two 
firms,  however,  though  apparently  distinct  and  indepen- 
dent of  each  other,  were  composed  of  the  same  individual 
members,  [)roprietors,  or  owners,  Duvid  B.  Taylor,  Wil- 
liam Gillespie  and  John  D.  Taylor.  The  guaranty  it 
appears  was  addressed  to  Messrs  Taylor  &  Gillespie, 
which  was  not  the  formal  business  designation,  or  name 
of  either  firm,  in  the  form  of  a  letter  from  John  Mc- 
Clung in  Wihniiigtoti,  and  was  placiMi  in  the  hands  of 
his  brother  William  McClung,  tor  whose  heneiit  it 
was  written,  to  be  delivered  to  its  address  in  Thiladel- 
phia,  who,  accordiiiLj  to  the  ease  stated,  took  it  lii'st  to 
the  house  of  Taylor,  Gillespie  it  Co.,  and  inquiied  for 
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David  B.  Taylor,  and  on  being  informed  that  he  was 
then  at  the  house  of  David  B.  Taylor  &  Co.,  without 
delivering  it  at  that  house,  or  as  it  would  seem,  without 
making  any  mention  of  it  there,  went  to  the  house  of 
David  B.  Taylor  &  Co.,  and  there  delivered  it  to  Mr. 
Taylor,  who,  on  receiving  it,  caused  it  to  be  filed  among 
the  papers  of  that  house,  where  it  continued  to  remain 
until  this  suit  was  commenced,  and  where  all  the  goods 
furnished  upon  the  faith  and  credit  of  it,  were  afterward 
supplied  to  the  party  who  bore  it,  VV^illiam  McClung, 
This  house,  or  firm,  however,  had  only  been  formed 
and  established  in  business  about  a  month  previous  to 
the  date  of  the  guaranty,  and  if  William  McClung  himself 
was  aware  of  this  fact  that  it  had  been  formed  and  was 
composed  of  the  same  members  with  the  older  firm  of 
Taylor,  Gillespie,  &  Co.,  previous  to  his  visit  to  the  city 
to  deliver  and  avail  himself  of  the  guarantee,  he  did  not 
inform  his  brother  John  McClung  of  it,  and  it  does  not 
appear  that  the  latter  at  that  time  had  any  knowledge  of 
its  existence,  or  of  the  persons  who  composed  it.  But  he 
was  well  aware  that  there  was  a  mercantile  firm  in 
Philadelphia,  of  which  Messrs  Taylor  &  Gillespie  were 
members,  and  that  his  brother  had  previous  deal- 
ing with  such  a  firm  and  had  been  under  the  necessity, 
owing  to  his  failure  in  business,  of  compounding  his 
debts  with  it  about  a  year  before,  and  had  had  himself 
some  business  transactions  with  it  on  account  of  his 
brother,  such  as  endorsing  the  notes  of  his  brother  to 
them  to  meet  the  amount  due  to  them  on  the  composi- 
tion ;  and  that  firm  was  the  house  of  Taylor,  Gillespie  & 
Co. 

It  is  upon  this  state  of  facts  that  the  first  question 
raised  in  this  case  nas  been  submitted  to  the  court,  viz  : 
to  which  of  these  hou-'^cs  or  firms  of  "  David  B.  Taylor 
&  Co.,"  or  "  Taylor,  Gillespie  &  Co.,"  was  the  letter  and 
guaranty  of  John  McClung  addressed  ;  and,  under  the 
circumstances,  we  can  have  no  hesitation  in  saying  that 
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it  must  have  been  to  the  latter;  and  if  to  the  latter,  that 
the  house  of  David  B.  Taylor  &  Co.,  the  plaintiffs,  had 
no  authority  to  deal  with,  or  trust  "William  McClungfor 
goods  on  the  basis  and  credit  of  it,  and  have  no  right 
to  recover  the  demand  in  suit  from  the  defendant.  The 
fact  that  the  two  houses  were  composed  of  the  same 
identical  members,  with  the  same  relative  interests  or 
shares,  as  partners  in  each,  established  as  they  were,  at 
different  times  and  doing  business  at  different  points  in 
the  city,  and  under  different  names,  or  styles  as  com- 
mercial houses,  and,  so  far  as  the  public  was  concerned, 
apparently  on  separate  and  distinct  grounds,  each  for 
itself,  could  not  entitle  them  to  consider  and  treat  a 
guaranty,  or  proposition  of  guaranty  addressed  to  one 
house,  as  alike  addressed  to  both,  or  indifferently  to 
either ;  or  that  either  one  of  the  firms,  or  any  but  the  firm 
to  which  it  was  addressed,  or  for  which  it  was  in  point  of 
fact  designed,  could  act  upon  it,  as  a  valid  and  binding 
guaranty.  For  the  identity  of  members  will  not  con- 
stitute an  identity  of  firms  under  such  circumstances,  if 
it  can  indeed,  under  any  circumstances  where  they  are 
doing  business  as  separate  and  distinct  houses  in  differ- 
ent places,  even  under  the  same  name  ;  because,  a 
commercial  house  consists  of  something  more  than  its 
individual  members,  or  proprietors  merely.  Its  stock 
in  trade,  stand,  or  place  of  business,  books,  bills,  notes, 
accounts  and  papers,  as  well  as  many  other  appliances 
peculiar  to  every  such  house,  and  in  which  no  other 
firm,  as  a  firm,  can  have  any  property,  or  interest  as  a 
proprietor,  are  all  essential  matters,  which  enter  into 
the  constitution  and  composition  of  a  mercantile  firm, 
or  co-partnership,  as  well  as  members  or  owners  ;  and 
it  would  be  productive  of  the  greatest  confusion,  injus- 
ice  and  embarrassment  in  all  legal  and  judicial  proceed- 
ings, if  they  were  to  be  considered  and  treated  as  in 
efiect,  and  substantially  one  and  the  same  house,  because 
the  respective  members  of  them  happen  to  be  the  game. 
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It  is  for  this  reason  therefore,  that  every  firm  must  sue 
and  be  sued  by  and  in  its  own  name  as  a  firm,  for  a  part- 
nership debt,  or  a  debt  contracted  with  it  as  a  firm  ;  and 
that  one  firm  cannot,  in  its  own  name  as  a  firm,  sue 
for  and  recover  a  debt  contracted  with  another  firm,  in 
the  name  of  that  firm,  even  though  composed  of  the 
same  members.  In  all  these  respects,  two  diflTerent 
houses  doing  business  under  two  different  commercial 
names  as  firms,  though  constituted  of  the  same  members 
having  the  same  interest  in  each,  are  in  contemplation 
of  law,  as  separate  and  distinct  from  each  other  as  two 
persons;  and  one  cannot  act,  or  sue  upon  a  guaranty 
intended  for  orgiven  to  another,  any  more  than  it  can  sue 
for  a  debt,  or  an  account  contracted  with  the  other  ;  for 
if  the  guaranty  be  accepted  by  the  party  to  whom  it  is 
offered,  or  for  whom  it  is  intended  by  the  guarantor,  it 
Is  as  much  a  matter  of  contract  between  the  parties  to  it 
in  the  one  case,  as  in  the  other. 

And  here  we  might  dismiss  the  case,  as  the  view 
which  we  have  taken  of  this  question,  must  decide  it. 
But  there  was  another  point  presented  and  discussed  in 
the  argument,  on  which  we  think  it  proper  to  make 
some  remarks  before  we  dispose  of  it.  Assuming,  for 
the  sake  of  argument,  that  the  letter  of  guaranty  was 
addressed,  or  might,  under  the  circumstances, be  consid. 
ered  as  having  been  addressed,  to  the  firm  of  David  13. 
TayIor&  Co.,  instead  of  the  firm  of  Taylor,  Gillespie  &  Co, ^ 
the  question  to  which  we  next  refer  is,  was  the  guaranty 
legally  accepted  by  that  firm,  so  aa  to  bind  the  party 
offering  it  ?  It  is  not  pretended  that  any  formal  notice 
was  expressly  given  to  John  McClung  of  its  receipt  and 
acceptance  by  either  of  the  firms,  nor  docs  it  appear  from 
the  case  stated,  that  his  brother,  William  McClung  had 
even  informed  him  of  its  acceptance  by  the  new  liouse  of 
Daved  B.  Taylor  &  Co.,  and  that  lie  was  making  his 
bills  at  that  house  instead  of  the  other,  on  tlie  credit  of 
it  ;  for  we  do  not  agree  with  the  counsel  for  tlic  plaint- 
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iffa  that  there  is  any  thing  in  his  letter,  of  May  15th, 
1855,  to  Messrs.  "Taylor  &  Gillespie",  to  warrant  the 
inference  which  he  has  drawn  from  it,  that  he  certainly 
knew  by  that  time,  that  his  guaranty  had  been  accepted 
by  Messrs.  David  B.  Taylor  &  Co.  But  even  if  such 
were  the  case,  it  would  not  have  been  sufficient  to  bind 
the  party  tendering  it;  for  it  is  a  well  established  princi- 
ple of  law,  that  a  party  tendering  a  guaranty  of  this 
nature,  for  future  and  prospective  credits,  or  advances, 
is  entitled  to  reasonable  notice  of  its  acceptance,  and 
that  it  will  be  duly  credited,  and  acted  upon  by  the 
parties  to  whom  it  is  addressed,  or  he  will  not  be  bound 
by  it.  On  this  point  there  is  a  strong  case  reported  in 
12  Peters  497,  not  cited  in  the  argument.  The  guaranty 
was  by  letter,  addressed  to  a  third  person  in  the  follow- 
ing terms  :  "  Sir,  On  this  sheet  yon  have  the  list  of 
articles  wanted  for  Miss  Betsey  Miller's  millinery  estab- 
lishment, which  you  were  so  good  as  to  oifer  to  purchase 
for  her.  I  will  be  security  for  the  payment  either  to 
you,  or  to  the  merchants  in  New  York  of  whom  you 
may  purchase  them,  and  you  may  leave  this  in  their 
hands,  or  otherwise,  as  may  be  proper.  I  hope  to  your 
favor  and  view  may  be  added  all  possible  favor  by  the 
merchants  to  the  young  lady,  in  quality  and  prices  of 
goods,  as  I  have  no  doubt  she  merits  as  much  by  her 
knowledge  of  her  business,  industry  and  pure  conduct 
and  principles,  as  any  whatever".  The  person  to  whom 
the  letter  was  addressed,  purchased  the  goods  mentioned 
of  the  plaintiffs,  who  were  merchants  in  New  York  and 
left  the  letter  with  them.  There  was  no  further  proof 
than  what  might  be  implied  from  this  fact,  that  the 
writer  of  it,  the  guarantor,  had  notice  that  the  plaiutilfM 
had  accepted  the  guaranty,  and  acted  upon  it.  On  the 
argument  it  was  conceded  by  the  counsel  lor  the  plain- 
tifls  that  when  the  engagement  of  the  guarantor  is 
prospective,  and  is  intended  to  apply  to  future  transac- 
tions,   the  guarantor  is  entitled   to    notice,  and   has    a 


38  SUPERIOR  COURT. 

right  to  know  whether  it  is  accepted,  and  if  the  person 
to  whom  it  is  addressed,  intends  to  give  credit  upon  the 
footing  of  it,  or  not.  But  he  endeavored  to  distinguish 
the  case  from  those  in  which  this  principle  had  been 
recognized  and  established,  on  the  ground  that  the 
guaranty  in  question  was  not  prospective,  nor  intended 
to  cover  any  other  goods  than  those  set  forth  in  the 
memorandum  accompanying  the  guaranty  ;  and  that  as 
Boon  as  those  goods  were  furnished  the  authority  of  the 
guaranty  was  exhausted  and  no  further  credit  was 
warranted  by  it,  and  therefore  no  further  notice  of  its 
acceptance  to  the  defendant  was  necessary  than  that 
which  was  in  the  knowledsre  of  his  asrent  who  delivered 
his  letter  to  the  plaintiffs.  But  in  announcing  the  opin- 
ion of  the  court,  Justice  Story,  who  delivered  it,  said  ; 
the  question  presented  is  "  whether  upon  a  letter  of 
guaranty,  addressed  to  a  particular  person,  or  to  persons 
generally,  for  a  futnre  credit  to  be  given  to  the  party  in 
whose  favor  the  guaranty  is  drawn,  notice  is  necessary 
to  be  given  to  the  guarantor  that  the  person  giving  the 
credit,  has  accepted  or  acted  upon  the  guaranty,  and 
given  the  credit  upon  the  faith  of  it.  We  are  all  of 
opinion  that  it  is  necessary  ;  and  that  this  is  not  now 
nn  open  question  in  this  court  after  the  decisions  which 
have  been  made  in  liusscl  v.  Clark,  7  Cranch  60.  Ed- 
monson V.  Drake,  5  Peters  624,  Dougla.ssv.  Jie)jnolds,7  Peters 
113,  Lee  v.  Dick,  10  Peters  482,  and  Jiei/nolds  et  aJ,  v. 
Douglass,  12  Peters  407.  It  is  in  itself  a  reasonable 
rule,  enabling  the  guarantor  to  know  the  nature  and 
extent  of  his  liability;  to  exercise  due  vigilance  in 
guarding  himself  against  losses  which  might  otlier- 
wise  be  unknown  to  him,  and  to  avail  himself  of  the 
appropriate  means  in  law  and  equity,  to  compel  the 
other  parties  to  discharge  him  from  future  responsi- 
bility. If,  therefore,  the  question  were  entirely  new, 
we  should  not  be  disposed  to  hold  a  different  doc- 
trine, and  the  English  decisions,  we  think,  are  in  entire 
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conformity  with  our  own."  Adams  et  al.j  v.  Jones,  12 
Peters  213.  To  enable  a  party  claiming  under  a  guaranty, 
to  recover  from  the  guarantor  by  a  letter  of  credit,  he 
must  prove  that  notice  of  its  acceptance  had  been  given 
in  a  reasonable  time  after  the  letter  of  credit  had 
been  accepted.  The  notice  need  not  be  proved  to  have 
been  given  in  writing,  or  in  any  particular  form,  but  may 
be  inferred  by  the  jury  from  facts  and  circumstances 
which  shall  warrant  such  inference.  Heynolds  et  al.  v. 
Douglass,  12  Peters  497. 

These  cases  clearly  show  that  the  party  tendering  a 
guaranty  for  future  and  prospective  credits  is  entitled 
to  notice  of  its  acceptance,  and  the  party  receiving  it  is 
bound  to  give  it  within  a  reasonable  time  after  accept- 
ance, or  the  party  offering  it  will  not  be  bound  by  it. 
But  as  there  is  nothing  in  the  case  stated,  as  we  have 
before  intimated,  to  warrant  the  court  in  drawing  the 
inference,  that  John  McClung  in  this  case  had  notice  of 
the  acceptance  of  the  gauranty,  even  if  it  had  been  in- 
tended for  the  house  of  David  B.  Taylor  &  Co.,  our 
opinion  is  against  the  right  of  the  plaintiffs  to  recover 
on  this  as  well  as  on  the  other  point.  Judgment  must 
therefore  be  entered  for  the  defendant. 


William  Daniels  v.  James  W.  Alexander. 

k  fi.  fa.  without  clause  to  levy  on  goods,  and  levied  on  the  lands  of  ihe 
defendant,  issued  out  of  court  on  a  duly  certified  transciipt  of  a  judg- 
ment, execution  and  return  of  riulla  bona  thereon  before  a  justice  of 
the  peace,  filed  in  court,  is  regular.  Jheji.fa.  and  return  of  nulla 
bona  below,  is  equivalent  to  the  same  return  on  a  fi.  fa.  against  the 
goods  issued  on  the  transcript  out  of  court,  and  no  goods  will  there- 
fore be  presumed,  unless  the  contrary  is  shown. 

Daniels  the  plaintiff,  had  obtained  a  judgment  before 
a  justice  of  the  peace  against  the  defendant  Alexander, 
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on  which  an  execution  had  been  issued  and  a  return  of 
nulla  lona  made  by  the  constable;  and  thereupon  had  a 
duly  certified  transcript  of  the  docket  entries  of  the 
judgment  and  execution  filed  in  this  court  pursuant  to 
the  provisions  of  the  statute,  on  which  a  writ  oi  fieri 
facias  was  afterwards  sued  out  of  this  court,  without 
containing  any  clause  or  direction  for  seizing  and  taking 
in  execution  the  goods  and  chattels  of  the  defendant, 
and  which  was  returned  levied  on  his  lands  and  tene- 
ments. 

Rodney,  for  the  defendant,  now  moved  to  quash  the 
writ  for  this  reason.  Because  it  should  have  contained 
such  a  clause,  in  order  that  it  might  appear  by  the  return 
of  the  sheriff  that  there  were  no  goods,  or  not  sufficient 
to  satisfy  the  judgment,  before  the  lands  and  tenements 
of  the  defendant  were  liable  to  be  seized  and  levied  on 
under  the  judgment. 

Spruance  for  the  plaintiff:  The /?.  fa.  and  return  of  nulla 
bona  on  the  judgment  below,  and  before  its  entry  in  this 
court  on  transcript  by  virtue  of  that  return,  was  suffi- 
cient for  this  purpose. 

Bij  the  Court:  The  object  of  the  statute  in  providing 
for  the  entry  of  the  judgment  here  on  transcript  after  a 
return  of  nulla  bona  to  afi.  fa.  issued  by  the  justice  of  the 
peace,  on  the  judgment,  is  to  make  it  a  lien  on  the  real 
estate  of  the  defendant,  if  he  has  any,  and  to  give  the 
plaintiff  an  execution  against  the  lands  of  the  defendant, 
which  he  had  not  below,  and  not  against  his  goods, 
which  he  had  below.  The  transcript  of  the  execution 
and  return  of  7iuUa  bona  filed  of  record  here,  was  equiv- 
alent under  the  circumstances  and  according  to  the 
operation  and  design  of  the  statute,  to  a  return  of  nulla 
bona  on  afi.  fa.  issued  out  of  tliis  court  in  the  caee,  be- 
cause it  appears  by  the  record  that  there  were  no  goods  ; 
and  such  must  be  presumed  to  be  the  fact,  unless  the 
contrary  were  shown.  The  execution  is  therefore  regu- 
lar, and  the  motion  must  be  refused. 
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Benjamin  F.  IIerdman,  v.  Kobert  Cann. 

No  proceeding  can  be  had  on  a  judgment  before  a  Justice  of  the  Peace, 
after  a  duly  certified  transcript  of  the  judgment,  execution  and  return 
of  nuUa  bona  thereon  has  been  filed  in  the  Superior  Court,  which  makes 
it  in  effect,  a  judgment  of  that  court. 

Certiorari  .  Cann  had  recovered  a  judgment  against 
Herdman  before  a  Justice  of  the  Peace,  on  which  an  ex- 
ecution had  been  issued  and  returned  nulla  bona,  and 
thereupon  a  duly  certified  transcript  of  the  docket  entries 
of  the  judgment,  execution,  and  return  was  filed  in  the 
office  of  the  Prothonatory,  and  entered  on  the  records 
of  the  court.  Afterward,  and  after  the  judgment  had 
been  standing  more  than  three  years,  the  plaintiff  in  it 
sued  out  a  writ  of  scire  facias  upon  it  before  the  Justice 
of  the  Peace,  with  a  view  to  obtain  execution  against 
goods  subsequently  acquired  by  the  defendant. 

The  exception  was  to  the  sci.  fa.  and  that  it  would  not 
lie  after  the  entry  of  the  transcript  in  this  court,  on  the 
judgment  before  the  Justice  of  the  Peace. 

The  Court  sustained  the  exception.  The  entry  of  the 
transcript  here  gave  to  the  judgment  below  the  effect 
of  a  judgment  of  this  court,  and  not  merely  a  lien  on  the 
land  and  execution  process  upon  it  against  the  real  estate 
of  the  defendant  in  case  he  had  no  personal  property ; 
and  such  being  its  effect,  it  was  not  the  design  of  the 
statute  to  give  the  plaintiff  two  judgments  subsisting 
together,  one  here  and  the  other  below,  one  of  limited 
scope  ond  operation  before  a  court  of  special  jurisdic- 
tion, and  the  other  before  a  court  of  superior  and  general 
j urisdiction,  for  the  same  debt.  No  proceeding  therefore 
could  be  had  on  the  judgment  before  the  Justice,  after 
its  entry  here. 
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SPRIKG  SESSIONS. 
1859. 


William  IIazzard,  Administrator  of  Marcus  Magee, 
deceased,  Plaintiff  below,  Appellant  v.  Turpin,  Jacob 
and  Charles  Wright,  lately  trading  as  T.  J.  &  C. 
Wright,  Defendants  below.  Respondents. 

A  declaration  by  a  defendant  that  he  would  not  plead  the  statute  of 
limitations  to  the  demand  of  the  plaintiff,  but  at  the  same  time  express- 
ly denying  that  he  owed  the  debt,  will  not  take  it  out  of  the  operation 
of  the  statute.  Indeed,  a  declaration  simply  that  he  would  not  plead 
the  statute  to  the  demand,  if  there  be  nothing  more  in  the  case,  is  not 
an  acknowledgment  that  will  remove  the  bar  of  the  statute.  Nothing 
short  of  an  unqualified  acknowledgment  of  the  debt,  as  a  still  subsis- 
ting demand  against  the  party  making  it.  will  have  this  effect. 

Appeal  from  a  Justice  of  the  Peace.  Pronarr,  in 
assumpsit  on  a  special  agreement  in  writing.  Pleas  non 
assumpsit  and  the  statute  of  limitations. 

The  proof  was  that  in  the  year  1836,  an  amicable  ac- 
tion was  entered  into  between  the  plaintiff  and  the 
defendantSjin  which  an  award  was  rendered  in  favor  of 
the  latter  ;  and  on  the  same  day,  the  following  agreement 
in  writing  was  entered  into  by  them.  "  We  do  hereby 
agree  with  William  IIazzard  adm'r  of  Marcus  Magee 
deceased,  on  the  return  of  Jacob  Weight,  one  of  us,  to 
investigate,  and  rectify  if  wrong,  a  certain  item  of  charge 
against  said  Marcus  Magee,  on  our  books  on  account  of 
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John  W.  Vinson,  the  amount  being  $26.06J,  and  to  pay 
the  same  over,  if  it  shall  appear  proper  according  to  the 
said  Jacob  Wright's  knowledge  of  the  matter,  notwith- 
standing an  amicable  action  had  this  day  April  16, 1836, 
between  the  parties."  Jacob  "Wright  the  partner  re- 
ferred to,  was  at  that  time  absent  in  the  south,  but 
returned  the  same  year,  and  went  south  in  1837,  and 
returned  again  in  1839,  but  no  information  could  be,  or 
had  been  obtained  from  him  in  regard  to  the  item  of 
charge  in  question  until  1857.  That  Charles  Wright 
one  of  the  late  firm,  had  said  to  the  plaintiff  in  1842, 
that  he  would  not  plead  the  statute  of  limitations  to  the 
demand,  and  also  afterward  on  the  trial  of  this  case  be- 
low in  1856,  stated  that  he  had  said  and  would  say  again, 
that  he  would  not  plead  the  statute  of  limitations  to  the 
demand,  but  he  denied  expressly  that  the  defendants 
owed  the  debt.  In  1857,  Jacob  Wright  furnished  the 
plaintiff  with  the  following  statement  in  writing.  "I 
Jacob  Wright  of  the  late  firm  of  T.  J.  &  C.  Wright  here- 
by declare  that  I  do  not  know  upon  what  authority  the 
charge  in  our  book  against  Marcus  Magee,  amounting  to 
$26.06^,  was  made,  but  as  John  W.  Vinson  was  owing 
the  firm  and  had  engaged  to  work  the  debt  out  as  a 
common  servant  on  board  of  the  vessel  of  which  Magee 
was  master  and  part  owner  with  the  firm,  and  the  vessel 
was  wrecked  on  the  29th  day  of  March  1834,  which 
ended  A-^inson's  services  with  Magee,  when  Magee  paid 
the  firm  for  Vinson's  wages  down  to  that  time,  as  ap- 
pears from  a  settlement  on  Magee's  books  under  my 
hand.  I  suppose  we  agreed  to  accept  the  sum  of  $8.05 
from  him  and  to  remit  the  balance  of  Vinson's  iudebt- 
ness  to  the  firm ;  but  there  is  no  entry  on  the  books  of 
the  firm  for  the  amount  paid  by  Magee,  or  for  any  sum 
remitted  to  him,  which  I  suppose  was  forgotten,  or  ne* 
glected  to  be  entered."  Upon  this  proof  the  plaintifl 
rested  his  case. 
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W.  Saulsbury,  for  the  defendants,  moved  the  court  to 
nonsuit  the  plaintiff  on  the  following  grounds.  1.  That 
there  was  no  sufficient  consideration  shown  to  support 
the  agreement  on  which  the  action  was  founded,  and 
that  it  was  therefore  nudum  pactum  upon  which  no  action 
at  law  would  lie.  2.  That  the  declaration  of  Charlea 
Wright,  one  of  the  defendants  and  one  of  the  members 
of  the  late  firm  of  T.  J.  &  C.  Wright,  that  they  would 
not  plead  the  statute  of  limitations  to  the  demand  of  the 
plaintiff,  even  admitting  for  the  sake  of  argument,  that 
it  was  in  itself  considered  such  an  acknowledgment  as 
would  take  the  case  out  of  the  operation  of  the  statute 
of  limitations,  it  could  not  have  that  effect,  because  the 
firm  had  then  been  dissolved  for  many  years,  and  the  ac- 
knowledgment of  a  debt  barred  by  the  statute  by  one 
member  of  a  firm  after  its  dissolution,  will  not  revive  it 
against  the  firm.  Bell  v.  Morrison  ei  al.  1  Peters,  371. 
Waldon  et.  al.  v.  Sherberne  ei  al.  15  Johns,  409.  Hackley  v. 
Patrick  et  al.  3  Johns,  536;  and  lastly,  on  the  ground  that 
the  declaration  of  Charles  Wright  that  they  would  not 
plead  the  statute  of  limitations  against  the  demand,  ac- 
companied as  it  was  with  the  express  declaration  that 
they  did  not  owe  the  debt,  was  not  such  an  acknowledg- 
ment of  it,  inferentially  or  otherwise,  as  a  subsisting 
demand  against  them,  as  would  remove  the  bar  of  the 
statute. 

C.  S.  Layton  for  the  plaintiff:  The  fact  that  the  other 
partners  in  the  absence  of  Jacob  Wright,  were  not  able 
to  account  for  and  determine  the  propriety  of  the  charge 
in  question  upon  their  own  knowledge,  when  the  books 
of  Magee  on  the  contrary  exhibited  a  full  settlement  with 
the  firm  under  the  hand  of  the  absent  partner,  was  not 
only  a  sufficient,  but  a  strong  and  just  and  honest  con- 
sideration to  support  their  fair  and  deliberate  agreement 
in  writing  on  which  the  present  suit  was  founded.  For 
it  was  simply  an  engagement  on  their  part,  very  proper 
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and  reasonable  under  the  circumstances,  to  submit  the 
the  matter  to  him  on  his  return  and  to  abide  by  his 
knowledge  in  regard  to  it;  and  if  he  said,  as  he  has  said 
in  the  written  statement  from  him  to  the  plaintiff,  that 
it  was  an  erroneous  charge,  the  amount  was  to  be  re- 
funded to  the  plaintiff  by  the  firm,  notwithstanding  the 
award  of  the  arbitrators  in  the  amicable  action  between 
them.  But  this  was  not  the  only  engagement  or 
as^reement  in  the  case  from  which  the  other  side  was 
seeking  to  escape  on  the  ground  of  nudum  pactum  after 
a  cheap  show  and  profession  of  fairness  and  equity;  for 
they  had  violated  another  in  pleading  the  statute  of  lim- 
itations in  this  court  to  the  demand  of  the  plaintiff.  But 
what  was  a  promise  not  to  plead  the  statute  of  limitations 
to  a  demand,  but  an  honest  and  unqualified  acknowledg- 
ment of  its  validity  and  justice  at  the  time,  provided  the 
party  had  no  other  defence  to  it  ?  And  the  defendants 
have  shown  no  other  defence,  unless  the  court  should  be 
of  opinion  that  their  plea  of  nudum  pactum,  was  good  as 
to  both  agreements.  But  the  rule  of  law,  as  stated  on 
the  other  side,  in  regard  to  the  acknowledgment  of  a 
debt  barred  by  the  statute,  by  a  member  of  a  firm  after 
its  dissolution,  was  not  and  never  had  been,  the  rule  in 
this  State,  nor  in  England,  nor  in  most  of  the  States  of 
the  American  Union.  Col.  on  Partn.  sect.  429,  and  430 
and  the  cases  there  cited.  According  to  these  cases, 
the  declaration  of  Charles  Wright,  made  first  in  1842, 
and  afterward  deliberately  repeated  on  the  trial  of  the 
case  below  in  1856,  was  sufficient  to  remove  the  bar  of 
the  statute,  and  to  revive  the  demand  and  the  action 
founded  upon  it  against  the  defendants. 

W.  Sanlsburu  replied. 

Bij  the  Court.  With  the  view  which  we  take  of  the 
case,  it  is  unnecessary  to  express  any  opinion  on  this 
motion,  upon  any  other  question  raised  in  support  of  it, 
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than  that  which  relates  to  the  bar  of  the  statute  of  lim- 
itations,  and  the  acknowledgments  relied  on  by  the 
plaintiff  to  remove  it.  It  is  also  unnecessary  for  us  to 
decide  whether  the  acknowledgment  of  a  debt  barred 
by  the  statute,  by  a  member  of  a  firm  after  its  dissolu- 
tion, will  revive  it  against  all  the  partners,  because  by 
the  terms  of  our  statute  and  the  tenor  of  the  decisions 
upon  it,  nothing  short  of  an  unqualified  acknowledg- 
ment of  the  debt  as  a  subsisting  demand  at  the  time  it 
is  made,  is  sufficient  to  revive  it  and  to  take  it  out  of  the 
operation  of  the  statute  of  limitations.  Such  being  the 
well  settled  rule  in  this  State  on  the  subject,  the  decla- 
ration of  Charles  Wright,  one  of  the  members  of  the 
late  firm,  that  they  would  not  plead  the  statute  of  limi- 
tations, but  at  the  same  time  declaring  in  express  terms, 
that  they  did  not  owe  the  debt,  cannot  possibly  be 
construed  into  such  an  acknowledgment  of  a  subsisting 
demand,  or  that  the  debt  was  then  due  and  owing  from 
the  late  firm  of  T.  J.  &  C.  "Wright  to  Magee's  adminis- 
trator, as  would  bring  it  within  the  rule  just  stated,  and 
take  the  case  out  of  the  operation  of  the  statute.  Indeed, 
such  a  declaration  is  no  acknowledgment  at  all,  but  on 
the  contrary,  it  is  a  flat  and  explicit  denial  of  the 
alleged  indebtedness,  or  demand  set  up  by  the  adverse 
party ;  and  even  a  declaration  simply  on  the  part  of  the 
defendant  that  he  will  not  plead  the  statute  of  limita- 
tions to  the  demand  of  the  plaintiff,  if  there  be  nothing 
more  in  the  case,  cannot  be  held  to  be  an  acknowledg- 
ment of  it,  or  such  an  admission  of  it  as  a  still  subsist- 
ing and  valid  debt,  as  will  take  it  out  of  the  operation 
of  the  statute  of  limitations. 

As  to  the  written  statement  furnished  the  plaintiff, 
after  the  lapse  of  more  than  twenty  years,  from  the 
time  the  agreement  was  signed  on  which  the  action  is 
founded,  in  the  year  1857,  by  Jacob  Wright  another 
member  of  the  late  firm,  there  are  two  objections 
which  apply  to  it ;  in  the  first  place,  it  is  not  express  and 
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positive,  but  vague  and  uncertain  in  terms,  and  by  no 
means  satisfactorily  solves  the  question  which  was  to 
be  decided  by  him,  and  which  his  fellow  partners 
agreed  to  leave  to  his  decision,  which  was  whether  the 
charge  in  question  against  Magee  was  erroneous  or  not ; 
for  he  begins  by  saying  in  positive  terms  that  he  does 
not  know  on  what  authority  the  charge  in  their  books 
was  made,  whilst  all  the  rest  is  based,  as  he  admits,  on 
mere  surmise,  supposition  or  conjecture,  and  amounts 
indeed,  to  no  direct  and  positive  decision  of  the  matter  : 
and  in  the  next  place  it  came  too  late  to  answer  the  pur- 
pose of  the  plaintiff,  even  had  it  been  more  explicit,  or 
entirely  conclusive  in  its  terms  as  to  the  matter  to  be 
submitted  to  him.  Every  agreement  when  no  time  is 
expressly  fixed,  is  by  intendment  of  law,  to  be  per- 
formed within  a  reasonable  time.  But  more  than  twen- 
ty years,  enough  to  interpose  a  presumptive  bar  to  an  ac- 
tion on  a  judgment  of  record,  or  on  an  instrument  un- 
der seal,  had  expired  before  this  decision,  such  as  it  is, 
was  obtained  from  him.  This  was  unquestionably  out 
of  all  reasonable  time,  delay  or  indulgence  for  such  a 
purpose.  Judgment  of  nonsuit  must  consequently  be 
entered. 


James  W.  Bacon  v.  William  Cannon  and  James  Can- 
non lately  trading  in  the  name,  style  and  firm  of  Wil- 
liam and  James  Cannon, 

Though  part  owners  of  a  vessel  cannot  be  fued  as  partners,  yet  if  they 
jointly  act  together  in  procuring  and  purchasing  freight  for  her  and  in 
superintending  the  shipment  of  it,  and  draw  drafts  for  the  proceet's  of 
it  in  their  joint  name  in  the  style  of  a  firm,  tlie  jury  may  consider  it 
evidence  that  they  were  partners  in  such  business  ;  and  if  they  buy  a 
bill  of  goods  on  credit,  in  their  joint  name,  being  together  at  the  time, 
they  will  be  liable  for  the  goods  as  partners. 
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Action  of  assumpsit  for  goods  sold  and  delivered 
with  the  usual  pleas  and  affidavit  denying  the  partner- 
ship of  the  defendants.  The  proof  was  that  the  goods 
were  sold  by  Bacon  the  plaintiff,  to  William  and  James 
Cannon  the  defendants,  and  charged  to  them,  and  that 
they  were  both  present  at  the  time  of  the  sale  and  de- 
livery. Also  that  they  bought  and  owned  the  one 
fourth  of  a  schooner,  which  James  generally,  and  Wil- 
linm  occasionally,  sailed  and  commanded  as  captain ;  that 
they  acted  together  in  procuring  freight  for  her,  and 
both  attended  to  and  superintended  such  business,  and 
had  bought  lumber  and  drawn  drafts  in  their  joint  name 
of  William  and  James  Cannon  for  the  proceeds  of  it 
shipped  by  her  and  sold  in  the  city  of  Philadelphia.  But 
they  had  no  sign,  or  general  place  of  business  as  part- 
ners, and  did  not  reside  in  the  same  village;  James  re- 
siding at  Concord  and  "William  near  Seaford  ;  and  that 
the  former  sometimes  bought  and  shipped  wood  by  the 
vessel  in  his  own  name,  without  connecting  the  name  of 
the  latter  with  his  own  in  the  purchase  of  it.  The  de- 
fence was  that  they  were  part  owners,  or  tenants  in 
common  of  one  fourth  of  the  schooner,  but  not  part- 
ners and  could  not  be  sued  as  such,  unless  they  carried 
on  business  and  traded  in  some  other  way  as  a  part- 
nership. 

The  Court,  Gilpin,  Ch,  J,  charged  the  Jury  ;  That  if 
persons,  though  not  in  point  of  fact  partners,  hold  them- 
selves out  as  partners,  and  deal  with  and  obtain  goode 
on  credit,  as  such,  of  others,  they  will  be  liable  in  an 
action  at  law  as  partners  to  such  persons.  If  therefore 
the  defendants  had  dealt  with  the  plaintiff  and  pur- 
chased the  goods  in  question  of  him  in  their  joint  name 
and  style  of  William  and  James  Cannon  as  partners,  the 
plaintiff  would  be  entitled  to  recover  in  the  present  ac- 
tion, notwithstanding  their  denial,  even  by  their  affida- 
vit, of  the  partnership.     And  although  as  part  owners, 
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or  tenants  in  common  merely  of  the  vessel,  they  would 
not  be  liable  as  partners,  and  could  not  be  sued  as  such; 
still  that  circumstance  together  with  their  joint  action 
in  procuring  and  purchasing  lumber  and  other  freights 
in  their  joint  name,  and  in  superintending  the  shipment 
of  it  together,  with  the  style  and  name  in  which  their 
drafts  were  drawn  in  their  joint  name  of  William  and 
James  Cannon,  were  all  matters  proper  to  be  taken  into 
consideration  by  the  jury  in  determining  the  question 
whether  the  defendants  dealt  with  the  plaintiff  as  partners 
in  the  transaction  referred  to ;  and  if  they  were  satisfied 
of  that  fact,  or  were  satisfied  from  the  evidence  before 
them  that  they  were  in  fact  partners  in  the  business 
carried  on  by  them,  then  their  verdict  should  be  for  the 
plaintiff;  otherwise  for  the  defendants. 


Dob,  on  the  demise  of  Benjamin  Burton  v.  Richard 
Roe  casual  ejector,  and  Elizabeth  Wright,  tenant  in 
possession. 

Upon  an  application  to  the  Orphans'  Court  by  an  administrator  to  sell  lands 
of  the  decedent  for  the  payment  of  his  debts,  the  court  has  power  to  or- 
der the  sale  of  the  same,  or  any  part  of  them,  subject  to  his  widow's 
right  of  dower  therein  :  and  the  purchaser  thereof  subject  to  such  reser- 
vation, or  condition,  if  not  appealed  from  will  be  estopped  from  dis- 
puting the  validity  of  her  marriage  to  the  decedent,  and  her  right  and 
title  to  dower  in  the  premises  ;  and  if  after  the  confirmation  of  the  sale 
to  the  purchaser,  dower  is  assigned  her  out  of  the  premises  so  pur- 
chased by  him,  she  will  likewise  be  estopped  from  denying  his  title 
and  estate  in  the  same  under  the  sale. 

A  negro  or  mulatto  is  a  competent  witness  for  a  white  person  in  a  suit 
against  a  negro  or  mulatto,  although  he  cannot  be  a  witness  for  the 
latter  against  the  former  in  the  same  suit  ;  and  it  is  no  objection  to  his 
competency,  that  the  rights  of  the  parties  are  not  mutual  and  equal  in 
this  respect. 

Where  a  husband,  or  a  wife  is  a  party  to  a  suit  and  immediate  ly  interested 
in  the  result  of  it,  neither  is  a  competent  witness  for  the  other,  even  to 
prove  their  marriage,  or  any  other  fact  in  the  case. 
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If  the  validity  of  a  marriage  be  disputed  on  the  groand  of  the  extreme  youth 
of  the  wife  at  the  time  it  was  solemnized,  and  although  she  went  through 
the  ceremony,  it  was  with  evident  reluctance  on  her  part  throughout,  and 
that  she  never  indeed  consented  to  it,  and  afterward  would  not  live  with 
her  husband,  it  is  a  question  of  fact  which  the  court  will  leave  to  the 
jury  to  determine  and  decide  whether  it  was  a  marriage  between  them, 
or  not. 

This  was  an  action  of  ejectment  for  fifteen  acres  of 
land  in  Indian  River  hundred.  The  defendant,  under 
the  consent  rule  prescribed  by  statute,  confessed  lease, 
entry,  ouster  and  possession  at  the  time  the  action  was 
commenced,  and  specified  upon  the  record  that  she  de- 
fended the  trespass  and  ejectment  complained  of,  for 
the  one  third  part  of  the  said  premises  assigned  to  her 
by  order  of  the  Orphans'  Court,  as  and  for  her  dower 
therein,  as  the  widow  of  Walter  Wright,  deceased,  and 
pleaded  not  guilty. 

The  proof  was  that  the  premises  in  dispute  consisted 
of  about  fifteen  acres,  with  a  single  story  dwelling  house, 
having  two  rooms  in  it,  and  a  small  shop  detached  from 
it.  Previous  to  the  assignment  of  the  dower  of  the  de- 
fendant as  the  widow  of  Walter  Wright,  his  administra- 
tor had  preferred  a  petition  to  the  Orphans'  Court  for  au- 
thority to  sell  the  premises  for  the  payment  of  his  debts, 
and  obtained  an  order  therefor,  by  which  the  court  di- 
rected the  same  to  be  sold  by  the  administrator  for  the 
purpose  stated,  subject  to  the  riglit  of  dower  of  Eliza- 
beth Wright,  the  defendant,  in  the  premises ;  which 
were  afterward  duly  advertised  and  sold  by  the  ad- 
ministrator, as  ordered  by  the  court,  and  at  the  sale,  the 
plaintift",  Benjamin  Burton,  became  the  purchaser  of 
them.  On  return  of  the  sale,  the  proceedings  were 
confirmed  by  the  court,  and  the  administrator  waa  or- 
dered to  make  a  deed  therefor  to  the  purchaser,  subject 
to  the  right  of  dower  of  the  doteiidant  as  aforesaid, 
which  was  done.  Afterward,  upon  the  application  of 
the  defendant  to  the  court  for  that  purpose,  her  dower 
was  duly  assigned  in  the  premises,  and  in  the  assignment 
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of  it,  the  commissioners  assigned  her  one  half  of  the 
dwelling  house  and  a  certain  portion  of  the  land  attached 
to  it ;  leaving  the  other  half  of  the  dwelling  house  and 
shop  on  the  residue  or  remaining  two  thirds  of  the 
premises,  to  the  immediate  possession  of  which  the 
plaintiff  was  entitled  under  his  purchase.  The  plaintiff 
proved,  however,  that  at  the  time  when  the  action  was 
brought,  and  before  it,  the  defendant  continued  in  pos- 
session of  the  whole  of  the  dwelling  house  and  shop, 
and  refused  to  admit  his  right  and  title  to  either,  or  to 
pay  rent  for  the  use  and  occupation  of  them.  On  the 
trial  no  paper  title  was  adduced  on  the  part  of  Walter 
Wright  to  the  premises,  or  any  part  of  them.  It  was 
proved,  however,  that  they  formerly  belonged  to  one 
Thomas  Collins  who  sold  them  to  one  William  F.  Ves- 
sels, of  whom  Wright  had  acquired  them  under  a  parol 
contract  of  bargain  and  sale,  and  that  he  and  those  un- 
der whom  he  claimed,  had  been  in  the  peaceable  and  un- 
disputed possession  and  enjoyment  of  them,  for  more 
than  twenty  years  previous  to  his  death.  During  the 
progress  of  the  trial,  the  counsel  for  the  plaintiff  endeav- 
ored to  impeach  and  invalidate  the  marriage  of  the  de- 
fendant with  Walter  Wright,  who  were  both  negroes, 
or  mulattoes,  and  for  this  purpose  he  called  to  the  stand 
Robert  Clark,  a  negro,  as  a  witness. 

W.  Saulsbimj,  for  the  defendant,  objected  to  the  ad- 
missibility of  the  witness.  For  notwithstanding  the 
plaintiff  was  a  white  person,  and  as  a  general  rule,  it  was 
competent  for  a  negro  to  testify  for  such  a  party,  yet  as 
the  other  party  who  is  of  the  same  color  with  the  witness, 
could  not  call  him  as.  a  witness  to  testify  against  the 
plaintiff  in  this  suit,  the  rights  of  the  parties  therefore, 
were  not  mutual  and  equal,  a  distinction  which  the 
common  law  abhorred  and  which  reason  and  justice  alike 
repudiated;  and  if  the  witness  in  a  given  case,  could  not 
be  called  to  testify  indifferently  for  both  parties,  could 
he  be  called  to  testify  for  or  against  either? 
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By  the  Court:  It  is  sufficient  to  say  in  answer  to  the 
objection  that  the  incompetency  referred  to,  exists  by 
the  long  established  practice  of  the  courts,  and  is  recog- 
nized by  statute  of  a  very  early  date.  Except  in  a  cer- 
tain contingency  in  a  criminal  case,  no  negro  or  mulatto 
is  competent  to  testify  against  a  white  person  in  this 
State ;  but  is  competent  to  testify  against  a  negro,  or 
mulattto  in  all  cases. 

The  witness  was  then  sworn  and  was  asked  the  ques- 
tion if  he  was  not  the  husband,  and  had  not  been  the 
husband  since  her  first  marriage,  of  Elizabeth  Wright, 
the  defendant. 

Saiilsbury  oh} ected  to  the  question  put,  but  for  a  differ- 
ent reason,  and  upon  the  ground  that,  if  he  was  the  hus- 
band of  the  defendant,  he  was  incompetent  for  that  rea- 
son to  testify  either  for,  or  against  her;  even  to  prove 
his  marriage  with  her.  2  Ld.  Raym.  752;  2  T.  JR.  263; 
Campbell  v.  Twemroir^l  Excheq.  Rep.  (1  Price)  39;  1  Greenl., 
Ev.  Sees.,  334,  335,  337. 

E.  D.  Cullen,  for  the  plaintiff:  The  case  cited  from  2 
Ld.  Rai/m.  752,  was  an  ancient  case  and  had  been  since 
overruled.  22  Enq.  C.  L.  R.  152,  and  was  proceeding  to 
cite  other  authorities  to  show  that  the  cases  cited  and 
relied  upon  on  the  other  side  had  been  overruled,  when 
the  Chief  Justice  stopped  him. 

Gilpin  Ch.  J.  The  cases  cited  on  behalf  of  the  defen- 
dant from  English  reports,  and  which  were  cases  ol  settle- 
ment under  English  poor  laws  and  in  relation  to  the  lia- 
bility of  parishes  for  the  support  of  paupers,  have,  it  is 
true,  been  overruled  by  more  recent  cases,  to  the  extent 
of  denying  that  where  the  husband  was  not  a  party  to 
the  suit  or  proceeding,  nor  directly  interested  in  the  re- 
sult of  it,  the  wife  was  incompetent  to  prove  a  prior 
marriage  to  her  by  the  husband,  on  the  ground  that  it 
might  subject  the  husband  to  a  criminal  prosecution  for 
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bigamy  and  was  against  public  policy,  wbich  favors  and 
encourages  domesticbarmony between  husband  and  wife. 
But  neither  the  later  cases,  nor  any  other  cases  go  to  the 
length  of  holding  that  where  the  husband,  or  the  wife  is 
a  party  to  the  suit  and  is  immediately  interested  in  the 
result  of  it,  either  can  testify  for,  or  against  the  other, 
even  to  prove  the  marriage,  or  any  other  fact  in  the  case. 
Witness  rejected. 

The  counsel  for  the  plaintiff  then  called  another  wit- 
ness who  had  known  the  defendant  for  twenty-five  years, 
and  by  whom  it  was  proved  that  he  was  present  at  her 
marriage  with  Robert  Clark  about  twenty  years  ago  at 
her  father's  house.  They  were  married  by  Rev.  John 
T.  Hazzard,  a  minister  in  full  standing  in  the  Methodist 
church,  and  then  rode  the  circuit  in  that  section  of  coun- 
try. She  was  then  very  young,  only  about  forteen  years 
of  age.  When  the  marriage  ceremony  was  about  to  be 
commenced,  she  did  not  appear  to  come  forward  very 
willingly,  nor  stand  very  easy  during  it.  Her  waiter 
conducted  her  up  before  the  minister  and  she  hung  back 
considerably.  She  and  Clark  stood  up  together,  how- 
ever, but  when  the  minister  told  them  to  join  hands,  she 
would  not  do  it,  and  when  he  told  them  to  salute  each 
other,  she  would  not  do  it.  To  the  questions  put  to  her 
by  the  minister  in  performing  the  ceremony,  she  made 
no  answer;  and  the  minister  afterward  said  to  him,  the 
witness,  that  he  did  not  know  what  to  think  of  it,  that 
he  had  never  seen  such  a  case  before  and  that  he  could 
hardly  call  them  married  ;  and  that  he  did  not  re- 
member that  he  heard  the  minister  pronounce  them 
man  and  wife.  But  witness  attributed  her  conduct  at 
the  time  to  her  difiidence  and  modesty,  rather  than  to 
aversion,  or  disinclination  to  marry  Clark.  That  she 
did  not  retire  with  him  that  night,  nor  did  they  live  to- 
gether for  some  time  ;  after  a  while,  however,  they  com- 
menced living  together,  but  soon  parted  and  never  lived 
together  afterward.  The  p'laintiif's  counsel  here  rested 
his  case. 
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Saulsbury  moved  a  nonsuit  on  the  ground  that  no 
legal  title  to  the  premises  had  been  proved  in  "Walter 
Wright,  under  whom  the  plaintiff  claimed  title,  and 
who  must  recover  on  the  strength  of  his  own  title,  and 
not  upon  any  defect  or  deficiency  in  that  of  the  defendant. 
That  no  deed  from  Vessels  to  "Wright  had  been  produc- 
ed, or  proved,  and  the  latter  had  only  been  in  possession 
of  the  premises  for  about  seven  years  at  the  time  of  his 
death. 

The  Court  refused  the  motion  for  a  nonsuit.  Both  the 
plaintiff  and  defendant  claimed  and  derived  their  respec- 
tive titles  to  the  premises  under  "Walter  Wright,  and  so 
far  as  it  appeared  to  the  court  from  the  evidence  as  it 
then  stood,  they  were  each  estopped  from  denying  the 
title  of  the  other  in  their  respective  shares  of  the  land. 
Besides,  it  had  been  proved  that  Wright  came  in  posses- 
sion by  purchase  under  Vessels  and  the  latter  under 
Collins,  and  that  together  they  had  had  in  succession 
the  peaceable  and  uninterrupted  possession  of  the  prem- 
ises for  more  than  twenty  years,  which  would  confer  a 
sufficient  title  on  Wright,  under  whom  both  parties, 
the  defendant,  as  well  as  the  plaintiff,  claimed  to  hold 
their  portions  of  them. 

The  defendant's  counsel  then  called  Rev.  John  Rogers 
as  a  witness,  and  propounded  the  following  question  to 
him  ;  did  you,  as  a  minister  of  the  Baptist  Church,  unite 
in  marriage,  Walter  Wright,  since  deceased,  and  Eliza- 
beth Wright,  the  defendant  in  this  suit? 

Cidlen  objected  to  the  question  and  the  evidence  pro- 
posed to  be  elicited  by  it,  because  it  had  already  been 
proved  that  she  had  been  married  to  Robert  Clark  who 
was  still  living  and  in  court  and  from  whom  she  had 
never  been  divorced ;  and  therefore  she  never  could 
have  been  married,  in  contemplation  of  law,  to  another 
since  that  time. 
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By  the  Court :  That  is  21.  fact  in  the  case  and  must  there- 
fore go  to  the  jury  for  their  consideration.  Moreover, 
it  is  a  fact  in  the  case  on  which  the  counsel  are  not 
agreed.  On  the  one  side  the  validity  of  it  as  a  marriage 
is  disputed  and  denied,  while  on  the  other  side  the  con- 
trary is  alleged  and  maintained  ;  and  that  is  an  additional 
reason  why  we  must  leave  it  to  the  jury  to  determine  it. 
But  us  a  fact  in  the  case,  without  meaning  to  intimate 
any  opinion  as  to  the  effect  of  it,  the  court  have  no  doubt 
that  it  is  competent  for  the  defendant  to  prove  her  sub- 
sequent marriage  to  Walter  "Wright.  But  the  jury  must 
determine  whether  it  was  a  lawful  and  valid  marriage, 
or  whether  her  former  marriage  to  Clark,  was  a  marriage 
or  not,  subject  to  such  instructions  as  we  may  see  proper 
to  give  them  in  regard  to  the  matter,  in  case  we  should 
have  any  occasion  to  charge  them  on  that  point. 

The  witness  then  proceeded  and  proved  the  marriage 
of  the  defendant  to  Walter  Wright,  and  that  she  passed 
at  the  time  by  the  name  of  Elizabeth  Clark.  The  coun- 
sel for  the  defendant  also  proved  that  she  was  only  in 
possession  of  so  much  of  the  premises  us  had  been  assign- 
ed to  her  under  the  order  of  the  Orphans'  Court  for  her 
dower  therein,  and  for  which  she  was  now  defending 
and  resisting  this  action. 

CuUen  to  the  jury:  The  second  marriage  of  the  defen- 
dant was  absolutely  null  and  void,  and  she  never  was,  for 
that  reason  entitled  to  be  endowed  out  of  the  lands  of 
Walter  Wright;  and  if  that  be  so,  then  the  plaintift' Ben- 
jamin Burton  who  became  the  purchaser  of  the  whole 
premises  subject  to  her  right  of  dower  therein  took  the 
whole,  clear  of  all  incumbrance  or  lien  of  dower,  for  she 
had  no  ri<rht  of  dower  in  them.  Her  second  marriao^e 
was  void  because  her  former  marriage  to  Robert  Clark, 
who  was  still  living,  ami  from  whom  she  had  never  been 
divorced,  was  a  valid  marriage  under  the  facts  and  cir- 
cura-itunces  proved  in  regard  to  it.  Bish.  on  Mar.  and 
Divorce,  Sees.  81,  82,  99,  100,  101,  103,  105,  1  Sehc,  N.  P. 


56  SUPERIOR  COURT. 


14 ;  2  Greenl,  Ex.  Sees.  461,  462,  2  Kent's  Com.  78  ;  7  iltfoss. 
48 ;  9  Mass.  493.  But  it  might  be  contended  on  the 
other  aide  that  inasmuch  as  the  deed  of  the  administra- 
tor of  Walter  Wright  to  the  plaintiff  contained  a  recital 
that  the  premises  were  subject  to  the  dower  of  the  wid- 
ow of  the  said  Wright,  the  defendant,  the  plaintiff  was 
estopped  from  denying  her  right  of  dower  and  legal  title 
to  the  third  part  of  them  assigned  to  her  for  the  term  of 
her  life  as  such.  But  such  was  not  the  case,  because  it 
was  a  sale  by  a  trustee,  the  administrator  for  the  pur- 
pose being  strictly  so,  and  a  trustee  had  no  power  to  im- 
pose any  such  condition  ;  and  although  the  Orphans* 
Court  ordered  the  premises  to  be  sold  subject  to  that  con- 
dition, it  did  not  alter  the  principle,  for  that  court  had 
no  authority  under  the  statute  to  order  them  to  be  sold 
subject  to  the  dower,  though  it  might  order  land  to  be 
sold  free  of  dower  in  certain  cases;  that  is  to  say  when 
the  assignment  of  it  by  metes  and  bounds  is  waived  by 
the  demandant  and  she  elects  to  take  the  annual  interest 
on  a  third  of  the  purchase  money  arising  from  the  sale 
of  the  land,  in  lieu  of  a  third  ot  the  land  by  assignment. 
Sug.on  Vend.  70:  Archb.  PL  206;  2  Jac.  Law  Diet.  216; 
1  Saund.  PI.  and  Ec.  65.  Besides,  proceedings  in  the 
Orphans'  Court,  which  were  generally  ex  parte,  were 
not  concludive  as  to  the  legal  rights  of  the  parties 
and  were  no  evidence  of  title  to  real  estate.  5  Cow. 
168,  299,  6  Cow.  316.  4  Wend.  630;  8  Wend.  480.  4 
Binney  231. 

Saulshury  for  the  defendant:  By  the  issue  joined  in  the 
case,  the  only  question  to  be  determined  was  whether 
the  defendant  was  entitled  to  that  part  of  the  premises 
which  was  assigned  to  her  for  her  dower.  Before  the 
assignment  of  her  dower  under  the  order  of  the  Orphans' 
Court,  the  administrator  of  her  deceased  husband,  Wal- 
ter Wright,  had  preferred  his  petition  to  that  tribunal 
for  an  order  to  sell  the  whole  of  the  premises  for  the 
payment  of  his  debts,  which  was  granted,  and  the  same 
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were  directed  to  be  sold  by  him  and  were  sold  by  him 
subject  to  the  right  of  dower  of  the  defendant,  his 
widow  therein,  and  the  deed  which  was  made  by  him  to 
the  plaintift'as  the  purchaser  at  the  sale,  under  the  order 
of  the  court  after  the  confirmation  of  it,  contained  pur- 
suant to  that  order,  the  recital  of  that  fact.  Now  the 
statute  which  relates  to  the  sale  of  lands  of  deceased  per- 
sons by  their  executors,  or  administrators,  for  the  pay- 
ment of  their  debts,  provides  that  any  person  aggrieved 
by  an  order  of  the  Orphans'  Court  made  in  any  proceed- 
ing under  that  statute,  may  appeal  therefrom  to  the  Su- 
perior Court;  and  that  no  such  order  shall  be  called  in 
question,  except  upon  appeal.  Rev.  CWf  314  iSVc.  16.  But 
the  plaintiff  having  submitted  to,  and  cheerfully  acquies- 
ced in  that  order  with  regard  to  the  sale  of  the  premises 
to  him,  without  appeal,  he  was  concluded  and  estopped 
from  now  discussing  or  calling  it  in  question  here.  Be- 
sides, no  legal  title  to  the  premises  had  been  shown  in 
Walter  Wright,  and  if  he  had  no  legal  title,  then  the 
plaintiff  could  have  taken  none  in  the  premises,  or  any 
part  of  them  under  the  sale  fo  him;  and  although  it  may 
be  suggested  in  reply  that  this  was  a  sword  that  cut  both 
ways  and  invalidates  the  title  of  the  defendant,  as  well 
as  of  the  plaintiff,  it  was  sufficient  to  say  that  the  latter 
must  recover  on  the  strength  of  his  own  title  or  he  can- 
not recover  at  all,  however  imperfect,  or  deficient  might 
be  that  of  the  defendant.  The  plaintiff  was  also  estopped 
by  the  recital  in  his  deed  from  the  adiuinistrators  of 
Walter  Wright  from  denying  the  title  of  the  defendant 
as  tenant  in  dower  of  the  part  of  the  premises  assigned, 
to  her  as  such  and  now  defended  for.  Coulter  v.  Holland, 
2  Ilarr.  331.  As  to  her  alleged  marriage  previously  con- 
tracted with  Robert  Clark,  the  evidence  proved  that  it 
was  in  her  extreme  youth,  by  the  solicitation  of  othera, 
her  father  in  particular,  and  was  against  her  will  and 
consent,  and  that  even  the  minister  who  was  duped  into 
the  solemnization  of  such  a  farce,  would  not  pretend  to 
to  pronounce  it  a  marriage  at  all;  and  as  such,  he  was 
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right,  because  it  was  not  a  lawful  and  binding  contract 
of  marriage,  for  the  actual  consent  of  the  parties  is  the 
first  essential  requisite  to  every  legal  and  valid  marriage, 
which  it  was  evident  from  the  proof,  was  signally  want- 
ing in  this  pretended  marriage  with  Clark  on  her  part. 

Cullen  in  reply:  The  defendant  in  the  case  was  not  at 
liberty  to  contest,  or  dispute  as  her  counsel  had  attemp- 
ted to  do,  the  title  of  the  plaintiff  to  the  two  thirds  of 
the  premises  sold  and  conveyed  to  him  under  the  order 
of  the  Orphans'  Court;  because  having  entered  into  the 
consent  rule  and  stated  that  she  defended  for  the  one 
third  part  only  assigned  to  her  in  dower,  and  pleaded 
not  guilty  of  the  trespass  and  ejectment  complained  of 
as  to  that,  she  was  estopped  by  the  pleadings  and  issue 
upon  the  record  from  denying  the  title  of  the  plaintiff 
to  the  other  two  thirds,  or  the  residue  of  the  premises. 
In  regard  to  the  statutory  provision  referred  to  on  the 
other  side,  Hev.  Code  314j  Sec.  16,  what  was  the  principle 
of  law  in  relation  to  the  force  and  effect  of  judgments, 
decrees  and  sentences  of  courts  of  competent  jurisdiction? 
It  was  that  they  are  final  and  conclusive  as  between 
parties  and  privies  and  no  others.  But  the  plaintiff  in 
this  case  was  neither  a  party,  nor  a  privy  to  the  proceed- 
ing in  the  Orphans'  Court  for  the  sale  of  the  land;  for 
his  becoming  the  purchaser  of  it,  did  not  make  him  such, 
and  therefore  he  was  not  estopped  by  it  to  deny  either 
the  right  of  the  defendant  to  dower  in  the  premises,  or 
the  authority  of  the  court  to  order  them  to  be  sold  sub- 
ject to  such  right. 

The  Court,  Gilpin,  Ch.  J.,  charged  (he  jar)/ :  According 
to  the  view  which  the  court  takes  of  this  case,  it  has  no 
occasion  to  consider  the  question  presented  in  the  ar- 
gument, whether  the  marriage  of  Elizabeth  Wright  the 
defendant,  first  to  Ro])ert  Clark  and  afterwards  to 
Walter  Wright,  was,  or  was  not,  a  valid  marriage  in  either 
instance.     Because  as  the  plaintiff  and  defendant  in  the 
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action  both  claim  under  Walter  "Wright  and  derive 
their  legal  title  to  their  respective  portions  and  estates 
in  the  premises  referred  to  from  him,  the  plaintiff  as  the 
purchaser  of  the  premises  at  the  administrator's  sale  un 
der  the  order  of  the  Orphans'  Court  for  the  payment  of 
his  debts,  subject  to  the  defendant's  right  of  dower,  as 
his  widow,  therein,  and  the  defendant  as  his  widow,  who 
afterward  applied  to  the  court  and  had  her  dower,  as 
his  widow,  allotted  and  assigned  to  her  by  metes  and 
bounds  in  the  premises  so  sold,  purchased  by  the  plain- 
tiff and  conveyed  to  him  under  the  order  of  the  court, 
we  consider  that  they  are  each  concluded  and  estopped 
by  the  proceedings  in  the  Orphans'  Court,  from  cotltro- 
verting  in  this  action  between  them,  the  right,  title,  and 
estate  of  the  other  in  the  lands  and  tenementb  in  quee- 
tion,  or  from  setting  up  any  claim  to  any  share,', or  estate 
therein,  except  such  as  they  respectively  took  and  deriv- 
ed under  these  proceedings  ;  especially  as  neither  party 
has  shown,  or  attempted  to  adduce  any  other  right,  or 
title  to  the  premises,  or  any  part  of  them.  We  have  al- 
ready expressed  on  the  motion  for  a  nonsuit,  our  opin- 
ion of  the  title  of  Walter  Wright  at  the  time  of  his  decease 
in  the  premises  under  the  facts  proved  ;  but  even  if  it  were 
defective,  or  altogether  insufficient,  it  would  not  be  com- 
petent for  either  party  in  this  suit  to  impeach,  or  deny  it, 
for  the  reasons  just  stated.  The  counsel  for  the  plaintiff, 
however,  has  contended  that  the  administrator  of  Walter 
Wright  was  but  a  trustee  under  the  order  of  the  Orphans* 
Court  for  the  sale  of  the  laud  for  the  payment  of  his 
debts,  and  as  such,  he  had  no  power  to  sell  and  the  court 
had  no  authority  to  direct  the  sale  of  the  premises  sub- 
ject to  the  right  of  the  defendant,  as  his  widow  to  dower 
therein.  But  under  the  statute  the  court  would  have  had 
no  power  to  order  the  sale  of  the  laud  free  and  discharg- 
ed of  her  right,  or  claim  of  dower,  or  without  such  a  res- 
ervation or  condition,  unless  she  had,  previous  to  the  or- 
der of  sale,  appeared  in  Court  and  elected  to  take  the 
interest  on  the  one-third  of  the  purchase  money  for  the 
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terra  of  her  life,  in  lieu  of  her  dower,  and  expressly 
waived  the  assignment  of  it  bj  metes  and  bounds.  We 
have  therefore  no  hesitation  in  saying  that  the  court  had 
ample  power  and  discretion  under  the  statute  made  and 
provided  for  in  such  cases,  to  order  the  sale  of  these  prem- 
ises, or  any  part  of  them,  for  the  payment  of  the  debts 
of  the  deceased,  Walter  Wright,  by  his  administrator 
subject  to  the  right  of  dower  of  the  defendant  as  his 
widow  in  the  same  ;  and  the  plaintiff  having  become  the 
purchaser  thereof  with  full  knowledge  of  this  reservation 
and  condition,  and  having  afterward  on  the  confirmation 
of  the  sale  by  the  Court,  taken  a  deed  by  the  order  of 
the  Oourt,  containing  the  statement,  or  recital  that  he 
had  bought  the  same,  and  that  the  same  was  conveyed  to 
him'sjubject  to  such  right  and  reservation,  these  orders 
and  decfees  of  the  Court  in  the  premises  are  final  and 
conclileivfe  in  regard  to  the  matter  and  as  to  all  questions 
necessarily  involved  in,  or  incident  to  them;  such  as  the 
question  whether  she  was  legally  married  to  the  deceas- 
ed Walter  Wright,  and  was  lawfully  entitled  as  his  wid- 
ow to  dower  in  the  premises,  unless  appealed  from  by 
him,  and  which  not  having  been  done,  they  cannot  now 
be  drawn  in  question  by  him  here,  or  elsewhere.  Rev. 
Codey  314,  Sec.  16.  By  force  of  another  provision  in  the 
same  statute,  he  took  under  the  sale  all  the  estate,  title, 
and  claim  which  the  deceased,  Walter  Wright  had  in  the 
premises  at  the  time  of  his  death  either  in  law,  or  in 
equity,  and  no  more,  and  you  know  that  was  subject  to 
his  wife's  right  of  dower,  the  instant  he  died,  provided 
he  left  a  widow  to  survive  him,  which  the  plaintiff  is  not 
permitted  now  to  dispute  ;  for  he  is  precluded  and  es- 
topped by  these  proceedings  in  the  Orphans'  Court,  as 
we  have  before  stated,  from  denying  in  this  action  be- 
tween them,  that  the  defendant  is  his  widow;,  and  as  such, 
was  lawfully  entitled  to  be  endowed  out  of  the  premises 
so  purchased  by  him.  But  this  principle  of  estoppel 
does  not  apply  in  this  case  alone  to  the  plaintiff,  for  the 
counsel  for  the  defendant  on  her  part  has  also  sought  to 
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invalidate,  in  the  course  of  bis  argument,  the  title  and 
estate  of  the  plaintiff  in  the  premises  acquired  under 
the  sale  of  the  administrator  as  ordered  by  the  Orphans' 
Court,  by  impugning  the  right  of  Walter  Wright  himself 
to  them  in  his  life  time  and  attempting  to  show  that  at  the 
time  of  his  death  he  had  no  legal  and  valid  title  to  them ; 
and  this  too,  notwithstanding  by  his  own  pleadings  on 
the  record,  he  has  specially  restricted  his  defence  to  that 
portion  of  the  premises,  which  was  afterwards  assigned 
to  her  by,  and  under  the  order  of  the  Orphans'  Court 
upon  her  own  application,  as  and  for  her  dower  therein, 
as  the  widow  of  the  said  Walter  Wright.  But  having, 
subsequent  to  the  purchase  of  the  premises  by  the  plain- 
tiff, made  her  applicatian  to  the  Court  for  the  assign- 
ment of  her  dower  as  the  widow  of  Walter  Wright,  by 
metes  and  bounds  out  of  his  lands  and  tenements  so 
bought  and  then  held  and  owned  by  the  plaintiff  and 
had  her  one  third  part  assigned  to  her  out  of  them,  and 
having  in  this  action  waived  and  renounced  all  claim  to 
any  other  portion  of  the  premises,  and  by  the  pleadings 
and  issues  joined  upon  the  record,  specially  restricted 
and  limited  her  defence  to  the  part  so  assigned  to  her, 
she  is  likewise  precluded  and  estopped  in  this  suit  un- 
der these  circumstances  and  the  proceedings  in  the  Or- 
phans' Court,  from  impeaching  the  title  and  estate  of 
Walter  Wright  in  the  premises,  and  of  the  plaintiff  ac- 
quired under  the  sale  to  him  by  his  administrator,  or 
from  setting  up  any  claim  or  title  on  her  own  part  to 
any  portion  of  the  premises  whatever,  other  than  that 
which  was  so  assigned  to  her  under  the  order  of  that 
Court,  to  hold  for  the  term  of  her  life,  as  and  for  her  dow- 
er therein.  And  as  the  plaintiff  has  no  right  to  the  pos- 
session of  this  part  of  the  premise?,  and  is  not  entitled 
to  recover  it  in  this  action,  and  as  the  proof  on  all  the 
points  upon  which  the  case  legally  depends,  is  record 
evidence  about  which  there  can  be  no  dispute,  or  con- 
troversy, if  they  were  satisfied  such  were  the  facts  of  the 
case,  then  the  verdict  under  the  issue  joined  should  be 
not  guilty. 
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Thomas  Robinson  v.  Isaac  H.  Uouston,  administrator  de 
bonis  non  of  Miers  Burton  deceased. 

A  judgment  against  two  persons,  one  of  whom  has  died  since,  may  be  plead- 
ed as  a  sei  off  against  the  survivor  in  a  subsequent  action  by  him  in  his 
own  right  against  the  plaintiff  in  the  judgment. 

An  award,  or  report  on  a  submission  to  arbitration,  or  rule  of  reference 
out  of  Court,  "of  all  matters  in  controversy  between  the  parties,"  is 
not  conclusive  as  to  all  such  matter,  but  the  same  may  be  enquired  into, 
and  evidence  is  admissible  to  prove  that  a  matter  within  the  terms  and 
scope  of  the  submission,  or  reference,  was  not  included  in  it  and  was  not 
considered  by  the  referees,  or  arbitrators. 

Scire  Facias  on  a  judgment  in  the  Superior  Court,  re- 
covered at  the  April  Term  1841,  for  $124,21  and  costs,  by 
Thomas  Robinson  the  plaintiff,  against  George  Tunnell, 
Elizabeth  Burton,  and  Woolsey  Burton,  late  administra- 
trators  of  Miers  Burton,  deceased,  in  an  amicable  action 
and  on  a  rule  of  reference  out  of  Court  between  them. 

The  counsel  for  the  defendant  under  the  plea  of  set  off, 
offered  in  evidence  a  judgment  recovered  in  the  same 
Court  at  the  April  Term  1840,  at  the  suit  of  the  admin- 
istrators of  Miers  Burton  dec'd.,  against  Joshua  Ingra- 
ham  and  Thomas  Robinson,  the  plaintiff  for  $200,00  and 
costs,  after  proving  that  Ingraham  was  dead  previous  to 
the  year  1841,  and  that  Robinson  was  then  the  sole  sur- 
viving defendant  in  the  judgment. 

Jiobinson,  for  the  plaintiff,  objected  to  its  admissibili- 
ty. The  judgment  in  favor  of  Robinson  against  Bur- 
ton's administrators  on  which  this  sci.  fa.  issued,  was  re- 
covered in  an  amicable  action  and  on  a  rule  of  reference 
out  of  this  Court  of  all  matters  in  controversy  between 
them;  and  in  which,  of  course,  all  matters  of  indebtedness 
or  dispute  then  in  existence  between  the  parties,  were 
embraced,  adjudicated  and  settled  by  the  arbitrators, 
and  this  judgment  now  offered  in  evidence  on  behalf  of 
the  defendant  under  the  plea  of  set  off,  being  then  and 
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for  a  year  before  tbat  time,  a  judgn?ent  on  the  records 
of  this  Court,  it  was  included  in  the  amicable  action  and 
the  reference,  and  was  settled  and  extinguished  by  the 
report  of  the  referees  in  favor  of  Kobinson  for  $124, 
21,  and  the  judgment  of  the  Court  afterward  entered 
upon  it  in  his  favor  for  that  sum;  for  a  judgment  is 
embraced  in  a  reference  and  is  settled  by  the  award, 
whenever  the  reference,  or  the  submission  to  arbitration, 
is  of  all  matters  in  controversy  between  the  parties  to  it. 
TVafe.  on  Arbitra.  and  Awards.  34.  {11  Law  Lihr.  17). 
Smith  V.  Johnson,  15  East  211.  2  Tidd.  821.  Hoberts  v.  Mar- 
iatt  3  Saund.  39.  Billings  on  Awards  123.  (41  Law.  Lihr. 
79).  41  Eng.  C.  L.  H.  930. 

C.  S.  Lagton,  in  reply,  produced  sundry  writs  of  exe- 
cution issued  since  1850,  on  this  judgment  against  Rob- 
inson at  the  suit  of  Burton's  administrators,  to  which 
return  was  made  "  goods  of  Thomas  Eobinson  levied  on 
and  remained  unsold  for  want  of  bidders".  He  like- 
wise showed  from  the  record  of  the  judgment  that  at  the 
April  Term  1857,  Robinson,  the  defendant  in  it,  obtain- 
ed a  rule  of  Court  on  an  affidavit  filed  by  him  to  set 
aside  these  executions,  solely  on  the  ground  as  therein 
alleged  by  him,  that  they  were  irregularly  issued  with- 
out a  sci.  fa.  to  revive  the  judgment;  and  from  which  he 
argued  that  as  during  all  this  time,  he  had  never  come 
forward  in  Court  to  ask,  or  demand  any  other,  or  fuither 
relief  in  regard  to  them,  and  had  never  before  alleged, 
or  pretended  that  the  judgment  had  been  paid,  settled, 
or  extinguished  in  any  manner  whatsoever,  it  would  re- 
pel and  rebut  the  inference,  or  legal  presumption,  or  im- 
plication merely  from  the  reference  of  all  matters  in  con- 
troversy that  it  was  embraced  and  settled  in  the  arriioa- 
ble  action  between  the  parties,  as  it  proved  conclusivelv 
in  point  of  fact  that  Robinson  well  knew  all  the  while 
that  this  judgment  against  him  never  had  been  settled, 
or  satisfied. 
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By  the  Court :  The  judgment  offered  in  evidence  un- 
der the  plea  of  set  off,  is  against  Joshua  Ingraham  and 
Thomas  Robinson,  and  in  the  life  time  of  the  former,  it 
could  not  have  been  so  pleaded  to  this  action  of  sci.  fa. 
by  Robinson  alone;  but  for  another  reason,  because  the 
two  judgments  would  not  then  have  been  mutual,  or  be- 
tween the  same  parties.  Ingraham,  however,  is  dead, 
and  Robinson  is  the  sole  survivor  in  it.  He  is  therefore 
primarily  and  singly  liable  for  the  whole  amount  of  the 
judgment,  and  the  only  party  against  whom  process  can 
issue  upon  it  to  enforce  the  collection  of  it.  It  has  been 
held  and  decided  that  the  surviving  member  of  a  partner- 
ship may  plead  as  a  set  off  a  debt  due  to  him  as  such,  in 
a  suit  against  him  individually,  and  also  that  a  debt  due 
from  him  as  the  surviving  member  of  a  firm,  may  be 
pleaded  as  a  set  off,  to  a  suit  by  him  in  his  own  right ; 
and  so  far  as  this  question  is  concerned,  we  think  this 
judgment  originally  recovered  against  Ingraham  and  the 
plaintiff,  may  now  be  set  off  by  the  defendants  in  this 
suit  to  the  judgment  of  the  plaintiff  against  the  ad- 
ministrators of  Burton  on  which  it  is  founded. 

But  as  to  the  question  whether  the  judgment  now  off- 
ered in  evidence  under  the  plea  of  set  off  by  the  defend- 
ant was  covered  by  the  terms  of  the  rule  of  reference 
and  included  and  embraced  in  the  report  of  the  referees 
in  the  amicable  action  referred  to,  we  apprehend  on  look- 
ing into  the  books,  there  will  be  found  to  be  some  dis- 
crepancy between  the  older  and  more  recent  decisions  in 
England  on  the  subject.  In  the  earlier  decisions  it  was 
held  that  on  a  submission  to  arbitration  of  all  matters 
at  variance,  or  in  controversy  between  the  parties,  it  was 
competent  to  show  in  a  subsequent  action  between  them, 
that  a  certain  matter  then  in  dispute  between  them,  was 
not  included  in  the  submission,  nor  brought  before  the 
arbitrators  nor  embraced  in  the  award ;  whilst  the  later 
decisions  appear  to  recognize  the  principle  that  an 
award  regularly  made  under  the  submission,  is  con- 
clusive of  all  matters   embraced   within  the   terms  and 


ROBINSON  V.  BURTON.  65 

scope  of  the  submission,  even  though  the  special  mat- 
ter referred  to,  was  not  in  fact  brought  to  the  notice, 
or  attention  of  the  arbitrators.  Our  impression,  how- 
ever, is  that  the  practice  in  this  State,  has  been  in 
accordance  with  the  former  decisions,  and  that  it  has 
been  usual  to  allow  such  matters  to  be  enquired  into, 
notwithstanding  by  the  general  terms  of  the  submis- 
sion, they  would  be  included  in  them  and  would  pnwa/a- 
eie  be  covered  by  the  award,  or  report  upon  it.  It  will  be 
observed  that  we  are  now  speaking  as  to  the  effect  of 
this  evidence  when  admitted  for  the  purpose  for  which 
it  has  been  offered ;  and  not  as  to  its  competency,  or  ad- 
missibility. For  as  a  judgment  of  record  between  the 
same  parties  substantially  who  are  now  parties  to  this 
action,  as  we  have  before  shown  it  to  be  since  the  death 
of  Ingraham,  the  other  defendant  in  it,  it  is  clearly  ad- 
missible as  such,  in  evidence  in  this  suit;  the  record  of 
a  former  suit  between  the  same  parties  always  being  ad- 
missible in  evidence,  even  though  it  may  prove  nothing 
pertinent  to  the  subject  matter  of  the  subsequent  action. 
The  counsel  for  the  defendants  then  stated  to  the 
Court  that  he  should  claim  the  privilege  under  the  re- 
cent act  of  assembly,  of  calling  to  the  stand  and  examin- 
ening  as  a  witness,  the  plaintiff  himself  to  prove  that  the 
judgment  in  question  was  not  understood  to  be  embrac- 
ed in  the  reference  and  was  not  submitted  to  the  refer- 
ees in  the  amicable  action  referred  to;  which  the  Court 
said  he  had  a  right  to  do  ;  and  swearing  the  plaintiff, 
he  proved  that  it  was  submitted  to  the  referees,  and 
was  considered  by  them  in  the  amicable  action. 

The  plaintiff  had  a  verdict. 
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Samuel  Herring  v.  James  II.  Jester. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  if  she  was  of 
age  at  the  time,  the  loss  of  some  actual  service  on  her  part  by  the  fa- 
ther, in  consequence  of  it,  must  be  proved  to  maintain  it ;  but  any  ser- 
vice, however  slight,  will  be  sufficient  for  this  purpose.  This  however, 
is  but  the  basis  on  which  the  action  is  founded  ;  for  the  jury  in  estimat- 
ing the  injury  sustained  by  him,  may  take  into  consideration,  the  wound 
ed  feelings  and  affections  of  the  parent,  the  wrong  done  to  him  in  his 
domestic  and  social  relations,  the  stain  and  dishonor  brought  upon  his 
family,  and  the  grief  and  affliction  which  he  may  have  suffered  in  con- 
sequence of  it,  and  award  damages,  accordingly  ;  but  exemplary,  or 
vindictive  damages,  as  they  are  called,  are  only  proper  in  cases  charac- 
terized by  circumstances  of  gross  aggravation,  or  enormity,  and  are  not  to 
be  allowed  in  ordinary  cases  and  in  the  absence  of  such  circumstances. 

It  may  be  proved  in  what  manner  and  on  what  terms  the  defendant  visited 
the  daughter,  the  family  and  her  relations ;  but  not  that  he  visited  her 
with  a  view  to  marriage,  or  that  he  made  her  any  promise  of  marriage. 

The  pecuniary  means  and  fortune  of  the  defendant  may  also  be  proved  in 
the  action,  with  a  view  to  the  assessment  of  damages. 

But  evidence  as  to  the  general  character  of  the  defendant,  is  not  admissi- 
ble in  the  action. 

This  was  an  action  on  the  case  by  Samuel  Herring 
against  James  H.  Jester,  for  the  seduction  of  his  daugh- 
ter. There  were  two  counts  in  the  narr,  one  alleging 
the  seduction  to  have  been  of  the  daughter  and  servant, 
and  the  other  of  the  daughter  merely,  of  the  plaintiif. 
The  action  was  commenced  on  the  22nd  of  March  1858. 

Tlie  party  referred  to  was  produced  and  examined  as 
a  witness,  and  proved  that  she  was  the  daughter  of  the 
plaintiff,  that  she  was  born  on  the  25th  day  of  September 
1835,  and  had  always  lived  with  her  father  and  perform- 
ed all  kinds  of  house  work  in  the  family.  Also  her  se- 
duction by  the  defendant,  and  that  he  was  the  father  of 
the  child  to  which  she  gave  birth  on  the  17th  of  March 
1857;  that  their  connection  commenced  in  June  1856, 
and  that  he  was  then  a  frequent  visitor  at  her  father's 
house  and  the  relations  between  him  and  the  family  were 
intimate  and  friendly. 
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The  counsel  for  the  plaintiff  then  propounded  the  fol- 
lowing question  to  her :  "Was  he  then  paying  his  ad- 
dresnes  to  you  with  a  view  to  marriage  ?" 

C.  S.  Lai/ton^  for  the  defendant,  objected  to  the  ques- 
tion. It  was  not  competent  in  this  action,  which  was 
by  the  father  to  recover  damages  for  the  seduction  mere- 
ly, to  prove  a  promise  of  marriage,  or  a  breach  of  promise 
of  marriage  by  the  defendant,  and  yet,  what  could  be 
the  object  of  the  enquiry,  but  to  prove  a  promise  of  mar- 
riage, or  the  breach  of  such  a  promise  ?  That  the  present 
plaintiff  could  not  do,  because  it  might  be  the  ground 
of  an  action  by  the  witness  herself  against  the  defendant, 
provided  she  could  establish  it,  to  recover  damages  for 
the  breach  of  such  a  promise. 

U.  D.  Cidlen,  for  the  plaintiff:  It  might  be  proved  in 
this  action  on  what  terms  the  defendant  visited  the  house 
of  the  father  of  the  witness,  and  that  he  was  addressing 
her  with  the  intention  of  marrying  her.  2  Greenl.  Ev, 
Sec.  577.  Elliott  v.  M'klin,  5  Price,  Exchq.  JRep,  641. 

Layton,  in  reply,  cited  Bobinson  v.  Burton,  5  Harr.  ^35. 

By  the  Court :  The  question  as  propounded,  is  not  ad- 
missible. It  may  be  proved,  however,  in  what  manner 
and  on  what  terms  the  defendant  visited  the  daughter 
and  the  family  and  her  relations;  but  it  cannot  be  ask- 
ed of  the  witness  if  he  visited  her  with  a  view  to  marriage, 
as  that  would  be  a  matter  of  opinion  and  in  regard  to 
which  there  might  be  a  misapprehension  on  her  part. 
The  witness  should  speak  of  facts  and  leave  the  jury  to 
draw  the  inference.  We  do  not,  however,  understand 
the  object  of  the  enquiry  to  be  to  prove  a  promise  of  mar- 
riage by  the  defendant ;  for  that  cannot  be  done,  and  was 
so  held  by  this  Court  in  the  case  just  cited,  of  Bobinson 
r.  Burton.  But  in  that  case  the  Court  allowed  the  coun- 
sel for  the  plaintifF  to  put  the  question  to  the  witness,  if 
the  defendant  had  asked  her  to  marry  him. 
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The  witness  then  proceeded  and  stated  that  the  de- 
fendant frequently  rode  with  her  and  once  took  her  to 
a  party ;   and  he  had  said  to  her  that  he  loved  her. 

Another  witness  was  then  called  for  the  plaintiff,  to 
whom  the  counsel  put  the  question,  how  much  was  the 
defendant  worth?  To  which  Mr.  Layton  objected,  and 
was  proceeding  to  argue  against  its  admissibility. 

By  the  Court :  If  the  counsel  has  any  authorities  to  cite 
in  support  of  his  objection,  the  Court  will  hear  them; 
otherwise,  we  are  not  inclined  to  listen  to  any  argument, 
but  shall  feel  ourselves  bound  to  adhere  to  our  own  de- 
cisions on  the  question,  which  have  ruled  that  such  tes- 
timony is  admissible. 

The  counsel  for  the  plaintiff  failed  to  prove  by  the  wit- 
ness what  the  defendant  was  worth,  and  then  gave  in 
evidence  the  record  of  a  deed  to  him  for  a  farm  worth 
$3000,00  and  proved  that  he  had  sold  and  conveyed  it  to 
other  persons  after  the  commencement  of  this  suit;  and 
rested  his  case. 

For  the  defendant  it  was  proved  that  he  had  bought 
the  farm  on  credit  and  still  owed  nearly  the  whole  price 
which  he  was  to  pay  for  it  and  that  there  were  executions 
and  attachments  against  him  to  the  amount  of  all  he  was 
worth.  That  his  general  employment  was  that  of  a  teach- 
er of  district  schools,  and  that  at  the  time  of  the  alleged 
seduction  and  of  the  birth  of  the  child  of  the  principal 
witness,  he  was  so  engaged  near  the  residence  of  the 
plaintiff,  who  had  a  son  and  an  indentured  apprentice 
going  to  school  to  him,  and  who  still  continued  pupils 
in  his  school  until  some  time  after  the  latter  occurrence, 
and  until  a  difficulty  arose  about  a  different  matter,  be- 
tween the  defendant  and  tlie  son  of  the  plaintiff,  in  con- 
sequence of  which  the  latter  had  been  expelled  by  the 
commissioners  from  the  school ;  and  that  the  plaintiff 
had  declared  that  he  should  not  have  sued  him  in  this 
action,  but  for  that  difficulty  in  the  school,  and  that  it 
was  not  instituted  until  more  than  a  year  after  the  birth 
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of  the  child,  and  not  until  after  the  defendant  had  mar- 
ried another  woman.  The  counsel  for  the  defendant 
then  proposed  to  prove  his  general  character. 

But  the  Court,  on  objection  being  made,  refused  to  ad- 
mit the  evidence  ;  because  his  character  was  not  in  issue, 
and  it  was  not  a  proper  subject  of  enquiry  in  the  case. 

The  attempt  was  also  made  to  impeach  the  previous 
character  of  the  daughter  for  chastity,  and  to  prove  that 
another  person  was  the  father  of  her  child;  but  the  evi- 
dence failed  on  both  points. 

The  Court,  Gilpin  Ch.  J.,  charged  the  jury :  That  when 
the  daughter  seduced,  is  a  minor  under  the  age  of  twenty 
one  years  and  is  residing  at  the  time  with  her  parent, 
the  law  presumed  service  because  she  owed  it  to  him, 
and  he  might  maintain  an  action  for  her  seduction, 
without  any  proof  of  actual  service  by  her;  but  when 
the  daughter  was  over  that  age  at  the  time  of  her  seduc- 
tion and  was  living  with  her  father,  as  had  been  proved 
in  the  present  case,  then  some  proof  of  actual  service, 
and  the  loss  of  it  by  reason  of  her  seduction,  was  neces- 
sary to  entitle  him  to  recover  damages  for  it.  But  any 
service  rendered  him  in  his  family,  or  otherwise,  by  her, 
however  slight,  would  be  sufficient  for  this  purpose;  and 
would  entitle  him  at  least,  to  nominal  damages.  This 
however,  was  but  the  basis  on  which  the  action  of  the 
parent  in  such  cases,  was  founded  in  law ;  for  this  being 
proved,  the  jury  in  estimating  the  injury  sustained  by 
the  father  in  such  a  case,  may  very  properly  take  into 
consideration  the  wounded  feelings  and  affections  of  the 
parent,  the  wrong  done  to  him  in  his  domestic  and  social 
relations,  the  stain  and  dishonor  brought  upon  his  family, 
and  the  grief  and  affliction  which  he  may  have  suffered 
in  consequence  of  it;  and  thus  estimating  the  injury  to 
his  character  and  feelings,  the  jury  may  give  him  such 
damages  as  they  may  consider  a  fair  and  just  equivalent 
and  atonement  for  such  an  injury,  under  all  the  circum- 
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stances  proved  before  them  in  the  suit.  In  aggravated, 
or  extraordinary  cases  of  seduction,  there  is,  it  is  true, 
another  measure,  or  standard  of  damages  above  and  be- 
yond this,  usually  called  exemplary,  or  vindictive  dama- 
ges, which  in  a  proper  case  the  jury  may  allow,  if  in 
their  opinion  the  grossness,  or  enormity  of  the  wrong 
under  the  circumstances  attending  it,  should  require 
that  something  more  than  a  full  pecuniary  compensation 
to  the  parent  merely,  for  the  injury  done  him,  should  be 
awarded  by  them,  and  that  an  example,  as  it  is  termed, 
should  be  made  of  the  case  to  punish  the  defendant  and 
deter  others  from  the  commission  of  the  like  oflence. 
And  in  such  cases  the  damages  which  may  be  assessed 
and  allowed  by  the  jury,  are  termed  exemplary,  vindict- 
ive, or  punitive  damages,  and  sometimes  "sweat  money," 
or  "  smart  money"  in  the  books.  The  Court,  however, 
felt  bound  to  say  to  the  jury  before  disposing  of  the  case, 
that  it  had  failed  to  discover  any  such  incident,  or  quali- 
ty of  gross  aggravation  in  the  circumstances  attending 
it,  as  would  require  the  jury  to  return  a  verdict  for  such 
damages  in  the  present  action,  provided  they  should  be 
of  opinion  under  all  the  facts  proved,  that  the  plaintiff 
was  entitled  to  recov^er. 

Verdict  for  the  Plaintiff,  damages  $1000,00. 

SniitherSy  Comnjgs,  and  E.  D.  Cidlen,  for  the  plaintiff'. 

W.  Saulshur)/^  Fisher  and  C.  S.  Layton,  for  the  defendant. 
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Nathaniel  Brinkley  v.  Alexander  Jackson. 

If  a  saving  or  exception  in  a  statute,  is  contained  in  a  subsequent  section 
of  it,  the  defendant  must  plead  it,  and  show  that  his  case  comes  within  iti 
for  the  plaintiff  is  not  bound  to  negative  it. 

Certiorari.  The  proceeding  below  was  at  the  suit  of 
Jackson  against  Brinkley,  on  the  provision  of  the  Act 
of  Assembly,  liev.  Code,  46  Sec.  18,  to  the  following  effect : 
If  any  free  negro  or  free  mulatto,  not  residing  within  the 
limits  of  any  town  where  an  election  shall  be  held,  &c., 
&c  ,  shall  be  found  within  the  limits  of  such  town,  &c,, 
&c.,  on  the  day  of  such  election,  every  such  free  negro 
or  free  mulatto,  shall  forfeit  and  pay  the  sum  of  two  dol- 
lars to  any  person  who  will  sue  for  the  same  ;  to  be  re- 
covered with  cost  before  any  Justice  of  the  Peace  of  the 
county. 

The  errors  assigned  were,  1st.  That  it  did  not  appear 
on  the  record  that  Brinkley  was  a  free  negro,  or  free  mu- 
latto. 2nd.  That  it  did  not  appear  in  the  record,  that  if 
such  was  the  case,  that  he  did  not  reside  within  the  limits  of 
the  town  where  the  election  was  held.  3rd.  That  it  did  not 
appear  therein,  that  he  was  not  going  directly  to  the  place 
for  necessaries,  &c.,  and  directly  returning  therefrom,  as 
provided  for  in  the  20th  section  of  the  act. 

l^he  Court  reversed  the  judgment  on  the  frst  and  second 
errors  assigned.  It  should  appear  by  the  record  that  the 
defendant  below  wa8,^r5^,  a  free  negro  or  free  mulatto,  as 
the  law  applies  only  to  such  ;  and,  secondly,  that  he  did  not 
reside  within  the  limits  of  the  town  at  the  time  of  the 
election.  And  this  not  appearing,  the  record  is  defective 
and  the  judgment  must  be  reversed.  As  to  the  third  error 
assigned,  as  it  is  a  matter  or  ground  of  exception  em- 
braced in  a  subsequent  section  of  the  act,  it  was  incum- 
bent on  the  defendant  below,  to  plead  and  show  that  he 
came  within  the  exception,  if  he  intended  to  take  advan- 
tage of  it,  and  the  facts  of  the  case  warranted  it.  This 
rests  on  a  very  plain  and  well  settled  princij)le  of  pleading, 
both  in  criminal  and  civil  cases. 
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Joseph  Tallman  v.  Henry  Whitaker. 

It  is  the  settled  practice  of  the  Court  whenever  it  entertains  a  doubt  as  to 
the  legal  sufficiency  of  an  affidavit  of  defence,  to  refuse  the  motion  for 
judgment  on  the  affidavit  of  the  plaintifiTs  cause  of  action,  and  to  suffer 
the  case  to  go  to  pleading,  issue,  and  trial  at  bar  in  the  usual  manner. 

This  was  an  action  of  assumpsit  on  a  book  account 
against  the  "  Schooner  Sarah  Jones  and  owner,"  for  cord- 
age, spun  yarn,  manilla  rope,  tallow,  tar,  &c.,  by  the  plain- 
tiiF  against  the  defendant.  The  plaintiff  filed  a  copy  of 
his  account  with  an  affidavit  under  the  statute,  that  it 
was  a  true  copy  of  his  account  and  original  entries  against 
the  defendant,  as  the  owner  of  the  schooner,  and  that  the 
sum  demanded  was  justly  and  truly  due.  To  this  the 
defendant  had  filed  a  counter  affidavit  of  defence,  that 
the  goods  were  not  sold,  or  delivered  to  him,  or  to  any 
other  person  by  his  order  or  request.  And  the  plaintiff 
by  his  counsel,  T.  F.  Bayard,  now  moved  the  Court  for 
judgment,  notwithstanding  the  affidavit  of  defence.  If 
the  goods  were  furnished  to  the  master,  or  captain  of  the 
schooner,  in  Philadelphia,  for  the  use  of  the  vessel,  and 
the  defendant  was  the  owner  of  her,  he  was  bound  to  pay 
for  them,  because  the  captain,  as  his  agent,  had  authority 
to  bind  him  for  them,  without  any  express  order  or 
request  from  him  to  the  plaintiff  to  furnish  them  ;  and 
this  the  affidavit  of  defence  did  not  deny,  and  was  there- 
fore not  a  legal  defence  to  the  action. 

D.  M.  Bates,  for  the  defendant :  This  account  on  its 
face  was  not  against  the  defendant,  Henry  Whitaker,  but 
was  an  account  against  the  schooner  Sarah  Jones  and 
owner.  It  was  true,  his  affidavit  of  defence  did  not  deny 
Ihat  he  was  the  owner  of  her,  but  to  render  him  liable  on 
this  account  against  the  vessel  and  owner,  the  aflidavit  of 
the  plaintiff's  cause  of  action,  should  have  disclosed 
something  more  than  a  sworn  copy  of  the  account  mere- 
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ly,  and  should  at  least  have  stated  by  whom  the  goods 
were  ordered,  and  for  what  purpose,  and  that  he  had 
authority  either  express  or  implied  in  law,  to  do  it,  and 
to  render  the  defendant  liable  for  them. 

The  Court  remarked,  that  on  viewing  both  of  the  affida- 
vits and  the  little  disclosed  in  them,  they  had  some 
doubts  as  to  the  legal  sufficiency  of  the  affidavit  of  de- 
fence. But  as  the  defendant  denied  that  he  ordered  the 
goods,  or  authorized  any  person  to  order  them  for  him, 
and  the  affidavit  of  the  cause  of  action  contained  only  a 
copy  of  the  account  of  the  plaintiff,  which  was  againet 
the  schooner  and  owner,  without  disclosing  the  authority 
on  which  they  had  been  furnished,  or  that  they  were  for 
the  vessel,  or  were  used  upon  her,  they  were  not  satisfied 
to  order  judgment  to  be  entered  for  the  plaintiff  upon  it, 
and  thus  to  dispose  of  the  case  in  this  summary  manner 
without  a  further  hearing  in  regard  to  the  matter.  As 
the  case  stood,  the  presumption  perhaps  would  be,  that 
the  articles  were  furnished  on  the  order  of  the  captain  ; 
but  if  so,  whether  he  had  an  implied  authority  as  captain 
to  order  these  goods  for  the  vessel,  which  would  appear 
to  have  been  materials  for  rigging  her,  without  the  actual 
knowledge  and  sanction  of  the  owner,  was  a  question  on 
which  they  would  express  no  opinion  at  that  time.  It 
was  enough  to  say,  as  the  case  stood,  they  had  some 
doubt  whether  the  defence  disclosed  in  the  affidavit  of 
the  defendant  was  not  sufficient,  and  in  accordance  with 
the  settled  practice  of  the  court  in  such  cases,  they  must 
refuse  the  motion  for  judgment,  and  suffer  the  case  to  go 
to  pleading,  issue,  and  trial  at  bar  in  the  usual  manner. 
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Joshua  H.  T.  Rice,  defendant  below,  appellant,  v.  John 
Breheny,  plaintitf"  below,  respondent. 

A  master,  if  he  has  notice  of  the  illness  of  his  apprentice  at  the  house  of  a 
brother  of  the  latter,  and  takes  no  steps  to  have  him  removed  to  his  own, 
or  he  is  too  unwell  to  be  removed,  he  will  be  liable  to  the  latter  for  the 
necessary  expenses  and  trouble  incurred  by  him  during  his  illness,  with- 
out an  express  promise  to  pay  for  them. 

Pronarr  in  assumpsit  on  appeal  from  a  Justice  of  the 
Peace,  with  the  common  counts  and  the  usual  pleas.  A 
brother  of  the  plaintiff  below,  being  over  fourteen  years 
of  age,  had  indentured  himself  as  an  apprentice  to  the 
defendant,  and  lived  in  his  family.  During  his  appren- 
ticeship, he  was  taken  sick  with  the  scarlet  fever  at  his 
brother's,  the  plaintiff's  house,  where  he  remained  until 
he  recovered,  who  employed  a  physician  and  nurse  to 
attend  him,  and  incurred  other  expenses  on  his  account, 
as  well  as  inconvenience  to  his  family  during  his  illness  ; 
and  the  action  was  to  recover  for  these  expenses  and  this 
inconvenience.  It  was  proved  that  the  defendant  had 
notice  of  his  illness  at  the  house  of  the  plaintifJ',  and  had 
said  that  he  would  not  have  him  at  his  own  with  that 
complaint  for  a  hundred  dollars. 

McCanUei/,  for  the  defendant,  objected  to  the  right  of 
the  plaintiff  to  recover  for  these  expenses  and  attention, 
without  proof  of  an  express  promise  by  the  defendant  to 
pay  for  them,  as  the  law  would  not  imply  a  promise 
under  the  circumstances,  and  especially  under  the  rela- 
tion in  which  the  apprentice  stood  to  the  plaintiff.  An 
express  promise  should  therefore  be  proved,  or  at  least, 
that  the  defendant  authorized  or  requested  the  plaintiff 
to  take  care  of  the  apprentice,  and  to  incur  the  troul^le 
and  expenses  proved  on  account  of  his  illness.  Dunb<ir 
r.  WUl'<i//)s,  10  Johns.  249.  Atkins  cl  at.  r.  Bonicdl  et  a/., 
2  3.1SI.  505. 
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Gordon^  for  the  plaintiff:  The  cases  cited  were  not  like 
the  present,  for  in  those  cases  there  was  no  notice  as  in 
this,  to  the  master,  of  the  illness  of  his  apprentice,  and  a 
total  neji^lect  on  his  part  after  receiving  such  notice,  to 
take  him  home,  or  to  make  any  provision  for  him  during 
his  illness.  The  defendant  in  the  present  case  having 
neglected  to  do  either  after  receiving  such  notice,  cer- 
tainly did  not  dissent,  and  must  therefore  he  presumed 
to  have  assented  to  the  plaintiff's  making  the  proper  and 
necessary  provision  for  him  under  the  circumstances. 

The  Court,  Gilpin,  Ch.  J.,  charged  the  jury  :  That  if  the 
defendant  had  notice  of  the  illness  of  his  apprentice  at 
the  house  of  his  brother,  the  plaintiff,  and  took  no  steps 
to  have  him  removed  to  his  own,  or  he  was  too  unwell  to 
be  removed,  and  the  attentions  procured  for  him  by  the 
plaintiff  were  such  as  were  necessary  and  proper  under 
the  circumstances  and  in  the  situation  in  which  he  was 
placQd  at  the  time,  inasmuch  as  the  law  imposed  an  obli- 
gation on  the  master  to  take  proper  care  of,  and  to  make 
the  necessary  provisions  for  his  duly  indentured  appren- 
tice in  sickness  as  well  as  in  health,  it  would  imply  a 
promise  by  the  defendant  to  pay  the  plaintiff  for  the 
expenses  and  trouble  incurred  by  him  in  the  present 
instance,  and  the  latter  would  therefore  be  entitled  to 
recover. 


COURT  OF  ERRORS  AND  APPEALS. 

JUNE  TERM. 
1859. 


Richard  Roe,  casual  ejector,  and  Aaron  Dodd,  tenant  in 
possession,  defendant  below,  plaintiff  in  error,  v.  John 
Doe,  lessee  of  Peter  P.  Dodd,  plaintiff  below,  defen- 
dant in  error. 

A  general  devise  in  the  introductory  clause  of  a  will,  indicating  a  purpose 
on  the  part  of  the  testator  to  dispose  of  all  his  estate  by  the  will,  cannot 
enlarge  a  subsequentand  particular  devise  of  land  without  words  of  limit- 
ation, to  a  fee. 

Writ  of  error  to  the  Superior  Court  in  and  for  Sussex 
county.  The  case  below  was  an  action  of  ejectment 
brought  by  Peter  P.  Dodd  against  Aaron  Dodd,  to  re- 
cover certain  lands  and  tenements  inBroadkiln  hundred, 
devised  by  Aaron  Dodd,  deceased,  to  his  son  Absalom 
Dodd,  without  any  words  of  limitation,  but  which  the 
latter,  who  was  also  now  deceased,  had  devised  by  his 
last  will  and  testament  to  his  son  Aaron  Dodd,  the  defen- 
dant. Peter  P.  Dodd,  the  plaintiff,  claimed  a  portion  of 
the  premises  in  question  in  his  own  right,  as  one  of  the 
heirs  at  law  of  Aaron  Dodd,  deceased,  and  by  virtue  of 
sundry  deeds  of  bargain  and  sale  for  their  several  shares 
and  interest  in  the  same  from  other  heirs  at  law  of  the 
said  deceased.  On  the  trial  of  the  case  below,  a  special 
verdict  was  taken,  subject  to  the  opinion  of  the  court  on 
questions  of  law  reserved  to  be  heard  before  all  the 
judges  in  this  court. 
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The  question  reserved  was,  whether  general  words  in 
the  introductory  clause  of  a  will,  such  as  "touching  all 
my  worldly  things,"  "  I  give  and  dispose  of  as  follows," 
&c.,  which  occurred  in  the  will  in  question,  will  have  the 
effect  to  enlarge  a  subsequent  devise  of  lands  without 
words  of  limitation,  to  an  estate  in  fee  simple. 

For  the  defendant  in  error,  it  was  argued  that  general 
words,  such  as  "touching  all  my  worldly  estate,  or 
"  worldly  interests,"  or  "  worldly  things,"  as  in  this  case 
contained  in  the  introductory  clause  of  a  will,  cannot 
have  the  effect  to  enlarge  a  subsequent  and  specific 
devise  of  lands  without  words  of  limitation  to  a  fee. 
For  which  was  cited,  3  Cruise's  Dig.  by  Greenl.  title  38, 
a,<7p.  9,  Sec,  7,  note  2,  5  T.  R.  13.  3  WUs.  414.  6  T.  R. 
610.2  Pick.  362.  1  Cowp.  235,  3.")2.  Doug.  759.  3  Harr. 
and  Johns.  201.  6  Harr.  and  Johns.  205.  3  Cranch  131. 
2  Cowp.  657.  8  T.  R.  497.11  JSast  220.  5  Bam.  and 
Adolp.  122. 

For  the  plaintiff  in  error,  it  was  contented  that  the 
intention  of  the  testator  was  to  prevail  in  the  construction 
of  the  will  and  as  the  devise  in  question,  though  without 
words  of  limitation,  wns  a  devise  over  after  a  devise  of 
the  premises  to  the  widow  of  the  testator  for  life  by  im- 
plication, tcf  his  sons  Absalom  and  Azael  Dodd,  to  be 
equally  divided  between  them,  his  intention  could  not  be 
carried  into  effect  withouc  construing  the  estate  devised 
to  them  to  be  a  fee  ;  and  when  taken  in  connection  with 
the  preceding  words  in  the  introductory  clause  in  the 
will,  "  touching  all  my  worldly  things,"  which  included 
lands  as  well  as  goods,  and  which  manijested  an  intention 
to  dispose  of  the  whole  of  his  estate,  it  was  evident  that 
such  was  the  design  of  the  testator.  Where  lands  were 
devised  to  one  for  life,  and  after  his  death  to  another 
without  words  of  limitation,  it  could  not  be  doubted  that 
the  latter  devise  would  be  in  fee  «imple.  2  Jarm.  on 
Wills,  189.  And  a  general  dcvi.se  wouKl  be  construed  to 
convey  a  foe,  to  effect  the  intention  of  the  testator.  Cordrey 
V.  Adams  and  wife,  1  Harr.  439.  The  counsel  then  adverted 
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to  the  fact  that  the  deeds  to  the  plaintiff  below,  were 
from  parties  out  of  possession  at  the  time  of  executing 
them,  and  expressed  a  desire  to  discuss  that  point,  if  the 
court  had  any  inclination  to  hear  it,  but  tyie  Court  said 
that  the  point  was  so  well  settled  in  this  State,  that  it 
was  not  necessary  that  a  party  should  be  in  actual  pos- 
session of  lands  to  execute  a  valid  conveyance  of  them, 
provided  his  title  was  good  in  all  other  respects,  that 
they  had  no  disposition  to  hear  an  argument  either  for 
or  against  it. 

Wootie7i,  J.  announced  the  opinion  of  the  court,  affirm- 
ing the  right  of  the  plaintiii  below  to  recover  in  the 
action.  The  devise  was  of  real  estate  without  words  of 
limitation,  to  be  equally  divided  between  Absalom  and 
Azael  Dodd,  sons  of  the  testator,  and  the  general  words 
in  the  introductory  clause  of  the  will,  "  touching  the 
worldly  things  which  it  had  pleased  God  to  bless  him 
with,"  &c.,  had  been  relied  upon  to  enlarge  the  devise  to 
a  fee,  and  the  case  of  Cordrey  v.  Adams  and  wife,  1  Harr. 
439,  had  been  cited  in  support  of  such  a  construction.  But 
the  present  was  distinguishable  from  that  case,  inasmuch 
as  the  will  of  Cordrey  in  the  case  referred  to,  contained 
bequests  on  devises  to  the  other  heirs,,  with  the  express 
direction  that  they  were  to  have  no  more  of  his  estate, 
and  on  which  the  court  rested  their  decision  mainly,  if 
not  entirely;  for  they  expressly  recognized  and  affirmed 
the  general  principle  contended  for  in  this  case  by  the 
counsel  for  the  plaintiff  below,  that  the  introductory 
clause  in  a  will,  such  as  we  have  in  the  present  instance, 
though  important  in  the  consideration  of  the  whole  will, 
is  not  of  itself  sufficient  to  enlarge  a  general  devise,  that 
is,  a  devise  of  land  without  words  of  limitation,  to  a  fee; 
although  they  add  in  that  particular  case,  that  it  might 
be  taken  in  connection  with  the  other  parts  of  the  will 
to  show  the  meaning  which  the  testator  attached  to  his 
devise  to  William  and  the  extent  to  which  he  designed 
him  to  be  benefited  by  it,  accompanied  as  it  was  with 
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a  preceding  bequest  to  his  daughter  CTnice,  the  wife  of 
Adams,  who  were  the  plaintiffs  in  the  action,  with  the 
express  provision  that  she  was  to  have  "  no  more  "  of 
his  estate.  But  Cordreyv,  Adams  and  v'ife  has  never  been 
considered  an  authority  beyond  the  special  circumstances 
and  ruling  of  the  court  in  that  case. 

C.  S.  Layton,  for  plaintiff  in  error. 

W.  Saulsbury,  ^or  defendant  in  error. 


Samuel  E.  Massey  v.  Thomas  Turner. 

The  endorsement  in  blank  on  the  biick  of  a  negotiable  promissory  note,  but 
not  negotiated  before  the  delivery  of  it  to  the  payee^  by  one  who  has  no 
interest  in,  nor  connection  with  it  apparent  upon  the  face  of  it,  but  at 
whose  instance  and  for  whose  benefit  and  accommodation  it  was  drawn 
by  the  maker  and  handed  to  such  person,  who  took  it,  wrote  his  name  on 
the  back  of  it,  delivered  it  to  the  payee,  and  received  from  him  the 
money  for  which  it  was  given,  the  whole  of  which  was  applied  with  the 
understanding  and  consent  of  the  maker  at  the  time  the  note  was  drawn, 
to  the  use  of  such  person  in  part  payment  of  a  larger  sum  due  to  him 
fro-n  the  maker,  will  constitute  such  person  an  absolute  and  original 
promisor  in  the  note,  or  a  joint  maker  of  it,  and  not  a  commercial  en- 
dorser of  it  merely,  according  to  the  legal  effect  and  technical  import  of 
that  term  ;  and  will  render  him  absolutely  liable  in  an  action  at  the  suit 
of  the  payee  on  the  note  against  him,  as  an  original  promisor  and  joint 
maker  of  it,  without  proof  of  presentment  to  the  sole  apparent  maker, 
and  of  due  notice  of  its  non  payment  at  maturity  by  him  ;  and  not  col- 
laterally and  conditio. :ally  liable  only,  on  such  proof,  as  a  commercial 
endorser  of  it  simply. 

The  action  below  in  this  case  was  in  the  Superior  Court 
for  New  Castle  county,  on  a  promissory  note  for  $250, 
drawn  and  signed  in  the  u.'^ual  manner,  by  Thomas 
Deakyne,  May  21st,  1856,  and  payable  ninety  days  after 
date  to  the  order  of  Samuel  E.  Massey,  the  plaintiff, 
and  endorsed  in  blank  on  the  ])ack  before  the  delivery 
of  it  to  him,  by  Thomas  Turner,  the  defendant  in  the 
action. 
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On  the  trial  of  the  case  in  the  court  below,  Thomas 
Deakjne,  the  maker  of  the  note,  was  examined  as  a  wit- 
ness, and  proved  that  he  was  indebted  at  the  date  of  it 
to  Thomas  Turner,  in  a  sum  over  two  hundred  and  fifty 
dollars,  and  that  the  latter  called  upon  him  and  requested 
him  to  pay  him  what  he  owed  him,  or  as  much  of  it  as 
he  could  raise,  as  he  then  had  special  need  of  a  portion 
of  it  at  least,  to  which  he  replied  that  he  had  no  money 
then  that  he  could  spare  out  of  his  business,  but  if  he 
knew  where  he  could  borrow  it,  he  would  do  so  and  let 
him  have  it.  Turner  then  said  he  thought  he  knew 
where  two  hundred  and  fifty  dollars  could  be  borrowed, 
and  asked  him  if  such  was  the  case  and  the  money  could 
be  had,  whether  he  would  be  willing  to  give  his  promis- 
sory note  for  it,  and  if  so,  he  would  endorse  it,  to  which 
the  witness  assented.  Turner  then  told  him  he  thought 
that  amount  could  be  borrowed  of  Massey.  By  the  re- 
quest of  the  witness  he  then  went  to  see  Massey  on  the 
subject,  and  on  his  return  informed  him  that  the  money 
could  be  obtained  from  him,  and  directed  him  to  draw 
the  note  to  the  order  of  Massey  for  that  amount  and  to 
sign  it,  and  he  would  endorse  it  and  take  it  to  Massey 
and  get  the  money  on  it.  The  witness  then  drew  the 
note  and  signed  it,  but  omitted  to  insert  the  days  it  was 
to  run,  and  handed  it  to  Turner,  who  immediately  took 
it  away  with  him,  but  soon  after  returned  and  told  him 
that  Massey  said  he  had  not  inserted  the  time  when  it 
was  to  be  paid,  when  he  again  looked  at  the  note,  found 
it  was  so,  and  directed  him  to  take  it  back  to  Massey, 
and  tell  him  to  fix  the  time  to  suit  himself,  and  he  would 
call  at  his  place  of  business  in  the  evening  and  insert  it. 
Turner  then  took  it  back  to  Massey,  and  in  a  short  time 
returned  again  ana  said  it  was  all  right,  and  he  had  got 
the  money  on  it.  That  evening  he  called  upon  Massey 
and  directed  him  to  insert  the  "  ninety  days  after  date  " 
in  it,  which  he  then  did  in  his  presence,  and  that  he 
observed  at  that  time  that  the  name  of  Thomas  Turner 
was  endorsed  on  the  back  of  it,  and  in  his  own    hand- 
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writing,  and  that  he  had  so  endoraed  it  before  he  received 
the  money  from  Massej  upon  it ;  for  he  so  stated  to  him 
when  he  came  back  after  he  had  received  the  money,  and 
that  he  had  charged  Turner  with  the  amount  of  it  in  his 
account  against  him,  for  he  had  applied  the  whole  of  it 
to  his  own  use,  and  no  part  of  it  had  ever  come  into  his 
hands.  That  a  few  days  before  the  maturity  of  it,  Massey 
had  spoken  to  him  about  the  payment  or  the  renewal  of 
it,  and  once  or  twice  afterward,  but  had  never  pressed 
him  for  the  payment  of  it  until  about  a  year  after  it  had 
matured  ;  and  that  Massey  was  still  the  holder  of  the 
note,  and  had  never  to  his  knowledge  endorsed  it  to  any 
one.  The  witness  had  failed  in  business  in  the  month  of 
September,  1857. 

Upon  this  evidence  and  the  facts  disclosed  in  it,  the 
counsel  for  the  plaintiff  contended  that  the  defendant 
was  absolutely  bound  as  a  joint  maker  of,  and  as  an 
original  promisor  in  the  note,  for  the  payment  of  it; 
whilst  the  counsel  for  the  latter  contended  that  his  liabil- 
ity upon  it  had  been  but  conditional  only,  as  a  mere 
endorser  of  the  note  in  the  technical  sense  of  that  term, 
and  without  due  notice  of  the  failure  of  Deakyne,  the 
maker  of  it,  to  pay  it  at  maturity,  no  action  at  law  what- 
ever could  be  maintained  against  him  upon  it. 

After  hearing  the  argument  of  counsel,  the  court  below 
conceiving  the  question  of  law  involved  in  the  case  of 
sufficient  importance  to  be  heard  and  decided  before  all 
the  Judges  in  this  court,  with  the  consent  of  counsel, 
directed  a  special  verdict  of  the  jury  to  be  taken  accord- 
ing to  the  facts  proved  and  above  stated,  and  reserved  the 
question  of  law  presented,  and  ordered  it  to  be  heard  in 
this  court. 

The  declaration  in  the  action  was  in  assumpsit,  and  in 
addition  to  the  common,  contained  two  special  counts,  one 
against  the  defendant  severally  as  sole  maker  of  the  note, 
and  the  other  against  him  severally  as  a  joint  maker  of  it 
with  Deakyne.  The  usual  pleas  were  entered  on  behalf 
of  the  defendant. 
11 
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Whitely,  for  the  plaintiff:  The  promissory  note  in  ques- 
tion was  not  a  negotiable  note  in  the  true  sense  and 
meaning  of  that  term,  when  Turner,  the  defendant,  wrote 
his  name  upon  the  back  of  it,  so  as  to  give  it  the  legal 
effect  of  a  technical  endorsement  upon  it,  and  could  not 
have  been,  until  Massey,  the  payee  to  whose  order  it  was 
drawn,  and  the  rightful  holder  of  it,  had  endorsed,  or 
written  his  name  upon  it,  which  he  never  did.  This  is 
therefore  a  suit  between  the  original  parties  to  it,  and  an 
action  by  the  payee  and  original  holder  of  it,  against  the 
defendant  as  one  of  the  original  and  joint  makers  of  it;  for 
Turner  was  quite  as  much  interested  as  Deakyne  in  obtain- 
ing  the  money  from  Massey  upon  it,  and  was  even  more  ac- 
tive, and  had  more  to  do  in  devising  and  making  the  note 
from  its  inception,  which  was  given  for  it.  Even  before  it 
was  completed  and  finally  handed  over  to  the  payee,  he  re- 
ceived the  whole  of  the  money  for  which  it  was  given  and 
forthwith  applied  it  to  his  own  immediate  demands,  but 
strictly  in  accordance  with  the  understanding  and  design  of 
both  Deakyne  and  himself  at  the  time  when  it  was  made 
and  the  money  was  obtained  upon  it.  It  will  be  found  that 
the  principle  of  law  applicable  to  cases  like  the  present, 
is  rather  to  interpret  and  explain  the  particular  transac- 
tion without  reference  to  the  form  merely  which  it  may 
have  assumed,  so  as  best  to  effectuate  the  actual  and  sub- 
stantial intention  and  design  of  the  parties  to  the  instru- 
ment, than  by  a  strict  and  rigid  adherence  to  a  technical 
construction  merely,  to  defeat  their  real  object,  and  thus 
make  it  operate  at  once  as  a  delusion  and  a  snare  to  the 
ignorant  and  unwary.  He  should  therefore  contend,  on 
the  facts  and  circumstances  found  by  the  special  verdict 
of  the  jury  in  this  case,  and  thus  brielly  adverted  to  by 
him,  that  the  defendant  was,  in  point  of  law,  as  well  as 
fact,  a  joint  maker  and  an  original  promisor  with  Deakyne 
in  the  note,  notwithstanding  the  mode  in  which  he  en- 
dorsed, or  wrote  his  name  upon  the  back  of  it,  and  that 
he  was  not,  on  the  contrary,  a  mere  endorser,  or  guaran- 
tor of  it  in  a  strictly  legal  and  technical  sense,  inasmuch 
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as  it  was  a  matter  of  no  substance,  or  importance  on 
what  part  of  the  note  the  party  subscribes,  or  signs  his 
name,  whether  at  the  foot,  on  the  margin,  or  upon  the 
back  of  it,  in  a  case  like  this,  and  it  therefore  furnished 
no  rule  or  criterion,  whatever,  by  which  it  was  to  be  de- 
termined whether  he  was  one  of  the  original  makers,  or 
only  an  endorser,  or  guarantor  of  it.  Story  on  Prom. 
Notes.  Sees.  53,  467,  468,  469.  3Ioies  v.  -Bird,  11  Mass. 
436.  Hunt  V.  Adams,  5  Mass.  358.  White  v.  Howland,  9 
Mass.  314.  Sumner  v.  Gay,  8  Hck.  311.  Oxford  Bank  v. 
Haines,  8  Pick.  427.  It  is  furthermore  well  ruled  and 
settled  by  the  general  and  almost  uniform  current  of 
American  decisions  on  the  subject,  that  if  the  endorse- 
ment, or  signature  of  the  party,  wherever  it  may  occur 
upon  the  note,  was  made  at,  or  near  the  time,  as  in  this 
instance,  of  the  making  of  it  by  the  formal  maker  of  it, 
the  party  so  endorsing,  or  signing  it,  is  to  be  considered 
and  regarded  as  an  original  promisor  and  joint  maker  of 
it,  but  if  it  was  not  so  signed,  or  endorsed  until  some 
time  afterwards,  he  becomes  only  a  guarantor,  or  endorser 
of  it  in  the  strictly  legal  and  technical  signification  of 
those  terms.  Austin  v.  Boyd,  24  Pick.  64.  Irish  v.  Cutter, 
31  Maine  Rep.  536.  Malbon  v.  Southard,  36  Maine  Pep. 
147.  Sweetzer  v.  French,  13  Metcalf  262,  2  Gush.  310. 
Nelson  v.  Dubois,  13  Johns  175.  On  the  face  of  the  note, 
as  it  was  made  and  delivered  by  Deakyne  to  Massey's 
order.  Turner  was  an  entire  stranger  to  it,  and  in  con- 
templation of  law  as  it  then  stood,  he  had  no  interest  or 
property  in  it,  and  no  negotiable  power,  or  authority  over 
it  to  transfer  it  by  endorsement  under  his  own  hand, 
Massey,  the  payee,  was  the  only  party  to  it  and  the  only 
person  who  possessed  the  power  of  so  transferring  it,  or 
could  by  HO  doing,  have  become  conditionally  liable  as  an 
endorser  uj)on  it;  and  until  be  had  done  that,  which  he 
never  did,  no  other  person  could  liave  any  legal  right,  oi 
autliority  to  endorse  it  in  the  true  sense  of  that  term,  or 
could  contract  the  peculiar  and  special  obligation  of  a 
mercantile  endorser  merely  by  signing  his  name  any  where 
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upon  it.  This  is  an  elementary  principle  of  law  in  refer- 
ence to  such  mercantile  and  negotiable  instruments,  so 
familiar  and  fundamental  that  it  needs  no  argument,  or 
authority  to  support  it.  And  yet,  not  only  the  facts 
proved,  clearly  establish  what  he  was  about  to  say,  but 
the  mere  fact,  in  the  absence  of  such  proof,  that  the  de- 
fendant deliberately  signed  his  name  upon  the  back  of 
the  note,  as  clearly  imported  that  he  intended  and  ex- 
pected to  become  bound  thereby  with  Deakyne  for  the 
payment  of  it.  But  if  so,  in  what  character,  or  capacity 
was  he  to  become  so  bound  by  it?  That  question  the 
law  must  settle,  even  if  the  parties  to  it  had  had  clearer 
apprehensions  of  what  they  were  doing  when  the  note 
was  made,  than  they  seemed  to  have  had,  and  had  in- 
tended to  the  contrary ;  for  the  technical  rules,  or  princi- 
ples of  the  law  never  yield,  and  are  never  subordinated 
to  the  vague,  or  mistaken  conceptions  of  any  parties. 
He  had  already  shown  from  the  cases  cited,  that  the 
defendant  could  not  be  liable  as  an  endorser  on  the  note 
in  the  proper  meaning  of  that  term.  There  were  no 
words  accompanying  his  signature  upon  the  note,  and 
nothing  in  the  case  to  constitute  him  a  guarantor  of  it ; 
and  the  conclusion  he  therefore  thought  was  irresistible, 
that  he  could  only  be  liable  in  the  character  in  which  he 
had  been  sued  upon  it  in  the  action,  and  that  was  as  an 
original  promisor  and  joint  maker  with  Deakyne  in  it. 

G.  B.  Rodney^  for  the  defendant.  It  was  necessary  that 
particular  attention  should  be  given  to  the  facts  proved 
in  the  case,  for  since  the  authorities  cited  on  the  other 
side  very  clearly  show  that  what  was  intended  at  the  time 
by  the  party  endorsing  the  note  is  very  material,  it  was 
only  the  more  important  in  the  present  case  to  ascertain 
and  consider  what  was  intended  by  Thomas  Turner,  the 
defendant  in  this  action,  when  he  endorsed  his  name  on 
the  back  of  the  note  in  question.  The  only  question 
reserved  and  which  we  were  to  consider,  was  simply 
whether  the  defendant  was  liable  as  a  joint  maker,  or  as 
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an  original  promisor  on  the  note ;  for  all  other  questions 
as  to  his  legal  liability  upon  it,  are  waived  in  this  suit. 

Although  it  is  true  as  a  general  principle  of  law,  that 
a  prior  endorser  of  a  promissory  note  cannot  sue  and 
recover  from  a  subsequent  endorser  of  it,  there  aro  cases 
to  the  contrary,  and  which  constitute  exceptions  to  the 
rule.  Bishop  v.  Hayioard,  4.  T.  M.  470,  is  a  leading  case 
to  that  effect.  Upon  the  facts  found  in  the  case,  if  the 
defendant  is  liable  at  all,  it  could  only  be  as  an  endorser, 
and  not  as  a  joint  maker,  or  an  original  promisor  in  the 
note.  Seahury  v.  Hnngerford,  2.  Hill  80,  which  was  a  case 
similar  to  the  present,  and  in  which  it  was  so  ruled.  It 
is  also  a  well  settled  principle  of  law,  that  where  a  party 
can  be  charged  as  an  indorser,  he  cannot  be  liable  in  any 
other  character,  either  as  an  original  promisor,  or  as  a 
guarantor  of  the  note ;  for  the  commercial  and  negotiable 
quality  of  the  paper  forbids  it.  Hall  v.  Neivcomb,  3.  Hill 
233,  7.  Hill  416.  It  would  have  been  quite  an  easy  thing 
for  the  plaintiff,  Massey,  to  have  put  the  note  in  such  a 
form  by  endorsing  it  himself  over  the  name  of  Turner, 
the  defendant,  as  to  have  made  the  latter  liable  to  him  as 
a  second  endorser  upon  it ;  and  that  it  was  in  his  power 
to  do  so,  there  can  be  no  doubt.  In  the  case  of  3Ialbonv. 
Southard  cited  on  the  other  side,  the  defendant  had  ad- 
ded to  his  endorsement  the  words,  "not  to  be  responsible 
as  endorser,"  which  were  iuconsistant  with  his  obligation, 
as  endorser,  nullified  his  character  as  such,  and,  of  course, 
he  became  liable  as  an  original  promisor,  and  could  not 
in  such  a  case,  have  been  liable  in  any  other  manner. 
And  the  same  distinction  and  observation  may  be  applied 
to  the  case  of  Irish  r.  Cutter  cited  on  the  other  side.  ]iy 
the  law  merchant  the  signature  of  a  party  on  the  back  of 
a  negotiable  instrument,  or  commercial  paper,  is  an  en- 
dorsement, and  is  nothing  else;  and  by  that  law  it  was 
now  well  settled  what  constituted  an  endorser  on  such 
paper,  and  what  were  his  obligations  as  such  ;  and  it  was 
solely  by  virtue  of  that  law,  that  his  engagement  wus 
saved  from  and  taken  out  of  the  operation  of  the  statute 
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of  frauds.  It  is  likewise  well  established  by  the  same 
law,  as  well  as  by  the  reason  and  nature  of  the  thing  it- 
self, that  when  a  party  can  be  charged  as  an  endorser,  he 
can  not  be  charged  in  any  other  character.  But  a  depar- 
ture from  that  rule  and  principle  of  law,  so  just  and  wise 
in  its  policy,  and  so  well  understood  iu  commercial  circles, 
at  least,  is  liable  to  the  further  and  very  grave  objection 
that  it  renders  necessary  the  admission  of  parol  evidence 
to  explain  the  meaning  of  written  instruments  and  agree- 
ments and  the  intentions  of  the  parties  to  them,  or  to  as- 
certain, as  in  a  case  like  the  present,  all  the  attendant 
circumstances  under  which  the  note  was  given,  the  object 
and  relations  of  the  parties  at  the  time,  all  that  was  said 
and  all  that  was  done  by  and  between  them,  in  order  to 
determine  whether  a  certain  person  writing  his  name  on 
the  back  of  such  a  note,  is  to  be  charged  conditionally 
only  as  an  indoraer  upon  it,  or  absolutely  as  a  maker  of 
it.  This,  as  well  as  other  very  sound  considerations,  has 
constrained  the  Courts  in  the  State  of  New  York  to  ad- 
here to  the  rule  of  which  he  had  been  speaking,  and  to 
decide  the  question  presented  in  the  case  now  before  the 
Court,  when  it  has  arisen  there  in  conformity  with  it,  and 
to  hold  that  the  party  signing  in  such  cases,  was  only  to 
to  be  charged  as  an  endorser  merely,  and  not  as  a  maker 
of  the  note.  'Rlghmanv.  Wheeler,  17  Johns.  S2Q,  IJcan  v. 
Hall,  17  Wend,  214.  There  was,  it  was  true,  some  con- 
flict between  the  decisions  in  that  State  and  in  Massa- 
chusetts upon  the  question ;  but  aside  from  the  superior 
wisdom  and  soundness  which  seemed  to  him,  to  character- 
ize the  rulings  in  the  former  State,  it  appeared  to  liim 
that  our  nearer  proximity  to  that  great  commonwealth 
and  more  general  aiid  closer  commercial  connections  and 
transactions  with  it,  should  incline  us  in  doubtful  cases  at 
least,  to  follow  the  decisions  in  the  former,  rather  than  in 
the  latter  State. 

Whiteli/,  in  reply,  would  simply  say   in  answer  to  the 
argument  on  the  other  side,  that  if  the  parties  in  this 
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case,  had  been  well  informed  as  to  the  proper  and  usual 
method  of  making  and  endorsing  a  promissory  note  to 
accomplish  the  object  which  they  had  in  view,  particular- 
ly as  the  proposition  was  first  made  by  the  defendant  to 
Deakyne  that  the  latter  should  borrow  the  money 
from  Massey,  and  give  him  his  promissory  note  for 
it,  and  that  he  should  endorse  it,  they  would  have 
drawn  it  differently,  and  instead  of  making  it  paya- 
ble to  the  order  of  the  plaintiff,  it  would  have  been  to  the 
order  of  the  defendant  and  by  him  endorsed  to  the  plain- 
tiff, and  which  according  to  the  law  merchant,  would 
have  constituted  him  an  endorser  of  it  simply,  and  render- 
him  of  course,  liable  as  such,  and  in  no  other  manner. 
But  this  was  not  done.  On  the  contrary,  the  defendant 
took  the  note  just  as  it  came  from  the  hands  of  Deakyne, 
wrote  his  own  name  on  the  back  of  it,  delivered  it  to  the 
plaintiff  and  obtained  from  him  the  money  upon  it,  which 
he  applied  to  his  own  use,  according  to  the  understanding 
of  the  parties  at  the  time.  And  this  he  contended  con- 
stituted him  not  an  endorser  of  the  note  in  the  contem- 
plation of  the  law  merchant,  bat  a  general  surety  for 
Deakyne  to  Massey  for  the  payment  of  it  by  the  former 
to  the  latter;  or,  in  other  words  as  it  could  not  make 
him  liable  as  an  endorser  in  that  sense,  he  must  be  liable 
as  a  joint  maker  with  Deakyne  of  the  note  and  as  an  orig- 
inal promisor  upon  it. 

Houston^  J.,  announced  the  opinion  of  the  Court. 

The  material  facts  presented  in  the  case  before  us 
are  as  follows.  The  promissory  note  in  question  was 
drawn  by  Deakyne,  the  formal  and  sole  ostensible  maker 
on  the  face  of  it,  to  the  order  of  Massey  the  plaintilf,  wlio 
has  himself  never  endorsed,  nor  parted  with  it.  After  it 
was  tlius  drawn  and  signed  by  Deakyne,  it  was  handed 
hyhini  to  Turner,  the  defendant,  who  wrote  his  name  on 
the  back  of  it,  took  it  and  delivered  it  to  Massey  and 
received  the  money  on  it  from  him.     It  also  appears  that 
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he  not  only  received  the  money  of  Maseey  on  the  note  for 
which  it  was  given,  but  that  the  loan  was  first  proposed 
by  him  both  to  Deakyne  and  to  Massey,  and  was  cheifly, 
if  not  entirely  negotiated  by  him,  and  that  with  the 
understanding  and  consent  of  Deakyne,  he  was  to  receive 
and  apply  to  his  own  use  the  whole  amount  of  the  loan, 
in  part  payment  of  a  larger  sum  due  to  him  from  Deakyne. 
It  also  further  appears  that  the  note  was  not  even  complete 
on  its  face,  when  the  defendant  wrote  his  name  upon  the 
back  of  it  and  delivered  it  to  the  plaintiff.  As  the  note 
was  drawn  and  signed  by  Deakyne,  and  before  the 
defendant  wrote  his  name  upon  the  back  of  it,  the  latter 
had  no  interest  or  property,  or  right  whatever,  in  or  to 
it  to  be  negotiated  and  transferred  to  any  one  by  an 
endorsement  of  his  name  upon  the  back  of  it,  according 
to  commercial  usage  and  the  law  merchant.  It  was  not 
payable  to  his  order,  nor  was  his  name  any  where  written 
in,  or  upon  it.  About  the  time  the  note  matured,  some- 
thing was  said  to  Deakyne  by  the  plaintiff,  in  regard  to 
paying  or  renewing  it;  but  neither  was  done,  and  there 
was  no  protest,  and  no  notice  of  the  nonpayment  of  it  by 
Deakyne  at  maturity  was  served  upon  the  defendant,  so 
far  as  the  facts  appear  from  the  special  verdict  of  the  jujy 
returned  in  the  court  below.  Deakyne  failed  in  business 
about  a  year  afterward.  The  plaintiff,  the  payee,  is  still 
the  holder  of  the  note,  and  this  action  is  now  brought  by 
him  to  recover  the  amount  of  it  from  the  defendant,  not 
as  an  endorser  of  it  in  the  legal  and  technical  acceptation 
of  that  term,  but  as  substantially  a  joint  or  co-maker  of 
it  with  Deakyne,  under  the  facts  and  circumstances  just 
stated.  And  the  question  which  we  are  called  upon  to 
decide  is,  whether  the  signature  of  Thomas  Turner  made 
by  him  on  the  back  of  the  note,  was  a  mercantile  endorse- 
ment of  it  by  him  according  to  the  legal  effect  and 
meaning  of  that  term,  so  as  to  entitle  him  to  duo  notice 
of  its  presentment  for  payment  to  Deakyne,  the  primary 
maker  of  it,  and  his  failure  to  pay  it  at  maturity  before 
he   could    be    made    liable  for   the    payment  of  it  as  an 
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endorser  of  it;  or,  on  the  other  hand,  whether  he  is  abso- 
lutely bound  to  pay  it  under  the  circumstances,  without 
such  notice,  assubstantiall}' ajoint  maker  and  an  original 
promisor  with  Deakyne  in  the  note.  If  he  was  an 
endorser  of  it  merely,  it  is  admitted  that  his  engagement 
and  liability  upon  it  was  but  conditional  and  collateral 
in  its  character,  and  without  such  notice  he  would  not 
be  bound  to  pay  it. 

The  decisions  upon  the  question  involved  in  similar 
cases  in  the  courts  of  this  country,  have  at  least  of  late 
years,  been  to  some  extent  conflicting;  and  into  such  an 
extreme  nicety  and  refinement  of  distinction  have  some 
of  the  most  recent  cases  particularly  run,  that  if  it  is  not 
altogether  impossible  to  reconcile  them,  it  is  certainly  the 
next  thing  to  an  impossibility  to  extract  or  eliminate 
from  them  any  precise  or  definite  rule  for  our  guidance 
on  this  occasion.  They  certainly  justify  the  concluding 
remark  of  Judge  Story  in  his  work  on  Promissory 
Notes  in  regard  to  tliera,  that  "  whatever  difficulty  may  be 
thought  to  exist  in  some  of  these  cases,  as  to  interpreta- 
tions put  upon  the  contract  of  the  party,  sought  to  be 
charged,  the  Courts  will  be  found  uniformly  to  have 
"dopted  that  which,  in  their  judgment,  expounded  truly 
the  intention  of  all  the  parties  thereto."  Siort/  on  Prom- 
issory Notes,  sec.  480.  In  the  earlier  cases  however,  there 
seems  to  be  no  discrepancy,  or  conflict  in  the  decisions 
in  the  several  States  upon  the  question  ;  for  they  all,  with 
uniform  tenor,  hold,  so  far  as  we  are  informed,  in  a  case 
like  'the  prpisent,  of  a  negotiable  promissory  note,  but 
not  negotiated  and  endorsed  in  blank,  as  this  was,  that 
where  the  endorsement  was  by  a  stranger,  that  is  to  say, 
where  the  endorsement  was  by  one  who  had  no  interest 
in,  or  connection  with  the  note  apparent  upon  the 
face  of  it,  and  the  endorsement  was  made  at,  or  about 
the  tim"  when  the  note  was  given,  by  such  a  person  who 
was  privy  to,  or  had  any  interest,  or  participation  in  the 
consideration  for  which  it  was  given,  he  may  be  considered 
and  treated  as  an  original  promisor,  or  joint  maker  of 
12 
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it,  and  is  primarily  and  absolutely  liable  as  such,  for  the 
payment  of  it.  The  endorsement  in  such  a  case  not 
being  considered  to  be  a  strict  and  literal  endorsement, 
in  the  proper  legal  sense  of  that  terra.  The  following 
authorities  will  be  found  to  warrant  this  conclusion.  Story 
on  Prom.  Notes,  sec.  47'!.  Tenney  -u.  Prince,  4  Pick.  385. 
Baker  v.  Briggs,  8  Pirk.  122.  Bryant  v.  Eastman,  7  Cush. 
111.  Samson  r.  Thornton,  3  Mete.  275.  Union  Bank  v.  Willis, 
8  3f(t^..  504.  Austin  r.  Boyd,  24  Pick.  64.  Adams  v.  Hardy, 
32  Maine  Bep.  SS9,  Flint  v.  Dsiy,9  Vermont  Rep.  345. 
Naskv.  Skinner,  12  Vermont  Rep.  219.  Sylvester  v.  Downer, 
20  Vermont  Rep.  355.  Martin  r.  Boyd,  11  New  Ilamp.  Rep. 
385.  Leonar'/v.  Wilkes,  36  Maine  Rep.  265.  Moies  v.  Bird, 
11  M'iss.  Rep.  4S6.  Hawks  v.  Phillips,'!  Gray's  Rep.  Herrick 
r.  Qirnian,  12  Johns,  159.  Nelson  v.  Dubois,  13  Johns,  175. 
Campbell  i\  Butler,  14  Johns  349.  And  the  principle  of 
these  authorities  is  still  recognized  and  ruled  in  cases 
like  the  present  in  all  the  States  from  which  they  have 
been  cited,  except  alone,  we  believe,  in  the  State  of  New 
York,  in  which  the  later  have  materially  modified,  if  they 
have  not  entirely  overruled,  their  former  decisions  on  the 
question.  But  the  cases  which  we  have  just  cited,  have 
further  ruled  that  if  a  person  puts  his  name  in  blank  upon 
the  back  of  a  negotiable  promissory  note  payable  to  the 
order  of  another  person,  at  the  time  when  it  is  made,  for 
the  purpose  of  giving  it  credit  and  currency,  he  may  be 
treated  as  an  original  promisor,  or  joint  maker  of  the 
note,  and  will  be  bound  absolutely  for  the  payment  of 
it ;  which  in  the  absence  of  proof  to  the  contrary,  will  be 
presumed,  and  so  conclusive  is  such  presumption,  that 
it  cannot  be  rebutted  or  controlled  by  parol  evidence  that 
the  undertaking  and  intention  of  the  parties  was  that  he 
was  to  be  a  surety,  or  guarantor  only,  and  not  a  joint 
maker  of  it.  In  the  case  of  the  Essex  Company  v.  the 
Executors  of  Beynor  et  al.  decided  in  the  State  of  Miissa- 
chusetts  as  late  as  the  year  1858,  it  was  held  that  where 
a  person,  not  the  payee,  endorses  a  note  before  its  delivery 
to  the  payee,  he  thereby  becomes  liable    as    an    original 
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promissor;  and  that  it  is  a  conclusive  presumption  of  law 
that  a  person  endorsing  a  note  under  such  circumstances, 
intends  to  become  liable  as  a  joint  promisor,  or  maker, 
and  therefore  parol  evidence  is  not  competent  to  vary 
that  liability  and  to  show  that  the  real  agreement  was 
that  he  was  to  be  liable  only  as  an  endorser.  Story  on 
Promissory  Notes^  Sec.  476,  n.  1.  And  the  principle  has 
been  extended  so  far  as  to  hold  that  if  such  an  endorse- 
ment is  made  even  a  considerable  time  after  the  note  was 
made  and  delivered  to  the  payee,  but  in  pursuance  of  an 
agreement  entered  into  at  the  time  of  making  the  note, 
or  where  the  party  so  endorsing  was  privy  to,  or  had  any 
interest,  or  participation  in  the  consideration  for  which 
it  was  given,  he  is  still  to  be  considered  as  an  original 
promisor,  and  is  absolutely  bound  for  the  payment  of  it. 
But  in  the  case  now  before  the  Court  it  appears  that 
the  promissory  note  in  question  was  endorsed  in  blank 
by  the  defendant,  by  simply  writing  his  name  on  the 
back  of  it,  and  before  it  was  fully  made  and  delivered  to 
Massey,  the  payee,  that  it  was  made  at  his  own  instance 
and  suggestion  and  for  his  own  special  convenience  and 
accommodation,  that  he  took  it  and  delivered  it  himself 
to  the  payee,  the  plaintiff,  and  thereupon  received  of  him 
and  immediately  applied  to  his  own  use  the  whole  amount 
of  the  $250  for  which  it  was  given.  It  is  therefore  it 
seems  to  us  under  all  the  facts  and  circumstances  stated, 
a  peculiarly  strong  case  for  holding  him  absolutely  and 
unconditionally  bound  for  the  payment  of  it  to  the 
plaintiff,  as  an  original  promisor,  or  joint  maker  of  the 
note,  if  we  are  to  be  guided  and  governed  in  the  decision 
of  it  by  the  principle  recognized  and  ruled  in  the 
numerous  cases  to  which  we  have  before  referred,  as  well 
as  in  several  others  which  might  be  cited,  if  we  deemed 
it  necessary,  in  support  of  it.  But  we  do  not  deem  thai 
necessary.  For  we  not  only  approve  the  principle  ruled 
and  established  in  those  cases,  but  we  think  it  safer  to 
rely  upon  them  than  to  attempt  to  follow  and  conform  to 
the  later  New  York  cases,  with  tlie  extremely  nice  and 
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subtle  and  almost  imperceptible  distinctions  into  which 
some  of  them  have  run  in  cases  of  this  nature.  But  the 
rule  there,  as  now  established,  it  must  be  admitted,  is 
just  the  reverse  of  the  rule  as  we  have  stated  it  on  the 
authority  of  the  cases  cited  from  other  States.  For  the 
recent  cases  in  that  State  have  ruled  that  an  endorsement 
in  blank  on  the  back  of  a  negotiable  note  payable  to  the 
order  of  one  person,  by  another  at  the  time  of  making 
it  and  before  the  delivery  of  it  to  the  payee,  notwith- 
standing such  endorser  may  be  privy  to,  or  interested  in 
the  consideration  for  which  the  note  is  given,  is  to  be 
treated  as  a  regular  commercial  endorsement,  and  in  the 
absence  of  any  special  agreement,  or  proof  of  an  intention 
to  the  contrary,  it  is  to  be  legally  presumed  or  inferred 
from  the  fact  of  his  so  endorsing  his  name  in  blank  on 
the  back  of  the  note,  that  he  intended  to  render  himself 
liable  collaterally  and  conditionally  only,  as  a  commercial 
endorser  n)erely  of  the  paper,  and  that  he  is  consequently 
entitled  to  due  notice  of  its  presentment  to  the  maker 
and  of  the  non-payment  of  it  by  him,  and  without  that 
he  is  not  bound  to  pay  it.  In  some  of  the  cases  cited, 
however,  such  as  Dean  i\  Hall,  17  Wend.  214,  and  Sea- 
bury  i\  Hamjerford,  2  Hill  80,  the  notes  in  question  were 
made  payable  to  bearer,  in  which  perhaps,  there  would 
be  less  difficulty  in  recognizing  the  soundness  of  the 
ruling  ;  because  in  such  a  case,  it  might  well  be  presumed 
that  the  note  was  passed  to  the  endorser  for  a  considera- 
tion and  was  by  him  afterwards  endorsed  and  delivered 
to  the  holder,  the  plaintiff,  in  which  case  he  would  be 
prima  facie  a  commercial  endorser  of  it  merely;  and  it 
would  be  the  same  in  such  a  case,  even  if  he  gave  no 
consideration  for  it  when  lie  received  it,  but  he  endorsed 
it  for  the  purpose  merely  of  giving  it  additional  credit. 
The  cases,  however,  before  alluded  to,  go  beyond  this, 
even  to  the  extent,  that  when  such  an  endorsement  is 
made  by  another  person,  a  friend  of  the  sole  ostensible 
maker,  before  delivery  of  the  note  to  tlie  payee,  and  for 
the  benefit  and  accommodation  of  such  third  party,  he  is 
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to  be  considered  and  treated  as  a  commercial  endorser 
simply ;  and  the  decision  in  the  case  of  Hill  v.  Newcomb^ 
3  Hill  233,  has  distinctly  overruled  the  decisions  in  the 
earlier  cases  in  that  State  on  the  question.  But  as  we 
have  before  remarked,  we  are  not  aware  that  the  decisions 
have  gone  to  that  extent  in  any  other  State. 

The  case  of  Bishop  v.  Hayward,  4  T.  R.  470,  has  some- 
times been  referred  to,  as  favoring  that  view  of  the  ques- 
tion, and  was  cited  in  the  present  case  by  the  counsel  for 
the  defendant,  to  show  that  it  was  in  the  power  of  Massey 
the  plaintiff  and  payee  in  the  note,  to  have  put  it  in  such  a 
state  by  endorsing  his  own  name  upon  it  above  that  of  the 
defendant's,  as  to  have  rendered  the  latter  liable  to  him  as 
a  second  endorser  upon  it,  although  as  a  general  rule,  or 
pnnciple,  a  prior  endorser  of  a  promissory  note  is  not 
liable  to  any  subsequent  endorser  of  it.  But  the  remark 
of  Lord  Kenyon  C.  J.  in  that  case  which  has  been  relied 
upon  in  support  of  this  idea,  was  at  best,  but  an  obiter 
dictum ;  and  yet,  when  properly  apprehended,  his  words 
will  not  warrant  any  such  interpretation  of  them.  In  that 
case  the  note  was  made  by  one  Collins  payable  to  the 
plaintiff,  or  order,  by  whom  it  was  endorsed  to  the  defen- 
dant and  by  the  latter  afterward  endorsed  back  again  to 
the  plaintiff.  It  therefore  presented  the  novel  spectacle 
of  a  first  endorser  suing  a  second  endorser  on  a  promis- 
sory note,  which  the  Court  held  could  not  be  done.  In 
delivering  the  opinion.  Lord  Kenyon,  however,  admitted 
"that  a  case  might  occur  in  which  the  plaintiff  might 
have  stated  that  he  was  substantially  entitled  to  recover 
on  this  note,  e.  <j.  that  his  own  name  was  originally  used 
for  form  only,  and  that  it  was  understood  by  all  the  par- 
ties to  the  instrument,  that  the  note  though  nominally 
made  payable  to  the  plaintiff,  was  substantially  to  be  paid 
to  the  defendant."  If  such  had  been  the  case  presented 
to  tlie  Court,  it  would  in  etiect  have  converted  the  defend- 
ant, the  first  endorser  upon  it,  into  the  substantial  payee 
of  the  note,  and  that  in  eftbct  also  would  have  made  his 
endorsement  substantially  a  commercial  endorsement  in 
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the  strictest  sense  of  the  term,  and  substantially  accord- 
ing to  the  hypothesis,  as  the  first  and  only  endorsement 
upon  it,  the  preceding  endorsement  by  the  plaintiff  upon 
it,  for  the  sake  of  example  and  illustration  being  assumed 
to  be  for  form  only,  and  in  that  light,  a  mere  nullity,  for 
the  purpose  of  maintaining  the  action  and  the  right  of  the 
plaintiff  to  recover  in  it.  Viewed  in  this  aspect  as  a  hypo- 
thetical case  merely,  we  conceive  that  it  is  against,  and 
not  in  favor  of  the  principle  for  which  it  was  cited. 

But  there  is  nothing  in  the  present  case  to  warrant  the 
hypothesis,  or  assumption  on  which  the  dictum  and  ad- 
mission of  his  Lordship  in  that  case  proceeded.  Here 
the  payee  in  the  contemplation  of  all  the  parties  concern- 
ed, was  the  real  and  substantial,  and  not  a  mere  formal  or 
fictitious  payee  in  the  note,  who  never  endorsed  it  and 
has  never  parted  with  it,  and  there  never  was  anything 
written  over  the  name  of  the  defendant  on  the  back  of  it 
by  the  plaintiff,  by  leave  of  the  Court  below,  or  otherwise. 
On  the  contrary,  it  comes  before  us  on  the  special  verdict 
found  by  the  jury  and  the  question  of  law  thereupon  re- 
served aud  sent  up  from  the  Court  below,  just  as  it  was 
on  the  day  it  was  made  by  Deakyne,  was  signed  on  the 
back  of  it  bv  the  defendant  and  was  delivered  by  him  to 
the  plaintiff;  and  the  only  question  for  us  to  consider  and 
determine  is,  whether,  under  the  facts  and  circumstances 
stated  in  the  case,  the  defendant  is  absolutely  liable  upon 
it  as  an  original  promisor,  or  joint  maker  of  the  note,  or 
is  only  collaterally  and  conditionally  liable  upon  it  as 
an  endorser  of  it  merely.  For  the  reasons  already  stated 
at  so  much  length,  we  do  not  think  the  signature  of  the 
defendant  in  this  case  on  the  back  of  the  note  in  question, 
can  be  properly  considered  and  treated  as  a  commercial 
endorsement  of  it  according  to  the  legal  import  and  techni- 
cal signification  of  that  term;  but  that  he  is  absolutely 
liable  upon  it  in  the  present  action  at  the  suit  of  the  plain- 
tiff, as  an  original  promisor  in  it  and  joint  maker  of  it, 
and  that  the  plaintiff  below  therefore  ought  to  recover. 
And  this  will  accordingly  be  certified  as  our  opinion  in 
the  case  to  the  Court  below. 
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Henry  K.  Hayes  Administrator  cum  testamento  annexo  of 
John  Hayes  deceased,  complainant  below,  appellant,  v. 
John  Hayes  defendant  below,  respo.ident. 

If  an  administrator  cum  tesiameto  annexo  has  obtained  a  decree  in  Chancery 
against  a  legatee  of  the  testator,  for  the  execution  of  a  new  judgment 
bond  given  by  the  former  to  the  latter  payable  several  years  hence, 
but  v?hich  cannot  be  found  after  his  death,  it  will  not  be  a  sufficient 
ground  for  etijoining  an  action  on  his  administration  bond  against  him 
by  the  legatee  for  his  legacy  as  soon  as  it  is  due,  notwithstanding  the 
latter  has  failed  to  comply  with  the  decree,  and  has  removed  from  the 
State  with  his  efiFeets,   pending  the  suit,  to  avoia  the  performance  of  it. 

Appeal    from    the   Court  of   Chancery,    New    Castle 
County. 

John  Hayes  Jr.,  the  respondent,  purchased  of  his  father 
John  Haj'es,  the  decedent,  fifty  acres  of  land,  and  gave 
him  his  judgment  bond  for  fifteen  hundred  dollars  on  the 
24th  day  of  April  1854,  payable  in  ten  years  from  date 
with  interest.  Soon  after,  John  Hayes,  the  father,  died, 
and  the  judgment  bond  being  missing,  the  complainant 
as  his  administrator  had  filed  a  bill  in  the  court  below 
against  the  respondent  for  a  discovery,  and  obtaii  ed  at 
the  February  Term  of  the  Court,  a  decree  against  him 
forthe  execution  of  a  new  judgment  bond  for  the  amount 
of  the  former,  and  payable  after  the  expiration  of  the 
term  originally  limited  in  it.  But  pending  these  proceed- 
ings and  shortly  before  this  decree  was  entered,  the 
respondent  disposed  of  all  his  property  and  removed 
from  the  State,  and  which  had  not  yet  been  complied 
with  by  him.  John  Hayes  the  deceased,  by  his  will  had 
given  the  residue  of  his  estate,  to  be  equally  divided 
among  his  ten  children,  of  whom  -fohn  Hayes  t!ie 
respondent  was  one,  and  on  closing  the  administration  of 
tne  former,  there  was  due  the  latter  out  of  this  residue 
the  sum  of  five  hundred  and  sevetity  dollars.  At  the 
November  Term  1.8o7  of  the  Superior  Court  for  New  Castle 
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County,  the  respondent  instituted  an  action  of  debt  on 
the  bond  of  the  comphiinant  as  the  administrator  of  his 
father  to  recover  his  share  of  the  residue,  and  pending 
this  suit  the  present  bill  was  filed  for  an  injunction  to 
enjoin  the  action  on  the  bond,  until  the  respondent  had 
complied  with  and  performed  the  decree  of  the  Chancellor 
in  the  foregoing  suit  in  equity.  To  this  bill,  the  respond- 
ent demurred,  and  on  the  hearing,  the  Chancellor 
sustained  the  demurrer,  dissolved  the  injunction  and 
dismissed  the  bill  of  the  complainant ;  and  from  this 
decree  the  appeal  was  taken. 

Rodney,  for  the  complainant,  argued  that  it  was  against 
equity  and  good  conscience  to  suffer  the  respondent  now 
to  come  into  the  courts  of  this  State,  to  enforce  this  claim 
of  his  against  the  estate  of  his  father,  whilst  this  decree 
in  the  court  of  Chancery  remained  wholly  unperformed 
by  him,  and  he  continued  out  of  the  State  for  the  purpose 
of  avoiding  a  compliance  with  it.  1  Vern.  480.  Drury 
on  Injunction  335.  Stead  v.  Clay,  4  Rass.  530.  A  party 
who  is  in  contempt  in  a  court  of  equity,  is  within  its 
jurisdiction,  so  far  as  his  rights  in  litigation  are  concerned, 
at  least,  and  may  be  restrained  from  proceeding  in 
another  court  to  enforce  a  claim  which  he  may  have 
against  the  adverse  party  in  the  court  of  equity.  2  Com. 
buj.  Chan,  fnjanc.  Letter  D.  8.  p.  233.  Hill  v.  Turner  1  Atk. 
515.  A  legatee  who  is  indebted  to  the  testator,  cannot 
claim  his  legacy,  or  sue  for  it,  without  subjecting  it  to 
the  right  of  stoppage,  until  the  debt  is  paid  .  Jeff.  v. 
Woods  et  al.  2  Pr.  Wms.  128.  The  Chancellor's  decree 
was  based  chiefly  on  the  ground,  that  the  debt  on  whicn 
the  complainant  insisted  was  not  at  present  a  proper 
matter  ot'set  ofl',  as  it  was  not  yet  due,  and  would  not  be  lor 
several  years  to  come,  and  it  was  therefoi'e  no  defence  to 
the  action  on  the  bond  for  the  distributive  share  of  the 
respondent.  But  he  overlooked  the  fact  that  the  costs 
in  the  suit  in  Chancery  was  a  debt  then  presently  due, 
which,  together  with  the  annual  interest    then  in  arrear 


HAYES  ADMINISTRATOR  v.  HAYES.  97 


on  the  judgment  bond  of  the  respondent,    would  equal 
the  amount  of  his  distributive  share   under  the  will. 

D.  M.  Bates  for  the  respondent:  The  object  of  this  bill 
was  to  restrain  the  respondent  from  recovering  in  the 
Superior  Court,  the  amount  of  a  legacy  admitted  to  be  due 
and  payable,  on  the  ground  that  he  was  indebted  to  the 
testator  in  a  larger  sum,  but  which  was  not  yet  due  and 
payable,  and  will  not  be,  until  the  year  1864.  The  decree 
of  the  Chancellor  in  the  suit  in  equity,  was  simply  for 
the  execution  of  a  judgment  bond,  for  the  real  debt 
payable  in  ten  years  with  interest  from  1854.  The  ques- 
tion therefore  was,  could  a  debt  not  due,  be  set  off  against 
a  demand  for  a  legacy  admitted  now  to  be  due.  Both  of 
these  were  legal  demands.  It  was  not  therefore,  the  case 
of  an  equitable  set-off  which  the  defendant  at  law  was 
obliged  to  go  into  equity  to  enforce.  The  law  on  this 
subject  was  our  statute  of  set-off,  and  it  was  as  much  the 
law  of  the  Court  of  Chancery,  as  the  Courts  of  common 
law  ;  and  to  allow  the  complainant  to  evade  this  rule  of 
law  by  availing  himself  of  such  a  demand  not  yet  due,  by 
way  of  set-off,  would  violate  and  neutralize  the  statute 
and  abrogate  its  provisions  so  far,  at  least,  as  this  case 
was  concerned.  It  would  also  be  contrary  to  the  express 
letter  of  the  bond,  and  in  contravention  of  the  design  of 
the  testator,  as  its  effect  would  be  to  abridge  the  time  of 
payment  of  the  bond,  contrary  to  the  terms  and  credit  of 
it,  and  would  likewise  violate  the  will  of  the  testator  who, 
with  full  knowledo-e  that  this  bond  would  not  be  due  un- 
till  1864,  saw  proper  to  bequeath  this  legacy  to  him,  pay- 
able in  one  year  from  his  death,  as  he  knew  it  would  be, 
without  adding  a  word  with  regard  to  the  payment  of 
the  bond.  Neither  was  it  against  equity  and  good  con- 
science, nor  any  precept  of  law  or  morality,  to  claim  a 
legacy  presently  due  the  respondent,  because  he  owed  the 
estate  a  bond  payable  in  juturo. 

And  now,  as  to  the  other  ground  relied  on  by  the  counsel 
for  the  complainant,  that  the  respondent  should  be  re- 
13 
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strained  from  maintaining  his  suit  at  law,  until  he  had 
complied  with  thedecireein  Chancery  for  the  execution  of 
a  new  bond.  But  for  wliat  purpose  was  this  extraordinary 
power  invoked  in  that  Court?  If  such  a  bond  when  exe- 
cuted in  accordance  with  the  decree,  would  avail  the  com- 
plainant anything,  as  the  defendant  in  the  action  at  law, 
there  might  be  some  reason  for  it,  and  the  Court  of  Chan- 
cery might  have  the  power  to  do  what  is  asked  of  it ;  for 
that  Court  has  the  power  when  it  becomes  necessary,  to 
aid  a  party  in  availing  himself  of  an  equitable  set-ofi", 
when  without  its  assistance,  he  cannot  avail  himself  of  it 
in  a  suit  at  law.  But  that  was  not  the  case  here  ;  and  he 
emphatically  denied  that  the  "Court  had  any  power  to  do 
what  was  asked  in  this  case,  on  the  ground  that  the  re- 
spondent was  in  contempt  in  that  Court.  Its  only  power 
in  such  case,  was  its  general  power  for  enforcing  its  de- 
crees, by  attachment,  sequestration  &c.,  &c.  As  to  the 
cost  in  the  suit  in  Chancery,  the  Chancellor  remarked 
that  it  was  unnecessary  for  him  to  do  what  had  been  asked 
of  him  in  this  case  for  that  reason  ;  because,  by  paying 
off  these  costs,  the  complainant  could  plead  them  as  a  set- 
off to  the  action  on  the  administration  bond  against  him. 

Rodney,  in  reply  :  The  respondent  had  wholly  refused 
to  comply  with  the  decree  of  the  Chancellor  for  the  re- 
execution  of  the  bond  ;  had  parted  with  all  his  interest  and 
property  in  this  State,  except  this  legacy,  which  he  is  in 
the  meanwhile  seeking  to  recover  through  the  interposi- 
tion of  the  Courts  of  justice  in  this  State,  with  the  inten- 
tion of  renioving  it,  as  soon  as  it  can  be  collected,  be- 
yond their  jurisdiction  ;  has  himself  removed  from  the 
State  and  abjured  his  obligation  to  obey  its  judicial  man- 
dates, and  avoids,  and  will  hereafter  forever  avoid,  coming 
into  it  again.  Is  the  ('ourt  of  Chancery  under  these  cir- 
cumstances bound  to  permit  this?  And  if  not,  will  it 
[)errait  it  ?  As  to  the  matter  of  set-off  in  the  suit  at  law, 
the  Chancellor  and  the  counsel  on  the  other  side  have 
both  erred  ;   because    in  this  case  they  are    not    mutual 
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demands.  The  action  now  pending  in  the  Superior  Court 
is  on  the  administration  bond  against  Henry  K.  Hayes  and 
his  sureties,  and  of  course,  is  against  him  individually 
and  personally,  and  not  in  his  representative  character, 
whilst  the  demand  on  the  judgment  bond  and  under  the 
decree  in  the  Court  of  Chancery,  is  due  him  in  his 
representative  capacity,  solely. 

The  Court  affirmed  the  decree  of  the  Chancellor  and 
dismissed  the  appeal  on  the  ground  that  the  distributive 
share  of  the  respondent  was  due  and  payable,  whilst  the 
amount  of  the  judgment  bond  from  him  to  the  testator, 
would  not  be  due  and  payable  tor  several  years  yet ;  and 
if  the  decree  had  been  duly  executed  by  him,  it  wr>uld 
have  been  no  defence  to  the  action  for  the  legacy,  because 
it  would  not  have  then  been  payable. 


The  State  of  Delaware  v.  The  President,  Directors  and 
Company  of  the  Bank  of  Smyrna. 

It  is  no  longer  an  open  question,  but  well  settled  that  the  legislature 
can  bind  the  State  by  contract  with  a  corporation  chartered  by  it,  not  to 
tax  for  a  given  time,  the  franchise,  or  property  of  such  cor,ioration 
further  than  is  agreed  on  in  the  charter.  Such  a  charter  is  a  contract 
between  the  State  and  the  corporators,  which  is  protected  by  the  consti- 
tution of  the  United  States,  and  is  inviolable  ;  and  an  agreement  to  limit, 
or  restrain  the  power  of  the  State  to  impose  further  taxes  on  the  franchi.se 
of  a  corporation  during  the  continuance  of  its  charter,  may  enter  into 
such  a  contract  and  have  binding  force. 

Such  a  contract  for  exemption  from  taxation,  however,  will  not  be  implied  ; 
though  it  will  be  enforced  when  clearly  expressed. 

The  property  of  banking  corporations  is,  the  franchise,  or  right  to  do 
banking  business  within  the  limits  of  their  charter  ;  their  capital  invested 
in  such  business,  their  surplus  earnings  set  apart  undivided,  and  such 
other  property,  real  and  personal,  as  they  may  be  authorized  to  have. 
All  of  which  is  liable  to  taxation  like  the  property  of  individuals,  unless 
it  is  otherwise  agreed  upon  in  their  charter. 

The  bonus  to  the  State  is  the  price  paid  for  the  franchise,  or  power  to  do 
banking  business.  Whether  measured  by  tax  on  capital  stock,  or  by  a 
specific  sum  stipulated,  it  is  the  price  paid  for  doing  business  as  a  bank  ; 
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and  unless  otherwise  stipulated  and  agreed  upon,  it  does  not  exempt 
other  property,  such  as  the  surplus  accumulation  of  earnings  derived 
from  that  business  while  in  its  hands  undivided  from  taxation,  no  more 
than  it  exempts  from  taxation  the  dividends  in  the  hands  of  the  stock 
holders,  or  the  banking  house,  or  any  other  real  property  held  by  it. 

By  the  original  act  of  incorporation  of  the  bank  of  Smyrna,  the  legislature 
provided  that  as  a  condition  of  passing  the  act,  the  company  should  pay 
the  State  semi  annually  at  the  rate  of  one  half  of  one  per  centum  per 
annum,  on  the  stock  actually  paid  in,  during  the  continuance  of  the 
charter  ;  but  before  the  bank  was  organized  and  went  into  operation 
under  the  act,  the  section  containing  this  provision  was  repealed  by  a 
supplement  at  the  ensuing  session  of  the  legislature  which  enacted  "  that 
in  lieu  of  other  taxes,  "  the  bank  should  pay  a  tax  semi-annually  at 
the  rate  of  one  fourth  of  one  per  cent  on  the  whole  of  the  capital  stock 
actually  paid  in,  during  the  continuance  of  the  charter  ;  and  by  a  still 
latter  act,  a  tax  of  one  fourth  of  one  per  cent  was  imposed  on  seventy 
'ive  per  cent,  of  the  surplus  or  contingent  fund  of  the  banks  of  the  State 
generally.  Held  that  the  words  "  in  lieu  of  other  taxes  "  contained  in 
the  supplement  to  the  charter,  did  not  exempt  the  bank  from  the  pay- 
ment of  the  last  mentioned  tax  imposed  or  its  surplus,  or  contingent 
fund  by  the  general  act  of  the  legislature  ;  nor  would  it  warrant  the 
inference  that  the  State  thereby  agreed  not  to  impose  any  tax  thereafter, 
on  this,  or  any  other  property  of  the  bank.  The  general  act  imposing 
the  tax  on  the  surplus  or  contingent  fund  of  the  banks  of  the  State,  so 
far  as  it  related  to  the  bank  in  question,  was  therefore  constitutional, 
and  the  bank  was  bound  to  nay  it. 

When  exemption  from  taxation  exists,  it  lasts  only  during  the  continuance 
of  the  charter,  and  unless  expressed  when  the  charter  is  renewed  and 
extended,  the  power  to  tax  will  revive. 

Tuis  was  an  amicable  action  in  the  Court  of  Errors  and 
Appeals  authorized  by  a  resolution  of  the  Legislature 
"  in  relation  to  the  Bank  of  Smyrna,"  adopted  February 
25,  1857,  to  adjudicate  the  question  of  the  constitutional 
validity  of  an  act  of  the  Leu:itlature  entitled  "  An  Act 
to  tax  the  sur[)lus,  or  contingent  fund  of  the  Banks  of 
the  State  of  Delaware,  "  passed  February  24,  1855,  so  far 
as  it  concerne(;  the  Bank  of  Smyrna,  on  the  following 
facts  stated. 

The  defendants  are  a  corporation  originally  created  by 
an  act  of  the  General  Assembly  of  this  State,  entitled 
"  An  Act  to  establish  a  Bank  and  to  incorporate  a  Com- 
pany under  the  name  of  the  Bank  of  Smyrna,"  passed 
at  Dover,  February  5th,  1821 ;  in  and  by    which    Act,  in 
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the  20th  Section  thereof,  it  was  provided  in  the  words 
following,  viz  : 

"  Aiid  be  it  farther  enacted^  That  as  a  condition  of  the 
"  passing  of  this  Act,  the  President,  Directors  and  Com- 
*' pany  of  the  Bank  of  Smyrna  shall,  semi-annually,  pay 
"  to  the  Treasurer  of  the  State,  for  the  use  of  the  State, 
"at  the  rate  of  one-half  of  one  per  centum  per  annum 
"  on  the  stock  actually  paid  in  for  and  during  the  contin- 
"  uance  of  the  present  charter."  And  by  the  23d  Section 
of  said  Act,  it  was  provided  as  follows,  viz  :  "  That  it  is 
*'  upon  the  condition  contained  in  the  20th  Section,  and 
"  upon  the  other  conditions  in  this  Act  mentioned,  that 
"this  charter  of  incorporation  is  granted,  and  in  case  the 
"  same  and  every  part  thereof  should  not  be  complied 
"  with  by  the  President,  Directors  and  Company  of  the 
"  said  Bank,  according  to  the  true  intent  and  meaning 
"  thereof,  then  the  authority  hereby  given  shall  cease  and 
"  be  of  no  effect." 

By  a  subsequent  Act  of  the  General  Assembly,  entitled 
"  A  supplement  to  the  Act  entitled  An  Act  to  establish 
a  Bank  and  incorporate  a  Company  under  the  name  of 
the  Bank  of  Smyrna,"  passed  at  Dover,  February  7th, 
1822,  the  aforesaid  corporation  was  continued  until  the 
Ist  day  of  September,  A.  D.  1843 ;  and  by  the  same 
Supplementary  Act,  in  the  6th  Section  thereof,  it  was 
provided  in  the  words  following,  to  wit  : 

"  That  the  20th  Section  of  the  Act  to  which  this  is  a 
"  Supplement,  and  so  much  of  the  23d  Section  as  relates 
"  thereto  be  and  the  same  hereby  are  repealed,  and  that 
"  in  lieu  of  other  taxes  the  said  President,  Directors  and 
"  Company  of  the  Bank  of  Smyrna  sliall  pay  the  Treas- 
"  urer  of  this  State  for  the  use  of  the  State,  a  tax  semi. 
"  annually  at  the  rate  of  one-fourtli  of  one  per  centum 
"  on  the  whole  capital  stock  of  the  said  Bank  actually 
"  paid  in,  for  and  during  the  continuance  of  the  said 
"  Bank  from  and  after  the  first  day  of  September  next. 
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By  two  Acta  of  th^  General  Assembly  passed  in  the 
year  1837,  on  the  17th  and  21st  days  of  February,  the 
former  entitled,'-  A  Farther  additional  Supplement  to 
the  Act  entitled  An  Act  to  establish  a  Bank  and  incor- 
porate a  Company  under  the  name  of  the  Bank  of  Smyr- 
na; "  and  the  latter  entitled  "  An  Act  Supplementary  to 
the  charters  of  certain  Banks  therein  mentioned,"  the 
original  Act  of  incorporation  and  the  Supplement  thereto 
of  7th  February,  1822,  were  extended  until  the  16th  day 
of  February,  A.  D.  1857,  and  it  was  provided  that  "  the 
corporation  and  body  politic  created,  established,  or  con- 
tinued by  the  said  recited  Acts,  or  any  of  them,  with  all 
the  rights,  powers,  privileges,  franchises  and  immunities 
which  were  then  vested  in  the  said  corporation  by  any 
law  of  this  State  should  be  thereby  continued,  extended, 
and  held  in  full  force  and  operation  until  the  said  l(Jth 
day  of  February,  A.  D.  1857." 

By  an  Act  of  tne  General  Assembly,  entitled  "  An 
Act  fur  the  renewal  of  the  charter  of  the  Bank  of  Smyr- 
na," passed  at  Dover,  February  13th,  1855,  the  aforesaid 
corporation  was  renewed  and  continued  for  and  unto  the 
end  and  term  of  twenty  years  from  the  day  of  passing 
said  last  mentioned  Act  inclusive;  and  the  capacity  of 
the  said  corporation  and  body  politic,  and  all  the  powers, 
privileges  and  franchises  belonging  to,  or  vested  in  the 
same  by  any  Act  of  the  General  Assembly  of  this  State 
were,  by  the  said  Act,  re-enacted  and  extended  for  the 
said  term  ;  and  by  tlie  same  Act  it  was  provided  that  the 
tax  to  be  thereafter  paid  by  the  said  Bank  should  be  one- 
half  instead  of  one-quarter  of  one  per  cent,  per  annum  ; 
provided^  that  no  tax  should  be  required  on  any  stock  held 
for  the  benefit  of  the  school  fund. 

By  an  Act  of  the  General  Assembly  entitled,  "  An  Act 
to  tax  the  surplus,  or  contingent  fund  of  the  Banks  in 
the  State  of  Delaware,"  passed  at  Dover,  February  •24th 
1855,  it  was    provided    in    the  words    following,  to  wit: 
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"  That  each  of  the  Banks  that  now  are,  or  may  hereafter 
"  be  chartered  in  this  State  shall  pay  to  the  State  Treas- 
"  urer  semi-annually  hereafter  on  the  first  day  of  July 
"  and  January  a  tax  of  one  fourth  of  one  per  centum  per 
"  annum  upon  all  and  every  portion  of  the  surplus,  or 
"  contingent  fund  of  the  said  Banks  exceeding  twenty- 
"  five  per  cent,  of  the  said  surplus,  or  contingent  fund." 

The  President,  Directors  and  Company  of  the  Bank  of 
Smyrna  were  duly  organized  as  a  Banking  Institution 
under  and  pursuant  to  the  original  Act  of  Incorporation 
and  the  Supplement  thereto  of  7th  February,  A.  D.  1822, 
and  subsequently  to  the  passage  of  said  Supplement ; 
and  the  said  corporation  has  continued  until  the  present 
time  as  an  organized  Banking  Institution  and  transacting 
business  as  such,  under  and  in  pursuance  of  the  said 
original  Act  of  Incorporation  and  the  said  Supplement 
thereto,  and  the  several  acts  renewing  and  extending  the 
same  above  set  forth.  That  the  said  corporation  has 
hitherto  fully  paid  to  the  State  the  tax  imposed  upon  it 
in  respect  to  its  capital  stock  by  the  acts  above  recited  as 
the  same  became  due  and  payable. 

All  the  several  acts  of  the  General  Assembly  above 
referred  to  and  in  part  recited,  as  well  as  any  and  all 
other  acts  of  the  General  Assembly  the  provisions  of 
which  may  touch,  or  concern  the  said  corporation,  or  its 
rights,  privileges,  immunities,  franchises,  or  liabilities, 
are  hereby  expressly  made  a  part  ot"  this  case  stated,  and 
submitted  to  the  consideration  of  the  Court  in  formiui^ 
their  opinion  upon  the  question  hereinafter  presented  for 
its  judgment. 

Since  the  [)assagc  of  the  Act  of  February  24th,  18ofj, 
for  taxing  the  sur[)lns  or  contingent  Fund  of  the  Banks 
of  this  State,  the  President,  Directors  and  CJompanv  of 
the  Bank  of  Smyrna,  have,  upon  the  demand  ot  the 
Treasurer  of  this  State  for  the  lime  being,  paid  to  him 
in  the  whole  the  sum  of  one  hundred  and  eighty-four 
dollars  and    ninety-two    cents,    that    being    the    amount 
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claimed  by  the  said  Treasurer  to  be  due  to  the  State  under 
the  act  last  aforesaid  as  a  tax  upon  the  taxable  portion  of 
the  surplus,  or  contingent  Fund  of  said  Bank  up  to  the 
Ist  day  of  January,  A.  D.  1857.  Such  payment  was 
made  under  a  protest  on  the  part  of  the  said  Bank,  by 
which  it  was  insisted  that  the  Bank  was  under  no  legal 
liability  for  the  payment  of  such  tax,  and  the  privilege 
was  reserved  of  appealing  to  the  pioper  authority  for  the 
decision  of  the  question  of  its  liability. 

It  is  hereby  agreed  that  if,  upon  consideration  of  the 
premises  hereinbefore  recited  and  referred  to,  the  Court 
should  be  of  opinion  that  the  defendants  are,  by  virtue  of 
the  aforesaid  Act  of  February  2Uh,  1855,  legally  liable 
to  pay  to  the  State  of  Delaware  a  tax  semi-annually  at 
the  rate  of  one  fourth  of  one  per  centum  upon  the  sur- 
plus or  contingent  Fund  of  said  Bank  exceeding  twenty- 
five  per  centum  of  the  said  surplus,  or  contingent  Fund, 
that  then  judgment  shall  be  rendered  by  the  Court  in 
favor  of  the  said  State  against  the  defendants  for  the 
sum  of  the  payment  of  which  to  the  Treas- 

urer of  the  State  shall  be  in  discharge  of  said  tax  for  the 
six  months  ending  on  the  1st  day  of  July,  A.  D.  1857  ; 
but  if  the  Court  should  be  of  opinion  that  the  de- 
fendants are  not  so  liable,  that  then  judgment  shall  be 
rendered  by  the  Court  for  the  defendants  for  costs. 

W.  Sdulsburi/,  for  the  plaintiff :  The  original  act  of 
incorporation  of  the  Bank  of  Smyrna  with  all  the  sup- 
plementary acts  since  passed  in  relation  to  it,  so  far  as 
they  are  material  to  tlie  consideration  of  the  question  in- 
volved in  this  case,  are  contained  and  set  forth  in  the 
case  stated  submitted  to  the  Court.  On  ])ehalf  of  the 
defendant  it  is  alleged  and  insisted  that  by  virtue  of  the 
sixth  section  of  the  supplement  passed  on  the  7th  day  of 
February,  1822,  which  provided  "  that  in  lieu  of  other 
taxes  the  said  President,  Directors  and  Company  of  the 
Bank  of  Smyrna,  shoiild  pay  the  Treasurer  of  the  State 
for  the  use  of  the  State,  a  tax  semi-annually  at   tlie  rate 


STATE  OF  DELAWARE  v.  BANK  OF  SMYRNA.    105 

of  one  fourth  of  one  per  centum  on  the  whole  capital 
stock  of  the  said  Bank  actually  paid  in,  for  and  during 
the  continuance  of  the  said  Bank  from  and  after  the  first 
day  of  September  next,"  this  institution  is  exempted 
from  the  operation  of  the  general  act  entitled  "  An  Act 
to  tax  the  surplus  or  contingent  funds  of  the  Banks  of 
the  State  of  Delaware,"  passed  on  the  24th  day  of  Feb- 
ruary, 1855,  and  from  the  tax  imposed  by  it.  Because, 
as  it  is  alleged,  the  exemption  "  in  lieu  of  all  other  taxes" 
under  the  supplement  of  February  7th,  1822,  was  a  mat- 
ter of  contract  between  the  State  and  the  corporation, 
inserted  in  the  charter  of  the  company,  by  which  the 
latter  agreed  to  pay,  and  the  State  agreed  to  accept, 
the  tax  thereby  imposed  at  the  rate  of  one  fourth  of  one 
per  centum  semi-annually  on  the  whole  capital  stock 
actually  paid  in  during  the  continuance  of  the  Bank,  in 
lieu  of  all  other  taxes,  and  that  it  would  impair  the  obli- 
gation of  this  contract  and  violate  the  terms  of  this 
agreement,  to  apply  the  provisions  of  this  later  act  for 
taxing  the  surplus  or  contingent  fund  of  the  Banks  of 
the  State  generally,  to  the  Bank  of  Smyrna.  But  is  it 
exempted  from  this  surplus  or  contingent  fund  tax  by 
virtue  of  the  supplement  of  1822  ?  To  establish  this, 
it  must  be  shown  that  it  contains  a  renunciation  by  the 
State,  of  the  right  to  tax,  or  a  special  agreement  that  the 
State  will  not  exercise  that  right  with  reference  to  this 
Bank. 

The  twenty  third  section  of  the  original  act  of  incorpor- 
ation, it  will  be  observed,  provides  that  it  was  upon  the 
condition  contained  in  the  twentieth  section  of  the  same 
act,  the  payment  of  one  half  of  one  per  centum  upon  the 
stock  actually  paid  in,  and  upon  tlie  other  conditions  in 
the  said  act  contained,  that  the  charter  of  incorporation 
was  granted.  Such  tax  was  therefore  a  bonus  to  be  paid 
annually  to  the  State  for  the  franchise  of  the  bank,  that 
is  to  say,  for  the  privilege  of  banking.  To  that  it  was 
confined ;  beyond  that,  it  could  not  extend.  It  was  the 
consideration  to  be  paid  for  incorporation,  and  for  that 
14 
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alone,  and  it  was  so  expressly  declared  in  the  act.  It  was 
not  a  consideration  paid,  or  to  be  paid,  for  the  exemption 
of  its  corporate  property,  its  stock,  its  real  estate,  its  div- 
idends, its  surplus,  or  contingent  fund  from  taxation. 
The  franchise  of  a  bank  is  property,  taxable  property  of 
the  bank,  not  only  in  this  State,  but  in  every  State  of  the 
Union.  3  How.  133.  Had  the  State  omitted  to  tax  this 
bank  in  the  original  act  of  incorporation  and  in  the  sup- 
plement thereto,  it  would  now  be  competent  for  it  to  im- 
pose a  tax  upon  it.  Every  renewal  of  its  charter  operated 
as  a  new  grant  of  the  franchise,  and  the  amount  of  the 
bonus,  or  tax  might  have  been  increased,  or  diminished 
by  the  Legislature.  If  the  case  were  presented  solely  in 
view  of  the  provisions  of  the  act  of  1821,  I  presume  it 
would  not  be  seriously  questioned  that  the  tax  under  that 
act,  was  a  tax  upon  the  franchise  of  the  bank,  and  upon 
its  franchise  only.  Did  the  act  of  1822  change  the  nature 
of  this  tax  to  a  tax  upon  the  property  of  the  bank  ?  It 
was  evident' that  it  did  not  from  the  provisions  of  the  lat- 
ter act  and  the  circumstances  under  which  it  was  passed. 
The  tax  of  one  fourth  of  one  per  cent,  was  but  a  substitu- 
tion for  the  tax  of  one  half  of  one  per  cent  contained  in 
the  former  act.  The  object  and  the  subject  matter  of 
taxation  was  the  same  in  both  acts.  If  the  subject  matter 
of  taxation  was  designed  to  be  different  in  the  two  acts, 
and  that  it  should  be  more  extensive  in  the  latter  than  in 
the  former,  we  might  reasonably  expect  to  find,  that  such 
an  intention  would  clearly  appear,  and  would  not  be  left 
to  conjecture  and  supposition,  or  to  inference  from  sliglit 
circumstances,  or  to  dubious  and  uncertain  expiessions 
merely  The  intention  of  the  Legislature  to  surrender 
the  povvei*  of  taxation  in  any  instance,  must  manifestly 
appear  either  from  express  terms  of  renunciation,  or  result 
from  necessary  and  logical  interpretation.  Now,  what  is 
there  in  the  supplement  of  1822  to  indicate  such  an  inten- 
tion ?  For  if  it  did  not  appear  in  that  act,  it  could  be  dis- 
covered in  no  other.  It  might  be  argued  on  the  other 
side  that  the  repeal  of  the  twentieth  section  and  so  much  of 
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the  twenty -third  section  of  the  original  act  as  related  to 
it  and  the  expression  "in  lieu  of  other  taxes,"  would  have 
this  effect.     But  in  reply  to  that  suggestion  it  should  be 
remembered  that  although  the  company  at  that  time  had 
been  incorporated,  the  required  amount  of  capital  stock 
had  not  been  subscribed  and  it  had  not  commenced  oper- 
ations as  a  banking  institution,  and  it  was  necessary  that 
its  charter  should  be  renewed  and  extended  for  that  rea- 
son.    No   additional  consideration,  however,  was  asked 
tor  the  franchise,  but  in  ease  of  and  for  the  benefit  of  the 
institution  the  Legislature  saw  proper  to  reduce  the  tax 
imposed  on  the  franchise  from  one  half  to  one  fourth  of 
one  per  centum,  and  for  that  purpose  declared  that  the 
repealing  section  should  constitute  a  part  of  the  original 
act  of  incorporation,  and  that  such  sum  should  be  in  lieu 
of  other  taxes,  that  is  to  say,  in  lieu  of  the  taxes  which 
would  have  otherwise  accrued  at  the  original  rate  in  each 
and  every  year  thereafter ;  for  there  were  no  other  taxes 
spoken  of  to  which  it  could  have  reference.     Besides,  it 
would  be  observed  that  the  words  relied  on  are  not  in 
lieu  of  the  right  to  impose  other  taxes.     It  was  a  settled 
principal  of  law  that  the  bonus  required  in  an  act  of  in- 
corporation whether  it  was  a  sum  in  gross,  or  reserved 
by  way  of  an  annual  tax  on  the  stock  of  the  company,  it 
had  reference  to  the  franchise  granted,  and  not  to  the 
corporate  property  separable  from  the  franchise,  unless 
it  was  otherwise  declared  by  the  grant,  or  specially  agreed 
between  the  parties.     But  viewed  in  the  light  in  which 
the  words  in  question  were  interpreted  on  the  other  side, 
it  would  involve  not  only  the  surrender  of  a  larger  sum 
for  a  smaller,  but  also  the  surrender  of  the  unquestionable 
right  to  tax  the  corporate  property  of  the  bank,  and  among 
other  things  its  real  estate,  which,  under  the  provisions  of 
its  charter,  it  had  the  right  to  accjuire  by  mortgage  and 
by  purchase  at  public  sale  on  its  own  judgments  to  the 
amount  of  its  whole  capital.     Coukl  it  be  supposed  for  a 
moment,  that  the  Legislature  by  such  vague  and  general 
expressions,    intended    to  surrender  and  part   with    the 
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power  to  tax  such  property  as  this  and  to  such  a  value  as 
this  might  in  the  progress  of  time  amount  to,  during  the 
whole  existence  of  the  bank  ?  It  was  impossible  that  such 
could  have  been  its  intention. 

By  the  act  of  the  13th  of  February  1855,the  charter  of  the 
bank  was  renewed  for  twenty  years,  by  the  first  section  of 
it,  and  by  the  second  section  it  was  provided  that  the  tax 
hereafter  to  be  paid  by  the  bank  should  be  one  half  of 
one  per  centum  on  its  capital  stock,  in  lieu  of  one  quarter 
of  one  per  centum  per  annum.  This  act  operated  as  a 
new  charter  of  the  bank.  It  continued  the  corporation, 
but  it  did  not  continue  the  act  of  incorporation  with  its 
supplements.  The  corporation  was  continued  with  all 
its  capacity,  powers,  privileges  and  franchises,  and  these 
only  were  renewed,  which  embraced  no  exemption  from 
taxation  ;  and  to  show  that  such  was  e\  en  the  understand- 
ing of  the  bank  itself,  it  had  aevor  refused  to  pay,  or 
objected  to  any  tax  imposed  in  the  mean  while  on  its  real 
estate,  which  had  been  uniformly  taxed  and  paid  without 
dissent  from  that  time  to  the  present. 

The  charter  of  a  bank  was  a  franchise  which  was  not 
taxable  as  such,  but  the  corporate  property  of  the  bank 
was  separable  from  the  franchise  and  might  be  taxed, 
unless  there  was  a  special  agreement  to  the  contrary.  3 
How.  133.  It  was  hardly  necessary  to  define  the  term  ; 
but  a  franchise  was,  according  to  the  English  authorities, 
a  royal  privilege,  or  a  branch  of  the  royal  prerogative 
subsisting  in  the  hands  of  a  subject  by  grant  from  the 
king.  3  Cruise  278.  2  Black  Com.  37.  Here  it  subsisted 
by  grant  from  the  legislature  and  might  be  in  the  hands 
of  one,  or  more  persons,  as  in  a  corporate  body.  The 
tax  of  one  half  of  one  per  cent.,  mentioned  in  the 
act  of  1821,  of  one  fourth  of  one  per  cent.,  in  that  of 
1822,  and  one  half  of  one  per  cent,  in  that  of  18o5,  which 
the  bank  now  paid,  was  not,  and  was  not  designed 
to  be,  a  tax  upon  the  property  of  the  bank,  but  it  was  a 
bonus  or  consideration  for  the  franchise  to  be  paid  as  a 
tax  on  its  capital  stock,  without  any  relation  to  its  prop- 
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erty.  In  the  case  of  the  Provideru-e  Bank  v.  Billings  and 
Putnam^  Chief  Justice  Marshall  remarked  that  the  taxing 
power  of  the  State  was  of  vital  importance,  that  it  was 
essential  to  the  existence  of  government,  were  truths 
which  it  could  not  be  necessary  to  reaffirm.  They  were 
acknowledged  and  assented  to  by  all.  It  would  seem  that 
the  relinquishment  of  such  a  power  was  never  to  be  as- 
sumed. He  would  not  say  that  a  State  might  not  re- 
linquish it ;  that  a  consideration  sufficiently  valuable  to 
induce  a  partial  release  of  it  might  not  exist;  but  as  the 
whole  community  was  interested  in  retaining  it  undimin- 
ished, that  community  had  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  of  the  State  to  abandon  it  did  not  ap- 
pear. 4  Peters  514,  Again,  he  remarks  on  page  562  of  the 
report,  that  the  power  of  legislation,  and  consequently  of 
taxation,  operated  upon  all  the  persons  and  property  be- 
longing to  the  body  politic.  This  was  an  original  principle 
which  had  its  foundation  in  society  itself.  It  was  granted 
by  all  for  the  benefit  of  all.  It  resided  in  a  government  as 
apart  of  itself  and  need  not  be  reserved  when  property 
of  any  description,  or  the  right  to  use  it  in  any  manner, 
was  granted  to  individuals,  or  corporate  bodies. 

We  therefore  think  it  quite  manifest  both  on  principle 
and  authority  of  the  highest  judicial  weight  and  sanction 
that  the  act  in  question  was  entirely  constitutional. 

D.  M.  Bates,  for  the  defendant,  objected  to  the  validity 
of  the  act  of  1855,  because  it  impaired  the  obligation  of 
the  contract  contained  in  the  sixth  section  of  the  supple- 
ment to  the  charter  of  the  Bank  passed  on  the  7th  day 
of  February  1822  ;  for  that  section  is  a  part  of  the  charter 
of  the  Bank  as  extended  by  the  act  of  the  3d  of  February 
1855 — the  tax  imposed  by  that  section  being  in  lieu  of 
other  taxes,  the  exemption  was  one  of  the  privileges  re- 
newed by  the  latter  act.  The  first  question  then  which 
arose  was  this,  did  that  section  continue  a  part  of  the 
existing  charter  of  the  Bank  ?     lie  should   contend    that 
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it  did.  The  mere  renewal  of  an  existing  corporation  of 
itself,  without  any  thing  more,  renewed,  or  extended  the 
corporation  with  all  its  existing  rights,  privileges,  im- 
munities, and  provisions.  For  that  was  essential  to  its 
very  existence  and  identity  as  a  corporation ;  because  a 
corporation  consisted  of  nothing  more  than  its  aggregate 
powers,  privileges  and  franchises  conferred  by  law  upon 
it.  It  was  not  true,  therefore,  as  had  been  said  on  the 
other  side,  that  a  renewal,  or  continuation  of  a  pre-ex- 
isting corporation,  was  the  creation,  or  incorporauon  of 
a  new  company.  It  was  manifest  upon  the  face  of  the 
act  of  1855,  that  it  was  the  intention  of  the  legislature  to 
continue  the  corporation  precisely  as  it  existed  before, 
with  the  same  powers,  privileges  and  franchises,  which 
it  had  previously  enjoyed.  The  important  word  in  this 
connection  was  privileges,  which  embraced  the  exemption 
contained  in  the  sixth  section  of  the  supplement  of  1822. 
What  was  the  import  of  that  term  ?  According  to 
Walkcr^s  and  Johnson's  dictionaries,  the  word  privilege 
signified  to  invest  with  rights  and  immunities  and  to  ex- 
empt from  paying  taxes  and  imposts.  According  to 
Richardson,  a  liberty,  or  immunity  ;  a  peculiar  benefit,  or 
advantage,  an  exemption,  an  immunity — an  exemption 
from  taxes,  an  immunity  from  service  ;  and  according  to 
Web.'<(er  and  Worcester  the  import  of  the  word  was  sub- 
stantially the  same.  All  therefore  showed  it  to  have  ap- 
plication to  certain  exemptions,  rather  than  to  powers, 
limited  to  persons  of  a  limited  class ;  as  exemption  from 
arrest,  privileges  in  debate  &;c.  J<ic.  Law  Did.  Privilege. 
Wharl.  Law  Did.  Privilege.  Campbell  v.  Morris,  3  llarr. 
jf-  Mclhnry  553.  State  v.  Letts,  4  Zabrisk,  555.  In  the 
latter  case  a  canal  Company  was  authorized  by  a  sup- 
plement to  its  original  charter  to  extend  its  canal 
subject  to  the  same  rights,  powers  and  privileges  as 
contained  in  its  oricjinal  charter.  Bv  the  orif^inal  char- 
ter  the  Company  was  exempted  from  taxation  and  it 
was  held  that  under  tlie  te?-m  privileges,  the  exemption 
extended  to  the  new  part,  or  the  extension  of  the  canal. 
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It  was  insisted,  however,  on  the  other  side,  that  the 
exemption  applied  only  to  the  franchise,  or  privilege  of 
banking,  and  nat  to  the  stock  or  property  of  the  company; 
that  the  tax  previonaly  imposed  was  in  the  nature  of  a 
bonus  payable  semi-annually,  instead  of  in  gross,  for  this 
franchise,  or  privilege,  and  was  not  intended  as  a  tax  on 
the  wealth  or  property  of  the  corporation.  But  he 
should  contend  that  under  the  sixth  section  of  the  sup- 
plement oC  1822,  the  exemption  was  from  all  taxation, 
except  the  one-fourth  of  one  per  cent,  on  the  capital 
stock,  whether  imposed  upon  the  capital  stock  or  the 
franchise  of  the  company.  Under  the  act  of  lSo5,  the 
exemption  was  only  varied  by  increasing  the  one-fourth 
to  one-half  of  one  per  centum.  The  terms  used  were  in 
lieu  of  other  taxes.  What  vvere  taxes,  and  what  was  the 
sense  in  which  that  term  was  employed  by  the  Courts  ? 
It  was  a  generic  term  and  included  all  kinds  of  duties, 
imposts,  excises  and  impositions  of  every  kind  and 
description.  Hi/ltm  c.  The  United  States,  3  Dallas  171. 
1  Story  on  the  Const.  Sec.  950.  2  Bouv.  Law  Diet.  550. 
What  then  was  the  force  and  effect  of  the  words  ''  other 
taxes,"  and  as  the  terms  were  relative  in  their  character, 
to  what  other  taxes  did  they  necessarily  refer  ?  lie  main- 
tained that  they  necessarily  embraced  all  other  taxes 
than  the  one  fourth  of  one  per  cent,  imposed  by  the  sixth 
section  of  the  act  of  1822.  The  second  section  of  the 
act  of  1855  which  substituted  one-half  in  the  place  of 
one-fourth  of  one  per  cent,  repealed  nothing  except  by 
implication.  It  took  away  none  of  the  pre-existing 
privileges  of  the  Bank,  and  to  hold  otherwise,  would  be 
a  forced  construction  of  the  words  used,  and  would  vio- 
late the  intention  of  the  legislature;  for  it  was  a  legal 
rule  of  construction  of  statutes,  that  a  repeal  by  impli- 
cation, was  to  extend  no  further  than  the  implication 
necessarily  carried  it.  In  the  twentieth  section  of  the 
act  of  1821  the  legislature  did  not  use  the  term  tax  in 
regard  to  the  reservation  ot  the  one-half  of  one  per  cent, 
contained  in  that  section,  and    therefore  when  it  after- 
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ward  repealed  that  section  in  1822,  and  snbstituted  the 
one-fourth  of  one  per  cent,  in  lieu  of  other  taxes,  it  was 
to  be  presumed  that  it  intended  something  more  than  the 
mere  reservation  of  the  former  rate,  which  was  not  termed 
a  tax  in  that  act,  since  it  would  have  been  much  more 
natural,  simple  and  unequivocal,  if  it  intended  nothing 
more,  to  adopt  other  words  and  said  in  lieu  ot  the  one- 
half  of  one  per  cent,  reserved  by  that  section. 

When  the  exemption  from  taxation  by  the  legislature 
was  in  general  terms,  it  applied  to  no  particular  species 
or  mode  of  taxation,  but  embraced  every  kind  of  taxation, 
or  imposition,  by  State,  County,  or  City,  whether  levied 
upon  the  franchise,  or  property  of  the  company,  even  to 
the  extent  of  exempting  dividends  on  stock  in  the  hands 
of  stockholders.  State  v.  Berry^  2  Harris^  Rep.  80.  Cam- 
den ^  Amboy  R.  R.  Co.  v.  Hillings^  3  Harris^  Rep.  11,  8 
Harris^  Rep.  71.  State  v.  Powers^  4  Zabrisk,  400.  State  Bank 
V.  City  of  Charleston,  3  Rich.  342,  5  Rich.  561.  Gordon  v. 
Appl.  Tax  Court,  3  Howard  133.  And  the  exemption  ap- 
plied to  all  property  owned  by  the  corporation  as  a  corpora- 
tion, as  capital  stock,  a  surplus,  or  contingent  fund,  in 
contra-distinction  to  other  kinds  of  property  owned  by  it 
in  common  with  natural  persons. 

But  admitting  that  this  was  an  exemption  from  taxation 
on  the  franchise  alone,  what  was  the  tax  imposed  by  the 
act  of  1855  ?  Was  it  a  tax  upon  the  franchise,  or  on  the 
property  of  the  Company  ?  The  franchise  to  do  business 
as  a  Bank,  was  itself  a  property  liable  to  be  taxed,  and 
that  might  be  done  either  by  a  tax  on  the  capital  stock 
which  it  had  employed  in  business,  or  on  the  profits  of 
its  business,  which  was  itself  a  franchise,  or  privilege,  or 
property  peculiar  to  the  corporation.  And  what  was 
this  contingent,  or  surplus  fund  taxed  by  the  act  of  1855 
but  an  accumulation  of  the  profits  of  the  Bank  through 
a  long  series  of  years,  set  aside  and  preserved  in  aid  of 
and  for  the  security  of  the  buniness  of  the  Bank  against 
contingent  losses  and  depreciation  of  property  ?  The 
provision  for  exemption  from  taxation  contained  in  the 
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act  of  1822  and  renewed  and  continued  by  the  subsequent 
acts  of  renewal,  he  contended  was  a  contract  between  the 
State  and  the  Bank,  the  obligation  of  which  could  not  be 
impaired  by  the  legislature.  It  was  now  settled  that 
every  charter  of  incorporation  was  a  compact  between 
the  State  and  the  Company,  and  every  corporate  right, 
or  privilege  conferred  was  a  part  of  the  contract,  and 
could  not  be  changed,  or  diminished  without  the  consent 
of  the  Company.  State  Bank  of  Ohio  v.  Knoop,  21  Curtis 
194.  In  that  case  the  exemption  was  in  the  following 
words  ;  "  shall  be  in  lieu  of  all  other  taxes  to  which  the 
Bank  would  otherwise  be  subject,  "  and  the  act  in  ques- 
tion imposed  a  tax  on  the  surplus  and  contingent  fund  of 
the  Bank,  which  was  held  to  be  unconstitutional,  as  im- 
pairing the  obligation  of  the  contract  contained  in  the 
exemption. 

It  was  unquestionably  competent  for  the  legislature  of 
1822  in  creating  a  corporation,  to  stipulate  for  the  tax  it 
should  pay  during  its  existence,  and  to  exempt  it  from  all 
other  taxation  for  a  proper  equivalent.  For  it  was  in  the 
power  of  one  legislature  bona  fide  and  for  a  proper  equiv- 
alent to  exempt  any  species  of  property  from  taxation, 
so  as  to  bind  a  subsequent  legislature,  when  it  assumed 
the  nature  and  character  of  a  contract  between  the  State 
and  the  parties  exempted.  This  had  been  ruled  by  the 
Supreme  Court  of  the  United  States  and  was  now  well 
settled.  N.  Jersey  v.  Wilson,  7  Oranch  1G4,  2  Curt.  498. 
Gordon  v.  Appl.  Tax  Court,  3  How.  133.  Osborne  v.  Hum- 
phrey, 7  Oranch  335.  Johnson  v.  Commonwealth,  7  Dana,  338. 
State  V.  Brannin,  3  Zabr.  485.  Herrickv.  Randolph,  13  Ver- 
mont 525.  Mayor  of  Bait.  v.  Bait.  ^  Ohio  E.  R.  Co.,  6  Gill 
288.  State  Bank  of  Illinois  v.  People,  4  Scayn.  303.  Dodge  r. 
Woolsey,  18  How.  330.  State  v.  Allmond,  Del.  Rep.  by 
Houston  J. 

Smithers,  for  the  defendant:    After  the  long  and  able 
argument  of  his  colleague,  it  was  almost  unnecessary  for 
him  to  add  anything  in  the  case,  and  he  should,  therefore, 
15 


114     COURT  OF  ERRORS  AND  APPEALS. 

be  brief  in  what  he  had  to  say  in  regard  to  it.  There 
were  only  two  questions  which  he  should  consider  ;  first, 
was  there  a  contract  between  the  State  and  the  Bank  in 
relation  to  the  matter  in  question  ;  and,  secondly,  if  there 
was  a  contract,  had  it  been  impaired  by  the  act  of  the 
legislature  of  1855  ?  That  there  was  a  contract  between 
the  State  and  the  Bank  in  this  case,  was  sustained  by  the 
decision  of  the  Court  in  the  cases  of  Mathenny  et  al.  v. 
Holder),  5  Ohio  361.  Ohio  Life  Ins.  ^  Trust  Co.  v.  De  Bolt, 
16  How.  450.  Wtst  River  Bridge  Co.  v.  Bix,  6  How.  542. 
State  of  Ohio  v.  Morgan,  5  Ohio  445.  Did  the  acts  of  the 
legislature  all  taken  together,  constitute  a  contract  of 
exemption  either  express,  or  implied?  Every  valuable 
privilege  conferred  by  the  charter  and  induced  its  ac- 
ceptance by  the  Company,  was  a  contract  between  it 
and  the  State.  State  Bank  of  Ohio  v.  Knoop,  16  How.  388. 
The  second  section  of  the  act  for  the  renewal  of  the 
charter  in  1855,  was  as  follows  :  "  The  tax  hereafter  to  be 
paid  by  the  said  Bank,  shall  be  one  half  instead  of  one 
fourth  of  one  per  cent,  per  annum ;  provided,  that  no  tax 
shall  be  required  on  any  stock  held  for  the  benefit  of  the 
School  Fund."  That  was  a  tax  on  the  whole  corporation — 
on  all  its  franchises  and  property,  graduated,  he  admitted, 
but  nothing  more,  according  to  the  capital  stock  of  the 
Company,  as  the  basis  of  value,  or  assessment  on  which 
the  tax  was  imposed  upon  the  corporation.  Now,  what 
exemption  was  this,  and  what  was  the  value  of  it,  if  the 
franchises  and  privileges  of  the  Bank  could  slill  be  taxed 
by  the  legislature  ad  libitum  ?  He  did  not  conceive  it 
necessary  to  dwell  upon  the  question,  but  should  submit 
it  with  these  few  remarks  and  the  argument  of  his  col- 
league, to  the  consideration  of  the  Court. 


Fisher,  Attorney  General,  for  the  State  :  The  right  of 
taxation  was  an  essential  attribute  of  sovereignty,  and  al- 
though the  General  Assembly  was  clothed  with  the  legis- 
lative power  of  the  government,  it  could  not  delegate. 
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or  sell  this  attribute  of  sovereignty,  because  it  was  not 
a  legitimate  subject  of  contract,  or  alienation.  Bice  v.  Fos- 
ter, 4  Harr,  485.  But  if  the  act  of  1822  constituted,  or 
comprised  a  contract  valid  and  binding  on  the  State, 
still  it  only  exempted  the  banking  franchise  of  the  Com- 
pany from  taxation,  and  not  the  real  estate,  or  other 
property  of  it,  there  being  no  special,  or  express  terms 
to  that  effect  in  the  act,  and  without  which  no  such 
exemption  could  be  presumed,  or  sustained.  State  Bonk  of 
Ohio  V.  Knoop,  16  How.  338,  21  Oirt.  201.  Louisv.  ^  Portl. 
Canal  Co.  v.  The  Commonwealth,  7  B.  Monroe  Bep.  161. 
Commonwealth  v.  The  Easton  Bank,  10  Barr.  449.  The  dif- 
ference between  these  and  the  precedents  cited  on  the 
other  side,  was  based  on  the  principle  and  distinction 
which  he  had  just  stated,  for  the  latter  were  all  cases  of 
express  exemption  from  taxation  in  specific  terms.  And 
he  further  insisted  that  if  the  act  of  1822  would  bear 
such  a  construction  as  to  expressly  exempt  the  properly 
of  the  Bank  from  all  other  taxes,  future  as  well  as  those 
previously  imposed,  still  the  act  of  renewal  of  the  charter 
in  1855,  contained  no  such  exemption  either  in  express 
terms,  or  by  implication.  The  proviso  contained  in  the 
second  section  of  the  latter  act,  showed  that  the  tax  im- 
posed by  that  section  was  on  the  cai)ital  stock  of  the 
Company,  because  the  terms  of  the  proviso  were  "  that 
no  tax  shall  be  required  on  any  stock  held  for  the  benefit  of 
the  school  fund." 


Harrington,  Chancellor,  delivered  the  opinion  of  the 
Court  :  This  case  involves  the  question  of  the  constitu- 
tioniility  of  an  act  of  the  lei^islature  of  1855,  taxing  the 
surplus  earnings  of  the  Banks  ;  the  Bank  of  Smyrna  con- 
tending that  by  its  charter  it  is  exempt  from  taxation, 
otherwise  than  to  the  amount  of  one  fourth  of  one  per 
cent,  of  its  capital.  Some  of  the  Banks  having  accumu- 
lated a  large  surplus  fund,  the  legislature  thought  firoper 
to  impose  a  tax  on  these  surplus  funds,  as  a  part  of  their 
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banking  capital,  which  the  Bank  of  Smyrna  resists  under 
a  chiim  of  exemption,  and  a  case  was  agreed  upon  to 
settle  the  question,  which  involves  several  fundamental 
questions  touching  the  powers  of  the  legislature  to  impose 
additional  taxes  on  corporations  ;  the  power  of  one  h'- 
gislature  to  bind  subsequent  legislatures  not  to  impose 
further  taxes;  the  immunities  of  corporations  generally, 
and  the  particular  exemptions  of  this  Company  under  the 
terms  of  its  charter 

The  Bank  of  Smyrna  was  incorporated  on  the  condition 
of  paying  a  tax  of  one  half  of  one  per  cent,  on  its  capi- 
tal. The  other  Banks  of  the  State  at  that  day  paid  but 
one  fourth  of  one  per  cent. ;  and  because,  probably,  of  this 
discrimination,  the  amount  of  stock  required  to  be  sub- 
scribed for  its  organization,  was  not  taken.  At  the  next 
session,  tli^  legislature  repealed  the  tax  of  one  half  of  one 
per  cent.,  and  enacted  that  "  in  lieu  of  other  taxes,"  the 
Bank  should  pay  one  fourth  of  one  per  cent,  on  its  capi- 
tal ;  and  witli  this  change  the  Bank  went  into  operation. 
It  was  several  times  renewed,  and  it  continued  to  do  busi- 
ness without  further  taxation  until  1855,  when  in  the  act 
renewing  its  charter,  the  legislature  imposed  a  tax  of  one 
half  of  one  per  cent.  The  Bank  submitted  to  this;  but 
by  a  subsequent  general  law,  all  the  Banks  were  required 
to  pay  tax  also  on  seventy-five  per  cent,  of  their  surplus 
earnings,  which  was  the  tax  now  objected  to  by  the  de- 
fendants. 

Since  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  The  Bank  of  Ohio  v.  Knoop,  16  How. 
^^69,  21  Curtis  190,  and  the  many  cases  which  have  suc- 
ceeded it,  the  question  cannot  be  considered  open  for 
argumont,  wliether  the  legiHlaturo  can  bind  the  State  by 
contract  with  a  corporation  created  by  its  charter,  not  to 
tax  for  a  given  time,  tlie  franchise,  or  property  of  such 
corporation  further  thnn  is  agreed  on  in  the  charter.  It 
was  long  before  that  case,  settled  that  such  a  charter  was 
a  contract  between  tlie  State  and  the  corporators,  which 
was  protected  by  the  constitution  of  the  United  States, 
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and  was  inviolable.  And  it  is  now  settled  that  an  agree- 
ment to  limit  or  restrain  the  power  of  the  State  to  impose 
further  taxes  on  the  franchise  of  a  corporation  during  the 
continuance  of  its  charter,  maj  enter  into  such  a  contract 
and  have  binding  force.  The  argument  that  the  power 
of  taxation,  being  an  essential  attribute  of  State  sover 
eignty,  cannot  be  limited  by  the  legislature,  has  been 
fully  considered  and  refuted  by  the  Supreme  Court  of  the 
United  States  ;  and  the  theory  revived  again  in  this  case, 
which  supposes  there  are  restrictions  on  legislative  power 
not  to  be  found  in  the  constitution,  but  existing  above  it 
and  to  be  enforced  by  the  courts,  is  also  exploded.  Every 
power  of  government  may  be  said  to  be  a  sovereign 
power  ;  most  of  them  are  essential  to  its  sovereignty;  all 
of  them  are  liable  to  be  abused  ;  yet  it  cannot  be  said 
that  because  they  may  be  abused,  they  shall  not  be  used  ; 
and  the  proper  use  of  many  of  them  requires  prospective 
arrangement  that  shall  not  be  liable  or  subject  to  change 
at  each  succeeding  legislature.  The  power  to  make 
contracts  is  equally  a  sovereign  attribute  with  the  power 
to  tax  ;  and  yet  a  contract  which  is  to  be  subject  to  change 
or  annulment  by  one  of  the  parties  at  pleasure,  is  no  con- 
tract ;  and  unless  the  State  can  restrain  its  own  power  so 
to  change  its  will  in  this  respect,  the  power  of  making 
contracts  essential  to  sovereignty,  is  destroyed.  The 
exemption  of  property  from  taxation  is  a  question  of 
policy,  and  not  of  power.  Such  an  exemption  would 
generally  be  impolitic,  and  should  not  be  granted  except 
for  great  public  objects;  but  the  legislature  is  the  proper 
judge  of  this.  It  selects  the  subjects  of  taxation  and  ar- 
ranges the  basis  and  the  amount  of  taxes.  Practically, 
it  is  always  exempting  some  species  of  property  or  other 
from  taxation,  or  j)referring  one  mode  of  raising  revenue 
by  taxation  to  another,  as  policy  dictates;  and  if  such 
policy  in  the  judgment  of  the  sovereign  taxing  power 
dictates  the  entire  exemption  of  any  species  of  property 
from  taxation  for  a  given  time,  it  is  the  proper  exercise 
of  such  power  so  to  exempt  it ;  and  as  the  State  has  the 
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power  al80  to  make  contracts,  it  is  the  proper  exercise, 
and  not  the  relinquishment  of  the  power  of  taxation,  to 
stipulate  for  exemption  in  a  given  case  and  on  a  sufficient 
consideration.  Such  a  contract  for  exemption,  however, 
will  not  be  implied;  thougli  it  will  be  enforced  when 
clearly  expressed.  It  will  not  be  presumed  that  the  State 
has  lightly  parted  with  the  power  of  taxation.  The  State 
may  own  and  sell  in  fee  simple  an  estate  in  land.  While 
so  owned  it  would  not  be  taxed.  Wlien  sold,  though  for 
its  full  value,  it  would  be  subject  to  tax  as  other  property 
of  the  same  kind ;  and  the  purchaser  could  not  claim 
that  because  he  bought  of  the  State  at  its  full  value,  it 
was  exempt  as  before  from  taxation  ;  but  if  in  the  con- 
tract of  sale  the  legislature  should  think  fit  to  agree  that 
it  should  for  a  limited  time  be  exempted  from  taxation, 
it  would  be  perfectly  competent  for  it  to  make  such  a 
contract  which  would  then  be  under  the  protection  of 
the  federal  constitution. 

Corporations  are  the  creatures  of  the  legislatures, 
created  for  public  and  useful  objects,  and  are  often  the 
only  means  of  effecting  these  objects.  Their  character 
and  extent,  their  powers  and  immunities,  as  well  as  their 
duties  and  obligations,  are  just  such  as  the  legislature 
pleases  to  make  them;  but  when  made,  like  natural  per- 
sons they  are  capable  of  making  contracts  even  with  the 
power  that  creates  them,  or  with  subsequent  legislatures, 
and  their  contracts  when  made  are  under  the  same  pro- 
tection as  other  contracts.  Their  property  in  the  case 
of  Banking  corporations,  is  their  franchise,  or  right  to  do 
banking  business  within  the  limits  of  their  charter  ;  their 
capital  invested  in  sucii  business,  tlieir  surplus  earnings 
set  apart  undivided  and  such  otlier  property,  real  and 
personal,  as  tht-y  may  ])e  authorized  to  have.  All  tliis 
is  liable  to  taxation  just  as  the  property  (;f  individuals 
is  liable  to  taxation,  unless  otherwise  agreed  uj)on  in 
their  charters.  They  may  trust,  as  all  others  on  acquir- 
ing property  trust,  that  the  legislature  will  not  tax  tlieni 
beyond  certain  limits;   but  this  imposes  no  obligation  on 
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the  legislature.  It  is  a  mere  calculation  of  chances,  or 
reliance  on  public  justice,  or  policy,  and  affords  no  legal 
immunity  beyOnd  what  is  expressly  stipulated  in  the  char- 
ter. The  bonus  is  the  price  paid  for  the  franchise — the 
power  to  do  banking  business.  Whether  measured  by 
tax  on  capital  stock,  or  by  a  specific  sum  stipulated,  it 
is  the  price  paid  fordoing  business  as  a  bank;  and  unless 
otherwise  stipulated  and  agreed  upon,  it  no  more  exempts 
other  property,  such  as  the  surplus  accumulation  of  earn- 
ings derived  from  that  business  while  in  its  hands  undivid- 
ed, than  it  does  the  dividends  in  the  hands  of  the  stock- 
holders, or  the  banking  house,  or  any  other  real  property 
which  it  holds.  These  views  are  fully  sustained  by  the 
Supreme  Court  in  Gordon  v.  7 he  appeal  Tax  Court,  3 
How.  133,  15  Curtis  388.  In  that  case  the  Court  says 
"The  franchise  is  their  corporate  property  which  like  any 
other  property  would  be  taxable  if  a  price  had  not  been 
paid  for  it,  w^hich  the  legislature  accepted  as  the  consider- 
ation for  allowing  them  to  use  the  franchise  during  the 
continuance  of  their  charters.  The  capital  stock  is  an- 
other property,  corporately  associated  for  the  purpose  of 
banking;  but  its  parts  is  the  individual  property  of  the 
stockholder  in  the  proportions  they  may  own  them. 
Being  their  individual  property  they  may  be  taxed  for  it, 
as  they  may  be  for  any  other  property  they  may  own." 

We  have  then  only  to  look  at  the  several  laws  consti- 
tuting the  charter  of  the  Bank  of  Smyrna,  to  see  if  the 
legislature  has  by  contract  exempted  its  suriilus  earnings 
from  the  common  liability  of  all  other  property  to  taxation, 
having  ascertained  that  it  was  competent  for  the  legishi- 
ture  l>y  contract  binding  on  subse(j[uent  legislatures,  to 
exem{)t  this,  or  any  other  part  of  its  property  from  taxa- 
tion. It  was  incorporated  in  1821  for  twenty  years,  and 
by  the  18th  section  of  its  charter  it  was  provided  that  if 
the  sum  of  $7;"), 0,00  should  not  be  subscriberi  for  in  its 
capital  stock  by  the  1st  of  September  1822,  the  charter 
shouhl  cease  and  be  of  no  eifect ;  and  l)y  the  20tli  section 
it  was  enacted  "That  as  a  condition  of  the  passing  of  this 
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act"  the  company  should  pay  to  the  State  Treasurer  semi- 
annually for  the  use  of  the  State  ''at  the  rate  of  one  half 
of  one  per  centum  per  annum  on  the  stock  actually  paid 
in  for  and  during  the  continuance  of  the  present  charter." 
But  before  the  organization  of  the  company  pursuant 
to  this  provision  of  the  charter,  a  supplement  to  it  was 
passed  by  the  legislature  on  the  7th  of  February  1822, 
continuing  its  corporate  powers  until  1843,  repealing  the 
20th  section  of  the  original  charter  and  enacting  "that  in 
lieu  ot  other  taxes,  the  said  President,  Directors  and  Com- 
pany of  the  Bank  of  Smyrna  shall  pay  the  treasurer  of 
the  State  for  tlie  use  of  the  State,  a  tax  semi-annually  at 
the  rate  of  one  fourth  of  one  per  centum  on  the  whole 
capital  stock  of  the  said  Bank  actually  paid  in  for  and 
during  the  continuance  of  the  said  Bank  from  and  after 
the  1st  day  of  September  next."  In  1837  the  cor- 
poration was  extended  to  February  1857  with  "all  its 
rights,  powers,  privileges,  franchises  and  immunities 
vested  in  it  by  any  law  of  the  State;"  and  on  the  13th  of 
February  1855,  the  charter  was  again  renewed  and  ex- 
tended for  twenty  years.  But  it  is  to  be  remarked  that 
in  this  last  act  of  renewal,  the  act  of  1822  whicli  contains 
the  expression  relied  on  in  the  argument  of  the  counsel 
for  the  defendant8,as  conferring  an  immunity  from  further, 
or  future  taxation,  "in  lieu  of  other  taxes,"  is  not  referred 
to,  nor  are  the  words  "rights  and  immunities"  occuriug 
in  the  renewal  and  extension  of  the  charter  in  1837, 
contained  in  this  act ;  the  second  section  of  which  provides 
tliat  "The  tax  to  l)e  hereafter  paid  by  the  said  Bank  shall 
be  one  half  instead  of  one  quarter  of  one  per  centum  per 
annum  ;  Provided  tliat  no  tax  shall  be  required  on  any 
stork  held  for  thel)enefit  of  the  School  Fund." 

The  (question  therefore  is  whether  under  this  act  of  the 
13th  of  Fe])ruary  1855  which  now  constitutes  its  charter, 
inc()r{>orating  as  it  does,  all  the  previous  acts  to  the  ex- 
tent to  which  it  proposes  to  incorporate  them,  the  Bank 
of  Smyrna  has  any  right,  or  immunity  to  })e  exeTn[)t  from 
any  other  taxation  than  that  imposed  by  the  act  of  1822, 
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which  was  one  fourth  of  one  p«r  cent,  on  its  capital  stock  ? 
The  powers  of  the  company  are  derived,  exclusively,  from 
the  act  of  extension.  That  act  might  adopt  by  reference, 
the  language  of  any  other,  but  the  exemption  must  be  ex- 
pressed at  the  time  of  renewal.  In  the  case  before  re- 
ferred to  in  3  Howard  133,  it  is  said  the  exemption  lasts 
only  during  the  continuance  of  the  charter  and  when  ex- 
tended without  any  such  promise,  the  power  to  tax  revi- 
ved. In  that  case  the  exemption  was  in  the  most  formal 
terms,  as  follows  :  "and  the  faith  of  the  State  is  hereby 
pledged  not  to  impose  any  further  tax,  or  burden  upon 
them  during  the  continuance  of  their  charters  under  this 
act,"  yet  these  words  being  omitted  in  the  act  of  exten- 
sion, it  was  held  that  they  were  after  that  liable  to  fur- 
ther taxation.  And  this  is  peculiarly  the  case  in  our  State, 
since  by  constitutional  limitation  these  charters  are  re- 
stricted in  the  grant  and  duration  of  them,  to  a  period 
not  exceeding  twenty  years,  and  the  power  of  the  legista- 
ture  to  confer  such  immunity,  must  have  the  same  limit. 
The  exemption  in  question  must  therefore  be  shown  to 
exist  by  the  express  grant  of  the  legislature  in  the  act 
of  1855.  But,  as  we  have  before  remarked,  the  legisla- 
ture in  that  act  of  renewal,  not  only  omitted  to  extend 
the  rights  and  immunities  l;  ranted  in  the  previous  act,  but 
wholly  omitted  to  notice  the  particular  act  under  which 
the  exemption  is  now  claimed.  It  extends  only  the  "  pow- 
ers, privileges  and  liaiuhises"  belonging  to,  or  vested  in 
the  Bank  created  by  the  act  of  1821  and  renewed  and 
continued  by  the  act  of  1837;  whilst  this  assumed  immu- 
nity is  by  force  of  a  supplement  passed  in  1822. 

The  court  might  properly  rest  its  judgment  on  the  fail- 
ure to  repeat  in  the  last  renewal  of  the  chart"r  a  supposed 
pledge  given  in  a  former  act  which  by  its  own  limitation, 
as  well  as  by  constitutional  necessity,  has  expired  ;  but 
the  words  "  in  lieu  of  other  taxes"  used  in  the  act  of 
1822,  are  an  insufficient  foundation  for  the  surrender  of 
the  taxing  power.  They  are  capable  of  explanation  other- 
wise and  without  any  forced  construction  of  the  act.  The 
16 
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previous  act  of  1821  imposed,  though  not  by  the  name  of 
tax,  as  a  condition  for  the  grant  of  the  Banking  franchise, 
an  obligation  to  pay  the  State  one  half  of  one  percent,  on 
the  capital  paid  in  ;  the  act  of  1822  repealed  this,  and  add- 
ed that  in  lieu  of  other  taxes  the  Bank  should  pay  one 
fourth  of  one  per  cent,  on  its  capital.  The  one  half  per 
cent,  is  the  thing  in  the  law  repealed,  in  whose  place  was 
substituted  by  the  law  repealing  it,  the  one  fourth  of  one 
per  cent,  in  lieu  thereof;  and  it  would  be  rather  a  strained 
inference  to  draw  a  solemn  agreement  by  the  State  not 
thereafter  to  impose  any  other  tax  on  this,  or  any  other 
property  of  the  Bank.  For  the  act  ot  the  24th  of  February 
1855  taxing  the  surplus  fund  of  all  the  Banks,  is  not  a 
tax  upon  their  stock;  and  the  objection  to  it  goes  to  the 
full  extent  of  denying  the  power  to  tax  any  property  of 
the  Bank  other  than  its  stock,  and  might  as  well  extend 
to  its  real  property  as  to  its  surplus  fund.  On  the  con- 
trary, the  tax  upon  stock  which  would  come  within  the 
exemption,  if  there  was  an  exemption,  was  imposed,  not 
by  the  act  of  the  24th  of  February  1855,  which  is  now  ob- 
jected to,  but  by  the  act  of  the  13th  of  February  1855, 
whicli  is  not  objected  to;  and  that  too,  notwithstanding 
the  renewed  charter  of  1837  was  not  to  expire  until  1857, 
two  years  after  the  latter  act  was  passed.  The  latter  act 
was  therefore  more  clearly  a  violation  of  the  contract  of 
1822,  if  there  was  such  a  contract  not  to  lay  any  other 
tax  on  the  capital  stock  of  the  Bank,  than  is  the  former  act 
now  under  consideration,  for  imposing  a  tax  on  a  distinct 
species  of  property,  its  surplus  dividends. 

The  Court  is  therefore  of  opinion  that  the  act  of  Feb- 
ruary 24th  1855,  entitled  "an  act  to  tax  the  surplus,  or 
contingent  fund  of  the  Banks  of  the  State  of  Delaware  "is, 
as  to  the  Bank  of  Smyrna,  a  constitutional  law,  and  that  the 
defendants  are  liable  by  virtue  of  that  act  to  pay  to  the 
State  semi-annually,  a  tax  at  the  rate  of  one  fourth  of  one 
per  centum  per  annum  upon  the  sur{)lus,  or  contingent 
fund  of  said  Bank  exccGding  twenty-five  per  cent,  of 
said  fund  ;  and  it  is  ordered  that  this  opinion  be  certified 
to  the  Superior  Court  in  and  for  Kent  County. 
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Joseph  Morris  v.  William  F.  Jones,  Administrator  of 
John  West,  deceased. 

There  is  no  law  in  this  State  which  requires  that  a  deputy  sheriflp  should  be 
appointed  in  writing,  and  in  an  action  by  him  against  the  sheriff  for 
services  rendered  as  auch,  he  will  be  entitled  to  recover  without  proof  of 
his  appointment  in  writing. 

Narr  in  assumpsit  with  the  usual  pleas.  West,  the 
the  deceased,  had  been  sheriff  of  the  county  from  Novem- 
ber 1846  to  November  1848,  and  the  action  of  the 
plaintiff  was  against  his  administrator  for  services  per- 
formed by  him  as  a  deputy  during  his  term  of  office. 

Benjamin  Burton  was  produced  and  sworn  as  a  witness 
for  the  plaintiff,  and  was  proceeding  to  state  that  he  liad 
acted  as  a  deputy  sheriff  for  Mr.  West,  during  the  time  he 
was  in  office. 

W.  Saulsf)uri/,for  the  defendant,  objected  to  the  admissi- 
bility of  the  evidence,  because  if  the  plaintiff  was  the 
deputy  of  the  sheriff,  it  could  not  be  proved  in  that 
manner.  The  sheriff,  it  was  true,  might  have  a  deputy, 
Rev.  Code  p.  5  sec.  3 ;  and  it  was  further  provided  that 
such  deputy  having  served  one  year  in  that  capacity,  could 
not  be  elected,  or  appointed  to  the  office  of  sheriff  within 
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two  years  thereafter.  Uev.  Code  89.  He  was  therefore, 
while  serving  in  that  capacity,  something  more  than  a 
mere  agent,  or  servant  of  the  sheriff;  he  was  an  officer 
known  to  the  law  and  held  an  official  relation  to  it  in  the 
administration  of  justice,  and  in  the  execution  of  the 
process  of  the  courts,  and  as  such,  he  should  have,  and 
produce,  some  higher  evidence  of  his  appointment  and 
authority,  than  the  fact  simply  proved  by  the  witness 
that  he  acted  as  deputy  sheriff.  In  the  case  of  The  State 
V.  Ward^  5  Harr.  496,  the  court  held  that  Davidson,  not 
being  a  constable  of  the  county  and  having  no  legal  dep- 
utation from  any  officer  to  arrest  the  prisoner,  was  a 
trespasser  in  doing  so,  and  that  a  person  having  no  legal 
character  as  an  officer,  cannot  make  an  arrest  without 
producing  an  authority  by  written  deputation  from  one 
having  power  to  make  it. 

But  the  Court  overruled  the  objection.  This  was  an 
action  by  the  plaintiff  to  recover  for  services  rendered  to 
the  deceased  in  his  official  character  as  sheriff  at  his 
instance  and  request,  and  not  a  case  of  an  alleged  illegal 
arrest  between  the  deputy  and  a  third  person,  in  which 
he  was  called  upon  to  show  his  legal  authority  for  making 
it  ;  and  without  alluding  any  further  to  the  case  cited, 
it  was  sufficient  to  remark  that  there  was  no  statute, 
or  law  of  this  State  which  required  that  a  deputy  sheriff 
should  be  deputed,  or  appointed  by  the  sheriff  in  writing, 
and  if  the  services  could  be  proved  to  have  been  render- 
ed by  the  plaintiff  as  such  in  the  mode  proposed,  he 
would  be  entitled  to  recover  for  them,  without  proof  of 
his  appointment  in  writing. 
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John   P.    Marshall   v.   John  Marshall   and    William 
Marshall. 

No  iaformality,  nor  irregularity,  in  the  writ  of  attachment,  nor  in  the  affi- 
davit on  which  it  is  founded,  nor  in  the  docketing  of  the  suit,  will  avail 
as  a  defence  against  an  action  by  a  constable  for  taking  the  goods  from 
his  custody  and  possession,  after  he  has  attached  them. 

Tresspass  for  taking  and  carrying  away  eight  pine  logs 
valued  at  twenty  dollars  each.  The  plaintiff  was  a  consta- 
ble and  had  taken  them  by  virtue  of  a  writ  of  attachment 
issued  upon  the  affidavit  of  John  W.  Walker  before  a  jus- 
tice of  the  peace  against  Captain  William  Rogers  and 
owners  of  the  steamboat  Albert  Horn,  and  had  them  ly- 
ing in  Lewes  Creek.  The  defendants  afterward  took 
them  at  night  from  the  creek  out  to  a  steamboat  in  the 
bay,  which  towed  them  away,  up  the  river. 

On  behalf  of  the  defendants  it  was  argued  that  it  was 
necessary  for  the  plaintiff  to  prove,  first,  that  the  property 
taken  was  the  property  of  the  defendants  in  the  writ  of 
attachment ;  secondly,  that  the  logs  taken  away  by  the 
defendants  in  the  suit,  were  the  same  logs  which  had 
been  taken  by  the  plaintiff  as  constable  on  the  attachment, 
and  also  that  it  should  appear  that  the  writ  of  attachment 
was  a  regular  and  valid  process,  which  in  this  case  it 
could  not  be,  because  it  was  at  the  suit  of  the  plaintiff 
therein,  John  W.  Walker  against  Captain  William  Rogers 
and  owners  of  the  steamboat  Albert  Horn,  without  nam- 
ing the  owners,  or  stating  who  they  were. 

But  the  Court  charged  the  Jury,  that  it  was  incumbent 
upon  the  plaintiff  in  the  action  to  prove  that  he  had  at- 
tached the  property  in  question  and  had  it  in  his  posses- 
sion under  and  by  virtue  of  the  attachment  at  the  time 
the  same  was  taken  away  by  the  defendants,  that  is  to 
say,  either  in  his  actual  or  constructive  possession  ;  and  if 
they  were  satisfied  that  the  logs  taken  away  by  the  de- 
fendants  were  the    same    as    had   been  attached  by  the 
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plaintiff  under  the  writ,  though  lying  in  the  creek,  the 
law  would  adjudge  the  possession  of  them  to  have  been 
in  the  plaintiff,  as  constable,  at  that  time.  That  no  in- 
formality, nor  irregularity  in  the  process  of  attachment, 
nor  in  the  affidavit  on  which  it  was  issued,  nor  in  the 
docketing  of  the  suit  before  the  justice  of  the  peace,  could 
avail  the  defendants  in  the  present  action,  as  the  posses- 
sion of  the  plaintiff"  was  a  lawful  possession  and  the  legal 
custody  of  the  property  was  then  in  him,  and  he  was  le- 
gally responsible  for  the  forthcoming  of  it,  and  the  gist 
of  the  action  against  the  defendants,  was  the  wrongfully 
depriving  the  plaintiff  of  the  possession  of  it. 

C.  R.  and  C.  S.  Layton  for  Plaintiff. 
C.  M.  and  E.  D.  Cullen  for  Defendants. 


Doe  d.   Henry   Van  &  Wife  v.   Jonathan  Draper. 


The  deposition  of  an  aged  and  infirm  witness,  is  admissible  in  evidence 
on  proof  of  her  inability  to  attend  court,  without  resorting  to  a 
summons,  or   attachment  and  return  of  the  sheriff  to   show   the  fact. 

There  is  no  provision  of  law.  or  rule,  or  practice  of  the  court,  requiring 
the  return  of  a  coratnission  de  bene  esse,  to  take  the  testimony  of  aged 
and  infirm  witnesses  in  the  State,  to  show  that  the  commissioner  was 
sworn,  or  atlirmed  to  execute  it  with  fidelity  ;  and  if  it  is  necessary  that 
he  should  be  so  (jualified.  the  court  will  infer  it  in  absence  of  proof  to 
the  contrary. 

Action  of  ejectment.  A  commission  de  bene  esse  had 
issued  in  vacation  to  take  the  testimony  of  aged,  infirm 
and  departing  witnes.soa,  and  on  the  trial  the  plaintiff  of- 
fered in  evidence  the  deposition  of  an  aged  and  infirm 
female  witness  which  had  been  taken  under  it,  proof  hav- 
ing been  first  produced  at  the  stand  that  the  deponent  was 
aged  and  very  infirm,  and  owing  to  a  severe  attack  of 
paralysis,  had  not  been  able  to  walk  for    two    years,  and 
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had  not  been  out  of  her  house  within  that  time,  and  that 
her  residence  was  sixteen  miles  from  Court.  One  of  the 
witnesess,  however,  qualified  his  statement  by  adding 
that  she  might  be  brought  to  court  by  laying  her  in  a 
carriage ;  but  none  of  them  had  seen  her  for  a  week 
previously.  Upon  this,  objection  was  made  by  the 
counsel  for  the  defendant,  to  the  admissibility  of  her  de- 
position, because  it  did  not  sufficiently  appear  that  she  was 
then,  or  had  at  any  time  been  actually  unable  by  reason 
of  her  infirmity  to  attend  as  a  witness,  and  if  even  such 
was  the  case,  it  should  be  shown  by  subpoena,  or  attach- 
ment and  return  of  the  sheriff"  to  that  effect,  as  the  best 
and  only  proper  proof  of  the  fact  under  the  circum- 
stances. 

But  the  Court  overruled  the  objection.  Paralysis,  such 
as  has  been  proved  in  this  instance,  is  usually  a  contin- 
uing infirmity,  and,  as  it  had  been  shown  that  the  deponent 
has  not  been  able  to  walk  for  two  years  past,  up  to  a  very 
recent  period  at  least,  it  would  be  presumed  to  continue 
and  still  exist,  unless  the  contrary  appeared.  It  was  also 
competent  10  prove  her  infirmity  and  consequent  inability 
to  attend  as  a  witness,  without  resorting  to  a  summons, 
or  attachment  and  the  return  of  the  sheriff",  by  other 
evidence,  such  as  had  been  already  adduced  at  the  bar 
of  the  court. 

A  further  objection  was  then  taken  to  the  deposition, 
because  it  (lid  not  appear  by  the  return  to  the  cumniission 
on  whicli  it  was  taken,  that  the  commissioner  had  been 
sworn  or  affirmed,  and  was  duly   qualified  to   execute  it. 

Th(  Court,  however,  admitted  the  deposition.  This  io 
a  commission  dr  hfiic  c^^i:  to  take  the  testimony  of  aged, 
inlirni  and  going  witnesses  in  the  State,  ft  does  not 
appear,  nor  is  it  usual  to  appear,  by  the  return  of  the 
commissioner,  that    he    was  sworn,  or  affirmed   and  duly 
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quaHfied  to  perform  his  duty  with  fidelity.  But  admitting 
for  the  sake  of  argument  that  he  was  not  in  fact  so  qual- 
ified, we  should  not  be  prepared,  for  that  reason  merely, 
to  exclude  the  deposition  in  the  absence  of  any  positive 
provision  of  law,  or  rule,  or  practice  of  the  court,  requir- 
ing that  such  a  commissioner  should  be  so  qualified. 
But  we  are  not  aware  of  any  such  provision,  rule,  or 
practice  ;  and  as  it  is  not  usual  for  this  to  appear  by  the 
return  of  the  commissioner,  it  would  not  be  improper  to 
infer  as  this  matter  now  stands  before  the  court,  that  the 
commissioner,  as  an  officer  of  the  court,  has  performed 
his  whole  duty  in  the  case  ;  and  if  necessary,  that  he  was 
duly  qualified  to  execute  the  commission.  The  courts  of 
England  in  some  cases,  on  application  for  commissioners 
to  take  testimony  in  foreign  countries,  have  omitted  the 
usual  command  to  the  commissioners  in  such  commis- 
sions, lo  be  sworn,  or  affirmed.  1  Greenl.  Ev.  sec.  320. 
Pomford  v.  O'Connor,  5  M.  ^  W.  673.  Claij  v.  Stephenson,  3 
Ad.  cf  Ellis,  807.  In  cases  of  commissions  issued  out  of 
this  court  to  the  commissioners  appointed  in  other  States 
by  the  executive  of  this,  to  take  depositions  to  be  used 
here,  the  law  providing  for  their  appointment,  requires 
that  they  shall  take  a  general  oath  or  affirmation  before 
entering  upon  the  duties  of  their  office,  and  in  all  such 
cases,  the  court  will  presume  that  they  have  complied 
with  the  requirements  of  the  statute. 


Doe  d.  Joseph  Jackson  v,  Benjamin  Collins,  tenant  in 
possession. 

In  an  action  of  ejectment  to  recover  an  estate  for  life  as  tenant  by  the 
curtesy,  the  marriage  of  the  plaintiff  to  his  deceabed  wife,  may  he  proved 
by  tacts  and  circumstances,  such  as  cohabitation  as  man  and  wife  law- 
fully married  to  each  other,  proclaitning  and  representing  themselves  uni 
formly  to  be  so,  and  visiting  and  being  received,  recognized  and  enter- 
tained among  their  relatives,  friends  and  acquaintances  as  such. 

This  was  an  action  of  ejectment  for  three  hundred  acres 
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of  land  in  Cedar  Creek  Hundred.  The  defendant  was 
but  a  tenant  of  the  premises,  the  real  defendant  being 
William  Dennison  in  right  of  his  wife  Elizabeth  Den- 
nison,  previously  Elizabeth  Raughley,  and  to  which  both 
of  the  parties  derived  their  title  from  the  same  source. 
Joseph  Jackson,  the  plaintiff,  claimed  title  to  the  prem- 
ises as  tenant  by  the  curtesy  for  the  term  of  his  life,  as 
the  surviving  husband  of  his  late  wife  Mary  Ann  Jack- 
son, formerly,  Mary  Ann  Raughley  deceased ;  Dennison 
and  his  wife  claiming  in  right  of  the  wife,  as  the  only 
heir  at  law  of  her  mother,  the  said  Mary  Ann  Jackson 
alias  Mary  Ann  Raughley  deceased.  There  was  no  dis- 
pute as  to  the  title  in  fee  of  Mary  Ann  Jackson,  to  the 
premises  in  question,  but  the  proof  was  that  she  was 
originally  married  to  one  Elijah  Raughley  by  whom  she 
had  one  child,  Elizabeth  Raughley,  now  Elizabeth  Den- 
nison, the  wife  of  the  real  defendant,  and  that  Mary  Ann 
Raughley  her  mother,  was  afterwards  divorced  from  her 
father,  by  a  decree  of  the  Court  in  Philadelphia,  where 
they  then  resided,  and  that  she  afterwards  visited  among 
her  relations  and  friends  in  this  county  with  Jackson  the 
plaintiff,  whom  she  represented  to  be  then  her  lawful 
husband,  and  they  were  received  and  entertained  by  them, 
as  man  and  wife,  and  they  passed  as  such  wherever  they 
visited  in  the  county.  It  was  also  proved  on  the  trinl  by 
the  depositions  of  several  witnesses  taken  in  Philadelphia, 
that  they  had  lived  and  cohabited  there  as  man  and  wife 
for  several  years  and  up  to  the  time  of  her  death;  that 
they  had  been  received  and  recognized  among  their 
friends  an^l  relations,  as  man  and  wife,  and  had  uniformly 
proclaimed  and  represented  themselves  as  such,  and  that 
she  had  during  the  time  borne  two  children  by  him  born 
alive  ;  but  they  failed  to  establish  their  actual  marriage 
by  the  evidence  of  any  witness  to  the  fact.  On  the  con- 
trary, it  was  proved  by  a  witness  called  for  the  defence, 
that  during  the  time  they  were  living  together  as  man 
and  wife  in  1844,  he  was  in  Philadelphia,  and  went  with 
Jackson  the  plaintiff  to  Mr.  Dickerson,  a  lawj'er,  about 
17 
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the  land  in  dispute  at  the  present  time,  and  in  their  con- 
versation, Mr.  Dickerson  asked  Jackson,  if  he  was  mar- 
ried to  Mary  Ann  Kau«^hley,  and  lie  said  be  was  and  had 
two  children  by  her.  Mr.  Dickerson  then  asked  him,  if 
he  did  not  want  him  to  get  a  divorce  for  him  of  Mary 
Ann  Kaughley  from  Elijah  Raughley,  and  he  said  he  did. 
Mr.  Dickerson  then  said  to  him  if  the  Court  should  find 
out  that  he  was  living  in  adultery  with  her  and  that 
Raughley  was  also  living  in  adultery  with  another  woman, 
the  divorce  could  not  be  obtained.  At  another  time  in 
a  converdation  which  he  had  with  Jackson,  he  said  it 
would  be  a  ditHcult  thing  for  the  lawyers  in  Delaware  to 
prove  that  he  was  not  married  to  her.  At  another  time 
after  that,  in  a  conversation  with  him,  be  said  that  his 
children  by  her  were  as  much  her  children  as  Elizabeth 
Raughly,  now  Elizabeth  Dennison  was,  and  if  they  were 
not  married,  they  were  still  her  children,  as  much  so,  as 
Elizabeth  Dennison  was,  and  ought  to  have  a  part  of  her 
land  in  Delaware. 

W.  Saulsburi/,  for  the  plaintiff,  cited  2  A\')it  Com.  86. 
iSenscr  ft  al.  r.  Boircr  ct  al.  1  Perm.  Rep.  450.  4  B'lrr  145. 
ThornireU  V.  Morrison.  1  Case)/  327,  in  support  of  the  posi- 
tion he  assumed  and  the  right  of  the  plaintiff  to  recover, 
that  in  a  civil  action,  except  for  adultery,  it  was  not 
necessary  to  prove  the  marriage  by  one  who  witnessed 
the  ceremony,  but  it  might  be  established  by  the  ac- 
knowledgments, or  even  by  the  cohabitation  of  the  par- 
ties as  man  and  wife. 

C  S.  L(o//on,  for  the  defendant,  replied  and  relied  on 
tho  evidence  in  the  case,  to  disprove  any  legal  marriage 
between  the  phiintiif  and  the  mother  of  Elizabeth  Den- 
nison, Mary  Ann  Raughley  deceased. 

The  Court,  (i'djrln,  Ch.  J.,  ehar(/f(/  the  jury:  Tlie  real 
plaintiff  and  the  real  deiendant  in  the  action  claimed  the 
land  in  (luestion  under  the  same  person,   the   former    as 
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tenant  by  the  curtesy  for  the  term  of  his  life,  as  the  sur- 
viving husband  of  Mary  Ann  Raughley,  or  Mary  Ann 
Jackson  deceased,  and  the  latter,  who  denies  the  marriage 
or  the  legal  validity  of  it,  provided  any  has  been  proved, 
between  the  plaintiff  and  hor  mother,  the  late  Elizabeth 
Raughley  deceased,  as  her  only  legitimate  child  and  heir 
at  law  in  fee.  On  behalf  of  the  plaintiff  it  is  alleged  that 
he  was  the  lawful  husband  of  the  mother  of  the  real  de- 
fendant Elizabeth  Dennison,  for  several  years  previous  to 
and  at  the  time  of  her  decease,  and  that  he  had  one  or 
two  children  born  of  her  during  their  marriage,  and 
capable  of  inheriting  her  estate,  and  that  by  virtue  of 
this  marriage  and  the  birth  of  these  children  and  heirs 
of  their  mother,  he  is  entitled  to  the  whole  premises  for 
the  terra  of  his  natural  life,  as  tenant  by  the  curtesy  ;  and 
if  he  has  established  or  proved  these  facts  to  the  satis- 
faction of  the  jury,  he  was  so  entitled  to  recover  them. 
But  on  the  part  of  the  defendant  this  is  denied,  because 
it  is  alleged  that  they  never  were  lawfully  married  in 
point  of  fact,  and  though  they  cohabited  and  lived  to- 
gether as  such,  the  legal  relation  of  husband  and  wife 
never  existed  between  them,  and  that  consequently  on 
the  death  of  Mary  Ann  Raughley,  her  mother,  the  lands 
immediately  descended  to  her  as  her  only  heir  at  law. 

To  entitle  a  plaintiff  to  recover  in  an  action  like  this, 
as  tenant  by  the  curtesy  for  the  term  of  his  life  on  the 
death  of  his  wife,  of  her  real  estate,  it  is  incumbent  upon 
him  to  prove  to  the  satisfaction  of  the  jury,  first,  that  he 
was  lawfully  married  to  her,  secondly,  that  his  wife  was 
seized  or  possessed  of  an  estate  of  inheritance  in  the  lands 
in  question  during  tiieir  marriage,  and  in  the  next  pliice, 
that  he  had  issue,  or  a  child,  or  chihlron  born  alive  by  her, 
capable  of  succeeding  to,  or  inheriting  the  land,  or  a  por- 
tion of  it  as  her  heir  or  heirs  at  law  upon  her  death,  and 
lastly  her  death;  and  if  he  has  failed  in  any  one  of  these 
particulars  to  establisli  it  to  the  satisfaction  of  the  jury, 
he  is  not  entitled  to  such  an  estate  in  tlie  lands,  and  can- 
not recover  in  the  action.     The  case,  howevi^-r,  before  the 
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Court,  and  so  far  as  the  evidence  in  it  was  concerned,  in- 
volved the  consideration  and  determination  by  the  jury 
of  two  facts  merely,  for  there  was  no  dispute  between 
the  parties  that  Mary  Ann  Raughley,  or  Mary  Ann 
Jackson  during  the  time  she  and  the  plaintift'  lived  to- 
gether as  man  and  wife  and  up  to  the  time  of  her  death, 
was  seized  and  possessed  of  the  whole  premises  in  fee 
by  her  tenants,  and  that  she  had  one  or  two  children  born 
alive  by  him  during  the  time,  and  that  she  is  now  dead. 
Her  divorce  from  Elijah  Raughley  has  also  been  sufficient- 
ly proved,  but  whether  it  was  decreed  before,  or  after 
her  cohabitation  commenced  with  the  plaintiff",  it  was  for 
the  jury  to  decide  from  all  the  evidence  before  them. 
The  two  leading  questiona  of  fact  before  adverted  to, 
however,  for  the  jury  to  decide  were,  first,  were  the 
plaintiff"  Joseph  Jackson  and  Mary  Ann  Tiaughley  ever 
lawfully  married,  or  did  the  relation  of  husband  and  wife 
in  contemplation  of  law,  ever  in  fact  exist  between  them, 
upon  all  the  evidence  before  them  touching  that  point? 
and  secondly,  if  they  wore  lawfully  married,  were  their 
children,  or  cither  one  of  them  born  in  lawful  wedlock, 
that  is  to  say,  after  a  lawful  marriage  had  been  contracted 
between  them  ?  For  if  they  were  both  born  either  be- 
fore the  divorce  ofthoir  mother  from  Elijah  Raughley,  or 
before  her  lawful  marriage,  if  it  ever  occurred,  to  the 
plaintiff",  then  he  was  not  entitled  to  an  estate  by  the 
curtesy  in  the  premises,  for  they  would  in  either  case 
both  be  children  of  illegitimate  birth  in  the  eye  of  the 
law,  and  would  of  course  be  incapable  of  succeeding  as 
heirs  to  any  part  of  the  estate  of  their  mother  on  her 
death.  But  if  tlie  jury  should  be  satisfied  from  the  evi- 
dence, that  the  plaintiff"  and  the  mother  were  lawfully 
married  sui)soqucnt  to  her  divorce  from  Raughley,  (for 
if  they  had  been  L:iarricd  before  tliat  divorce,  it  would 
have  been  an  illegal  and  invalid  marriage  l)etween  them) 
and  their  children,  or  either  of  them,  were  born  in  lawful 
wedlock,  or  after  such  lawful  marriage  between  them, 
then  the  plaintiff'  had  made  out  his  case,   and    would   be 
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entitled  to  their  verdict ;  but  if  both,  or  either  of  these 
points  was  not  established  to  their  satisfaction,  then  he 
could  not  recover. 

Marriage  in  contemplation  of  the  common  law  is  a 
civil  contract,  but  it  can  only  be  contracted  by  some  posi- 
tive act,  or  ceremony,  or  solemnization  recognized  by 
the  law  of  the  place  where  it  is  entered  into.  But  not- 
withstanding it  must  be  so  contracted,  it  is  not  in  all 
cases  necessary  that  the  fact  of  its  having  been  contracted 
should  be  susceptible  of  direct  and  positive  proof,  as  by 
a  person  who  was  present  at  the  time  and  witnessed  the 
ceremony.  Ordinarily,  it  may  be  proved  by  secondary, 
or  circumstantial  evidence,  and  in  a  case  like  the  present, 
a  lawful  murriage  between  the  plaintiff  and  Mary  Ann 
Raughley  may  be  inferred,  or  presumed  by  the  jury  from 
the  facts  and  circumstances  proved,  that  they  lived  and 
cohabited  together  as  man  and  wife  lawfully  married  to 
each  other,  proclaimed  and  represented  themselves  uni- 
formly to  be  so,  and  visited  together  and  were  received, 
recognized  and  entertained  among  their  relatives,  friends 
and  acquaintances  as  such,  if  in  the  judgment  of  the  jury 
all  the  evidence  in  the  case  bearing  upon  the  point,  should 
warrant  such  a  conclusion.  But  they  must  be  satisfied 
that  there  was  a  lawful  marriage  between  them,  and  that 
afterwards  there  was  at  least  a  child  born  alive  to  them 
in  lawful  wedlock,  or  the  plaintiff  could  not  recover. 


Isaac  H.  D.  Knowles  v.  Amelia  A.  Knowles. 

A  witness  cannot  be  excused  from  answering  a  question  pertinent  and  mate- 
rial to  the  issue  joined,  merely  on  the  ground  that  his  answer  to  it,  will 
have  the  tendency,  or  effect  to  degrade  him  ;  but  where  the  question  is  ir- 
relevant, or  only  collateral  to  the  matter  in  issue,  he  cannot  be  compelled 
to  answer,  if  it  would  have  that  effect. 

Libel  for  divorce.     The  ground  alleged  for  the  divorce 
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was  adultery,  and  on  the  hearing  of  the  case,  the  party 
with  whom  it  was  alleged  in  the  petition,  the  wife  had 
committed  the  offence,  was  called  on  the  part  of  the  peti- 
tioner as  a  witness  to  prove  it,  and  declined  to  answer  the 
question  propounded  to  him  for  that  purpose,  on  the 
ground  that  his  answer  to  it,  would  have  a  tendency  to 
degrade  him. 

The  Court  held,  Milligan  J.  doubting,  that  if  the  ques- 
tion was  pressed  and  insisted  upon,  the  witness  must  an- 
swer it.  The  rule  of  law  is  well  settled  that  no  witness 
is  bound  to  criminate  himself,  that  is  to  say,  to  answer  a 
question  which  may  have  the  effect  to  subject  him  to 
a  criminal  prosecution  ;  and  it  is  also  well  settled  that  he 
cannot  be  excused  from  answering  a  question,  because 
his  answer  may  render  him  liable  to  a  civil  suit.  But 
whether  he  is  obliged  to  answer,  when  his  answer  may 
have  a  tendency  to  degrade  him,  or  disparage  him  in  the 
esteem  of  his  fellow  men,  is  not  so  well  settled  and  has  long 
been  a  matter  of  more  controversy  and  discussion.  The 
better  opinions  and  decisions,  however,  appear  to  be,  that 
when  the  question  is  directly  pertinent  and  material  to  the 
matter  in  issue,  he  cannot  be  excused  from  answering  it, 
merely  on  the  ground  that  his  answer  will  have  the  tend- 
ency, or  effect  to  degrade  him,  or  to  diminish  his  standing 
and  respectability  in  the  community  ;  but  where  it  is  irrele- 
vant, or  only  collateral  to  the  matter  in  issue,  he  cannot 
be  compelled  to  answer. 

In  the  present  case  the  question  is  certainly  pertinent 
and  material  to  the  issue  joined,  the  alleged  adulterous 
intercourse  of  the  respondent  with  the  witness,  which  she 
denies,  and  as  his  answer,  whatever  it  may  be,  cannot 
subject  him  to  a  criminal  prosecution  in  this  State,  he 
must  answer  it. 
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JOHN  Doe,  on  the  demise  of  Louder  N.  Hearn  v.  Joshua 
Gray,  tenant  in  possession. 

The  relation  of  landlord  and  tenant,  or  tenancy,  is  a  question  of  fact,  like 
that  of  possession,  and  may  be  proved  by  parol  evidence,  as  by  the 
payment  of  rent,  or  by  the  admisssions  and  declarations  of  the  parties  in 
regard  to  the  matter. 

It  is  a  sufficient  service  of  notice  to  quit,  to  leave  it  at  his  house  on  the 
premises  with  his  wife  in  the  absence  of  the  tenant  from  home,  for  it  is 
not  necessary  that  it  should  be  served  personally  upon  him. 

If  the  demise  is  not  by  deed,  and  no  time  is  proved  when  it  is  to  begin,  or 
terminate,  it  constitutes  a  renting  from  year  to  year,  and  commences  at 
the  usual  time  of  renting  such  premises  in  the  county. 

This  was  an  action  of  ejectment  for  a  farm  containing 
a  hundred  and  sixty  acres  in  Broad  Creek  hundred,  which 
had  been  sold  at  sheriff's  sale  to  satisfy  sundry  judgments 
against  the  defendant,  and  bought  by  the  plaintiff.  The 
sale  had  been  duly  returned  and  confirmed  by  the  court 
at  the  October  Term  1853,  and  a  deed  had  been  or- 
dered from  the  sheriff*  to  the  plaintiff  for  the  premises, 
and  which  was  duly  executed  and  delivered  and  bore 
date  November  1st,  1853.  The  counsel  for  the  plaint- 
iff proved  by  a  witness  called  to  the  stand,  that  the 
defendant  was  in  possession  of  the  premises  when  they 
were  sold  by  the  sheriff  and  bought  by  the  plaintiff',  and 
also,  when  the  present  action  was  commenced  ;  and  that 
he  had  known  him  after  the  execution  and  delivery  of  the 
sheriff's  deed  to  the  plaintiff,  to  find  fence  rails  for  the 
land  and  guano  to  manure  it,  and  that  he  had  told  him 
he  was  to  pay  to  the  plaintifl'  as  rent  for  the  farm,  one  half 
of  the  corn  raised  upon  it. 

On  the  cross-examination  of  the  witness,  the  counsel 
for  the  defendant  enquired  if  there  was  not  an  under- 
standing, or  agreement  between  the  plaintifi"  and  the 
defendant  at  the  sale  of  the  land  by  the  sherift",  that  the 
defendant  was  to  remain  in  possession  of  the  farm  and 
pay  rent  for  it,  which  was  objected  to  on  the  ground 
thatuo  evidence  by  parol  merely  was  admissible  to  prove 
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an  agreement  in    regard  to  lands,    or  any   interest  in  or 
concerning  them. 

By  the  Court:  If  we  understand  the  purport  and  object 
of  the  inquiry,  it  is  strictly  in  cross-examination  and 
reply  to  the  inquiry  propounded  by  the  counsel  for  the 
plaintiff,  which  was  also  by  parol  evidence  ;  and  it  would 
be  admissible  on  that  principle  if  on  no  other.  But 
it  is  also  to  prove  that  after  the  sale  the  relation  of 
landlord  and  tenant  subsisted  between  the  parties  in  re- 
gard to  the  land,  and  this  was  a  fact  which  it  was  always 
competent  to  prove  by  parol.  It  does  not  go  to  the  ques- 
tion, or  to  the  point  of  controv^ertiug,  or  to  the  denial  of 
the  legal  title  of  the  plaintiff,  but  is  entirely  consistent 
with  it,  and  if  proved,  but  confirms  and  establishes  it  so 
far  as  these  parties  are  mutually  concerned  and  affected. 
The  existence  of  a  tenancy,  or  the  relation  of  landlord  and 
tenant  with  reference  to  a  particular  piece,  or  tract  of  land, 
is  a  fact  like  that  of  possession,  and  may  and  generally 
must  be  proved,  or  disproved  by  parol  evidence,  as  by  the 
payment  of  rent,  or  the  admissions,  or  declarations  of  the 
the  parties  on  the  subject.  Besides,  by  the  terms  of  the 
statute,  a  demise  of  land  for  a  year  and  no  longer,  is  good 
by  parol  and  requires  no  written  lease,  tQ  prove  or  estab- 
lish the  terms  of  it. 

Proof  was  then  made  on  the  part  of  the  plaintiff  that 
the  defendant  had  admitted  that  he  had  paid  the  plaintiff 
rent  for  the  farm,  for  two  years  after  the  sale  of  it,  but 
had  refused  to  pay  it  the  third  year;  and  also  that  he  had 
caused  a  written  notice  under  his  hand  to  be  left  at  the 
house  of  the  tlefendant  on  the  premises,  in  the  hands  of 
his  wife  in  liis  absence  from  home,  on  tlie  first  of  August 
1856,  notifying  him  to  leave  the  farm  and  to  deliver  up 
the  possession  to  him  on,  or  before  the  first  of  January 
1867.     On  which  the  plaintiff  rested  his  case. 

The  Connsrl  for  the  defendant  submitted  a  motion  for 
a  non-suit ;  first,  because  the  service  of  notice  to  quit  was 
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not  sufficient.  It  should  have  been  served  personally  on 
the  defendant,  as  the  statute  made  no  provision  for  leav- 
ing it,  or  a  copy  of  it,  at  his  home  in  his  absence,  with 
his  wife,  or  any  other  person  ;  and,  secondly,  because  it 
did  not  appear  at  what  time  the  tenancy  commenced,  and 
of  course,  when  the  year  expired.  It  appeared  by  the 
evidence,  that  the  plaintiff's  title  to  the  premises  accrued 
on  the  1st  day  of  November,  1853,  and  that  the  renting 
of  the  defendant  commenced  from  that  time  and  was  from 
year  to  year.  And  if  such  was  the  case,  then  the  rental 
year  would  expire  on  the  last  flay  of  October  in  each  and 
every  year  thereafter  during  the  holding,  and  the  notice 
given  on  the  first  of  August  to  quit  on  the  first  of  Janu- 
ary following,  was  not  in  accordance  with  the  terms  of 
the  letting,  and  did  not  give  three  months  for  the  purpose, 
before  the  first  of  November  ensuing,  when  the  rental 
year  in  point  of  fact  expired. 

But  the  Court  overruled  the  motion  for  a  non-suit  on  both 
grounds ;  and  as  the  defendant  offered  no  evidence,  charg- 
ed the  jury  that  the  service  of  the  notice  to  quit,  was, 
under  the  circumstances,  sufficient,  and  that  as  the  renting 
of  the  premises  continued  for  several  years  without  any 
demise  by  deed  or  written  lease,  it  must,  by  the  express 
terms  of  the  statute,  be  construed  and  considered  to  be 
a  renting  from  year  to  year;  and  as  no  time  had  been 
proved  when  it  was  to  begin,  or  when  it  was  to  end,  and 
the  plaintiff's  title  only  accrued  on  the  first  of  November, 
and  the  defendant  was  himself  the  owner  of  the  premises 
up  to  that  time,  it  was  to  be  presumed  that  the  first  year's 
renting  by  the  understanding  and  intendment  of  the  par- 
ties, was  to  commence  with  the  first  day  of  January  fol- 
lowing, the  usual  time  when  the  renting  of  such  premises 
commences  in  this  county,  and  Qf  course  expired  with 
the  last  day  of  December  in  that  year,  and  so  with  every 
year  thereafter,  up  to  the  time  when  by  the  notice  to  quit, 
it  was  terminated. 

C.  S.  Layton,  for  plaintiff. 

Moore  and  W.  Saulsbury,  for  defendants. 

18 
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Alfred  P.  Robinson,  Administrator  de  bonis  non,  of  Peter 
Robinson  deceased  v.  Charles  Tunnell  Administrator 
of  Arthur  Milby  deceased. 


In  an  inquisition  upon  a  writ  of  elegit,  it  is  the  duty  of  the  sheriff  to  hear  and 
decide  every  question  arising  in  regard  to  the  competency  of  witnesses 
and  the  admissibiliTy  of  evidence,  for  it  is  not  the  province  of  the  jury  to 
determine  such  questions,  and  he  cannot  submit,  or  delegate  such  a  power 
to  them. 

So  far  as  the  execution  of  the  writ  of  elegit  is  merely  ministerial,  it  may  be 
performed  by  the  sherifTs  deputy. 

The  writ  of  elegit  is  not  a  common  law  writ,  even  in  England,  but  is  found- 
ed upon  and  given  by  the  Statute  of  Westm.  2nd.  (13  £d.  1.  chap.  18.) ; 
although  it  is  different  there  in  several  respects,  from  what  it  is  under  the 
statute  of  this  State,  whilst  in  others  it  is  essentially  the  same. 

Both  by  the  practice  there,  and  by  the  practice  here,  on  entering  upon  the 
execution  of  a  writ  of  elegit,  the  sheriff  is  in  all  cases  to  empanel  a  jury  of 
twelve  men  who  must  be  duly  qualified  to  make  inquiry  in  that  country  of 
all  the  goods  and  chattels  of  the  defendant  and  to  appraise  the  same,  and  al- 
so to  inquire  as  to  the  seizin  and  value  of  all  his  lands  and  tenements 
which  he  had  at  the  time  of  the  recovery  of  the  judgment,  or  at  any  time 
thereafter;  but  here  the  jury  is  only  to  inquire  as  to  the  seizin  and  value 
of  the  lands  and  tenements  which  the  defendant  had  when  the  judgment 
was  recovered  and  at  any  time  afterward  ;  and  upon  such  inquisition  it 
was  formerly  the  practice  there,  for  the  sheriff  to  deliver  all  the  goods  and 
chattels,  except  beasts  of  the  plough,  and  a  moiety  of  the  lands  to  the 
plaintiff,  on  whieh  the  goods  and  chattels  became  his  absolute  property  at 
the  price  of  their  appraisement  or  valuation,  but  to  hold  the  moiety  of  the 
lands  only  until  the  residue  of  the  debt  should  be  levied  and  satisfied. 
But  this  practice  is  no  longer  pursued  by  the  sheriff  in  that  country,  for 
he  now  only  delivers  legal  possession  of  the  land  to  the  plaintiff  on  the 
writ  of  elegit,  and  leaves  him  to  bring  his  action  of  ejectment  on  the  return 
of  the  writ  and  inquisition  to  obtain  the  actual  possession.  Under  the 
statute  of  this  State,  however,  if  the  defendant  in  the  writ,  or  any  one 
holding  nnderhim,  is  in  possession  of  the  land,  the  jury  are  only  to  in- 
quire into  the  seizin  and  value  of  it,  and  whether  it  is  liable  to  be  taken  in 
execution  for  the  debt,  and  if  they  find  the  defendant,  or  any  person  hold- 
ing under  him,  in  possession,  it  is  made  the  duty  of  the  sheriff,  without 
inquiring  into  the  title  of  the  defendant  thereto  in  such  case,  to  remove 
the  defendant,  or  the  person  so  in  possession,  and  to  deliver  the  premises 
to  the  plaintiff,  or  his  agent,  not  the  one-half,  as  under  the  English  statute, 
to  hold  for  an  indefinite  period,  until  the  debt  is  satisfied,  but  the  whole, 
until  out  of  the  rents  and  profits  the  debt  is  paid,  provided  the  term  shall 
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not  exceed  Beven  yeaxs.  Bat  if  upon  inqairy  the  jary  shall  not  find  the 
defendant,  nor  any  one  holding  under  him,  in  possesaion  of  the  lands 
and  tenements  mentioned  in  the  writ,  but  other  person  or  persons  in  pos- 
session thereof,  then  the  sheriff  here  is  not,  in  soch  case,  to  remove  the 
person,  or  persons  in  possession,  but  the  jury  is  to  proceed  farther  in 
their  inquisition  and  inquire  also  into  the  title  of  the  defendant  thereto, 
and  whether  the  same  are  liable  to  be  taken  in  execution  for  the  debt ; 
and  if  it  be  so  found,  the  Court  will,  upon  the  return  of  the  writ  and  in- 
quisition, on  the  application  of  the  plaintiff,  award  a  writ  in  the  nature  of 
a  writ  oi  haben  facias  possessionem,  to  put  him  in  possession  of  the  prem- 
ises. For  in  neither  case,  is  it  necessary  for  him  ander  the  statute  of  this 
State,  as  under  the  practice  in  England,  to  resort  to  an  action  of  eject- 
ment to  obtain  the  actual  possession.  The  finding  of  the  jury  upon  an 
inquisition  however,  is  not  conclusive  under  the  statute  of  this  State,  but 
a  person  removed  from  lands  under  a  writ  of  elegit,  or  any  other  person 
may  maintain  an  ejectment  to  recover  possession  of  the  same,  notwith- 
standing such  finding,  if  the  land  was  not  liable  to  be  taken  for  the  debt  in 
question. 

The  inquisition  must  in  all  cases,  include  an  inquiry  into  the  seizin,  value, 
quality  and  location  of  the  land,  and  contain  a  description  of  it,  as  well 
as  an  inquiry  into  the  fact  whether  it  is  liable  to  be  taken  in  execution 
for  the  debt ;  and  when  the  title  of  the  defendant  in  the  writ  is  to 
be  inquired  into  pursuant  to  the  provisions  of  the  statute,  the  inquisition 
should  also  state  and  set  forth  his  title  thereto  as  found  by  the  jury,  as 
the  grounds  on  which  the  Court  may  award  the  writ  in  the  nature  of  a  writ 
oi  habere  facias  possessionem  on  the  application  of  the  plaintiff. 

But  it  is  not  suflBcient  for  the  jury  to  find  in  any  case  simply,  that  the  lands 
and  tenements  mentioned  in  the  vrit,  wpre  not  liable  to  be  taken  in  exe- 
cution for  the  debt,  without  disclosing  in  the  inquisition,  the  grounds  and 
reasons  for  such  a  conclusion  on  their  part.  Such  a  return  and  inquisi- 
tion held  insuihcient. 


The  plaintiff  had  obtained  a  judgment  in  the  Superior 
Court  for  Sussex  County  against  the  defendant,  on  a  writ 
of  scire  facias  upon  a  judgment  of  several  years  standing, 
recovered  by  I'eter  Robinson  against  Arthur  Milby,  on 
which  he  had  sued  out  a  writ  of  elegit  against  the  admin- 
istrator and  tcrre  tenants  of  Milby,  and  on  which  he  had 
afterwards  obtained  a  rule  to  show  cause  wherefore  the 
elegit  and  inquisition  held  thereon,  should  not  be  set 
aside.  On  the  hearing  of  the  rule  it  appeared  in  evidence, 
that  the  inquisition  on  the  elegit  was  mainly  held  and 
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conducted  by  his  deputy  in  the  absence  of  the  sheriff, 
who  was  present  but  a  short  time,  and  that  his  name  to 
the  return  of  the  writ  and  inquisition,  was  in  the  hand 
writing  of  his  deputy  and  subscribed  thereto  by  his  au- 
thority. It  was  also  proved  that  the  witnesses  were  sum- 
moned by  the  parties  respectively  to  attend  the  inquiry, 
and  a  question  having  been  raised  between  the  counsel 
during  the  progress  of  it,  as  to  the  legal  competen- 
cy of  some  of  the  witnesses  and  the  admissibility  of 
their  testimony,  whilst  the  sheriff  was  present  and  con- 
ducting it  in  person,  he  declined  to  decide  the  question 
himself,  and  submitted  it  to  the  jury  of  inquest,  to  de- 
termine whether  such  witnesses  should  be  sworn  and  ad- 
mitted to  testify  in  regard  to  the  matter  and  which  was 
decided  by  a  majority  of  them,  and  thereupon  their  testi- 
mony was  admitted.  It  also  appeared  by  the  return  of  the 
writ  and  inquisition  that  the  sheriff  had  not  inquired  into 
the  annual  value  of  the  rents  and  profits  of  the  lands,  ten- 
ements and  hereditaments  taken  in  execution  as  formerly 
the  lands  of  Arthur  Milby  deceased,  and  now  in  posses- 
sion of  the  terre-tenants  ;  nor  whether  he  found  the  de- 
fendant, or  any  person  holding  under  him  in  possession  of 
the  lands  and  tenements  mentioned  in  the  writ;  but  it 
simply  appeared  by  the  return  thereof,  that  the  inquiry 
was  held  by  him  at  the  time  stated,  and  that  the  said 
lands,  tenements  and  hereditaments  were  not  liable  to  be 
taken  in  execution  for  the  debt  and  damages  in  the  said 
writ  mentioned. 

James  A.  Bayard^  for  the  plaintiff:  The  writ  of  elegit  at 
common  law,  is  very  difterent  from  the  writ  of  elegit  in 
this  State  under  our  statute.  At  common  law,  it  was  an 
alternative  writ ;  for  the  plaintiff  might  either  sue  out  a 
fieri  facias  &nd  sell  the  goods,  or  he  might  sue  out  an  elegit, 
on  which  the  sheriff  delivered  the  goods  of  the  defendant 
to  him  at  a  valuation  of  the  same,  and  if  they  were  not 
sufficient  to  satisfy  the  debt,  then  he  was  commanded  by 
the  writ  to  deliver  in  addition  thereto  to  the  plaintiff,  one 
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half  of  the  lands  and  tenements  of  the  defendant.  But 
before  this  could  be  done  by  the  sherift',  the  rental  value 
of  the  land  had  to  be  inquired  ot  by  him  through  a  jury 
called  for  that  purpose;  and  if  the  defendant  thereupon 
refused  to  yield  the  possession  of  the  land  to  the  plaintiff, 
the  latter  could  not  have  a  writ  of  habere  facias  possessionem 
on  the  return  of  the  elegit,  to  put  him  in  possession,  but 
he  was  obliged  to  resort  to  an  action  of  ejectment  to  re- 
cover and  obtain  the  possession  of  the  one-half  thereof. 
Under  the  laws  of  this  State,  however,  lands  and  tenements 
were  always  liable  to  be  siezed  and  taken  in  execution 
and  sold  for  debt,  and  under  our  statutory  provisions  in 
regard  to  the  writ  of  elegit,  the  proceeding  is  quite  dif- 
ferent. For  here  no  sale  of  the  land  can  be  made  by 
virtue  of  any  execution  process,  and  no  writ  of  elegit  can 
issue  to  put  the  plaintiff"  in  possession  of  it,  only  where 
no  sufficient  personal  estate  of  the  defendant  can  be 
found  to  satisfy  the  debt  upon  judgment  and  execution 
obtained, although  lauds  and  tenements  under  our  statutes, 
are  liable  to  be  seized  and  taken  in  execution  on  a  writ  of 
jkri  facias^  but  not  to  be  sold  until  after  it  has  been  ascer- 
tained and  determined  by  a  previous  inquisition  of  office 
by  the  sheritF,  that  the  yearly  rents  and  profits  beyond 
all  reprises,  of  such  lauds  and  tenements  will  not  be  suf- 
ficient, within  seven  years,  to  satisfy  the  debt,  or  damages, 
and  costs  in  such  execution ;  and  it  is  only  when  it  has 
thus  been  determined,  on  such  previous  inquisition,  that 
the  yearly  rents  and  profits,  beyond  all  reprises,  of  the 
lands  and  tenements,  will  be  sufficient,  within  seven  years, 
to  satisfy  the  judgment,  as  has  been  done  in  this  case, 
that  the  writ  of  elegit  can  be  issued  here;  under  which, 
in  the  words  of  our  statute,  "the  lands  and  tenements  in- 
quired on  are  to  be  delivered  to  the  plaintiff,  to  be  held 
until  the  (lel)t,  or  damages,  and  costs  are  levied  by  a  rea- 
sonable extent,  in  the  same  manner  as  lands  are  delivered 
upon  writ8  of  elegit  in  England."  The  statute  then  pro- 
ceeds further  to  provide  that  if  the  sheriff' on  entering  up- 
on lands  and  tenements  to  execute  a  writ  of  elegit,  shall 
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find  the  same  in  the  possession  of  the  defendant  in  the 
writ,  his  executors,  or  administrators,  or  any  person  hold- 
ing under  him,  or  them  or  any  of  them,  he  shall  remove 
the  person,  or  persons  so  in  possession,  and  deliver  the 
premises  to  the  plaintiff,  or  his  agent,  without  inquiring 
into  the  defendant's  title  thereto  ;  but  if,  on  the  contrary, 
the  sheriff  upon  executing  a  writ  of  elegit,  shall  not  find 
the  defendant,  nor  any  person  holding  under  him,  in  pos- 
session of  the  lands  and  tenements  mentioned  in  the  writ, 
he  shall,  upon  inquiring  the  value  of  such  lands  and  ten- 
ements, also  inquire  by  the  same  jury,  upon  oath,  or  aflirm- 
ation,  into  the  title  of  the  defendant  in  the  elegit  to  the 
premises  therein  mentioned,  and  shall  certify  and  return 
such  inquisition  annexed  to  the  writ  under  which  it  is 
made.  In  all  of  which  respects  it  will  be  seen  that  the 
writ  of  elegit  here,  which  is  but  a  special  and  limited 
writ  of  elegit  under  our  statute,  differs  very  materially 
from  the  writ  of  elegit  at  common  law. 

Now  the  first  objection  which  we  have  to  urge  to  the 
inquisition  and  return  in  this  case,  which  appears  upon 
its  face,  is  this;  the  sheriff  has  inquired  into  the  title  to 
the  land,  (and  this  appears  only  by  implication,  for  he 
does  not  expressly  say  so,)  without  saying,  or  returning 
whether  he  found  the  defendant  in  the  writ,  or  any  one 
holding  under  him,  in  possession,  or  not,  and  which  he 
could  only  do,  in  case  he  did  not  find  the  defendant,  nor 
any  pert-on  holding  under  him,  in  possession  of  the  land, 
pursuant  to  the  terms  of  the  statute.  Besides,  as  we  have 
seen,  the  statute  ^'equires  that  if  the  sheriff  upon  execu- 
ting the  elegit,  shall  not  find  the  defendant  in  the  writ, 
nor  any  one  holding  under  him,  in  possession  of  the  land 
he  shall,  upon  inquiring  the  value  of  the  land,  also  inquire 
by  the  SMme  jury  into  the  title  of  the  defendant  to  the 
premises,  and  certify  and  return  such  inquisition  annexed 
to  the  writ  under  which  it  is  made.  But  before  the  sheriff, 
according  to  the  true  meaning  and  construction  of  this 
provision  of  the  statute,  could  inquire  into  the  title  of 
the  defendant  to  the  premises,  he  was  bound  first  to  in- 
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quire  as  to  the  value  of  them  ;  because  by  the  same  jury 
by  which  he  was  to  inquire  the  value,  he  was  to  iDquire 
into  the  title  of  the  defendant  to  them,  and  which  clearly 
imports  that  the  value  of  them  was  first  to  be  inquired 
into  and  ascertained.  In  this  case,  however,  there  was 
no  inquiry  at  all,  as  to  the  value  of  the  land,  which  was 
always  necessary  in  a  writ  of  elegit  both  at  common  law 
and  under  the  statute,  because  without  it,  the  plaintiff 
could  not  have  his  action  of  ejectment  for  the  land. 

Again,  it  appears  that  the  jury  were  to  inquire  whether 
the  lands  mentioned  in  the  elegit  were  liable  to  be  taken 
in  execution  under  it,  whereas  it  should  have  been  to  in- 
quire of  their  value  and  also  as  to  the  title  of  the  defend- 
ant to  them,  in  case  the  sheriff  should  not  find  him,  nor 
any  holding  under  him,  in  possession  of  them;  and  this 
involved  the  simple  inquiry  whether  the  defendant  Ar- 
thur Milby  in  this  cape,  was  seized  of  the  land  at  the  time 
of  the  rendition  of  the  original  judgment  against  him,  or 
at  any  time  afterward,  and  which  would  be  a  fact  compe- 
tent for  the  jury  to  find  and  determine ;  but  it  would  never 
do  to  allow  the  jury  to  enter  into  a  general  inquiry  as  to 
the  legal  title  to  the  premises  and  to  make  a  general  re- 
turn, such  as  that  the  lands  were,  or  were  not,  liable  to 
be  taken  in  execution  on  the  writ. 

Another  objection  which  we  take  to  the  writ,  inquisi- 
tion and  return  is,  that  the  jury  were  to  inquire  if  the 
lands  mentioned  in  the  writ  were  liable  to  be  taken  in 
execution  to  satisfy  a  judgment  recovered  by  Thomas 
Robinson,  the  former  administrator  of  Peter  Robinson 
deceased,  against  Charles  TuTinell  administrator  of  Arthur 
Milby,  deceased,  in  the  year  1857  ;  instead  of  which  it 
should  have  been  to  satisfy  the  original  judgment  entered 
many  years  ago  in  the  life-time  of  the  original  parties 
to  it,  on  which  the  scire  facias  was  issued  in  whieli  the 
judgment  of  1857  was  recovered,  and  which  was  merely  a 
judgment  th^t  the  plaintiff  in  the  sci.  fa.  should  have  ex- 
ecution on  the  original  judgment,  and  on  which  the  exe- 
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cution  must  be  issued,  and  not  upon  the  judgment  in  the 

sci.  fa.  * 


W.  Saulsbury^  for  the  defendant :  As  to  the  objection 
taken  on  the  other  side,  that  there  was  no  inquiry  in  re- 
gard to  the  value  of  the  land  bj  the  jury,  he  would 
respectfully  ask  why  should  there  have  been  any  such  in- 
quiry, and  where  was  the  necessity  for  it,  in  this  case, 
since  the  jury  found  and  have  so  returned  the  fact,  that 
the  lands  are  not  liable  to  be  taken  in  execution  for  the 
debt?  If  the  jury  were  satisfied  upon  the  inquiry  made 
that  the  lands  in  question  were  not  liable  for  the  debt,  it 
was  not  necessary  for  them,  he  apprehended,  to  enter  into 
any  inquiry  as  to  the  value  of  them.  As  to  other  objec- 
tions which  had  been  taken,  rather  to  the  writ  itself  than 
to  the  return  thereon, he  thought  them  equally  unsound; 
but,  if  they  should  be  deemed  otherwise,  neither  himself, 
nor  the  parties  for  whom  he  appeared,  were  in  any  degree 
responsible  for  the  errors  insisted  on,  as  the  counsel  for 
the  plaintiff,  he  supposed,  had  had  the  direction  and  con- 
trol of  his  own  process,  and  were  alone  accountable  for 
the  form  and  manner  in  which  it  had  been  issued.  He 
also  contended  that  it  was  competent  for  the  sheriff  to 
delegate  his  authority  to  his  deputy,  to  do  all  that  had 
been  done  by  the  latter  in  the  case  ;  and  the  submission 
by  the  sheriff  to  the  decision  of  the  jury,  of  the  questions 
raised  during  the  holding  of  the  inquisition,  in  regard  to 
the  competency  of  witnesses,  if  not  approved,  it  was,  at 


*  NdTE. — But  this  last  point  not  being  covered  by  the  affidavit  on  which 
the  rule  was  granted,  Mr.  Bayard  afterwards  moved  to  set  aside  the  writ  of 
elegit  on  this  distinct  ground.  The  last  exception  he  would  take  was  that 
the  execution  of  a  writ  of  elegit  and  the  nece.'-sary  inquiries  to  be  held 
thereon,  were  not  ministerial  acts,  such  as  the  sheriff  could  delegate  to  his 
deputy  to  perform.  Carlisle  v.  Carlisle's  Admr.  2  Hart-  318.  Nor  was  it 
competent  for  the  jury  to  decide  on  the  inquiry,  questions  arising  as  to  the 
admissibility  of  witnessed  and  evidence,  but  it  was  the  province  and  duty  of 
the  sheriff  to  determine  all  such  questions. 
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least,  not  opposed  by  the  counsel  for  the  plaintiff  then 
present. 

E.  D.  Oallen,  on  the  same  side :  The  writ  of  elegit  in 
this  case  itself  alleged  that  the  parties  for  whom  we  ap- 
pear, were  in  possession  of  the  land,  and  there  was  no 
dispute,  or  denial  at  any  time  as  to  this  fact.  They  were 
in  possession  it  is  true,  and  never  denied  it,  or  put  the 
plaintiff  to  any  proof  of  it ;  hut  they  did  deny  and  always 
have  denied  and  still  most  solemnly  aver  and  deny,  that 
these  lands  were,  or  are  liable  to  be  taken  in  execution 
for  the  debt  and  on  the  judgment  in  question.  Th's  was, 
and  is,  and  ever  has  been,  the  only  controversy  and  the 
only  issue  involved  in  the  case  so  far  as  they  are  concern- 
ed, or  have  any  connection  with  it.  Now,  what  is  the 
meaning  of  our  statute  on  this  subject?  The  existing 
law  in  regard  to  it,  is  to  be  found  in  the  Revised  Code,  395, 
396,  and  provides  as  has  before  been  stated,  that  if  the 
sheriff  upon  executing  a  writ  of  elegit,  shall  not  find  the 
defendant,  nor  any  one  holding  under  him,  in  possession 
of  the  lands  and  tenements  mentioned  in  the  writ,  he 
shall,  upon  inquiring  the  value  of  such  lands  and  tene- 
ments, also  inquire  by  the  same  jury,  into  the  title  of  the 
defendant  in  the  writ,  to  the  premises  therein  mentioned, 
and  certify  and  return  the  same  &c.  But  by  a  preceding 
section  of  the  statute,  if  he  finds  the  defendant  in  the 
elegit,  or  any  one  holding  under  him,  in  possession  of 
the  lands  mentioned  in  the  writ,  the  only  duty  then  and 
in  that  case  required  of  him,  is  simply  to  remove  him 
from  the  possession  and  to  deliver  the  premises  to  the 
plaintiff  in  the  writ,  without  inquiring  into  the  title  of 
the  defendant  thereto.  Now,  the  provisions  of  these  two 
sections  must  be  taken  and  construed  together,  and  so 
taken  and  construed,  what  do  they  mean  ?  It  will  not  do 
in  this,  nor  perhaps  in  hardly  any  other  case  in  the  inter- 
pretation of  statutes,  to  adhere  strictly  to  the  literal  im- 
port of  the  terms  used,  but  we  must  be  governed  rather 
by  the  design  and  object  of  the  legislature  in  enacting 
19 
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them,  and  the  propriety  aud  necessity  of  the  provisions 
to  effect  the  ends  contemplated  by  them.  But  in  this 
case  the  sheriff  neither  found  the  defendant  in  the  writ, 
nor  any  one  holding  under  him,  in  possession  of  the 
lands  mentioned  in  it,  and  on  proceeding  to  inquire  by 
the  jury  into  the  title  of  the  defendant,  as  he  was  required 
to  do  in  that  case,  to  the  premises,  he  and  they  found 
that  he  had  none  whatever  to  them,  and  has  so  returned 
to  the  court ;  for  that  is  the  true  meaning  and  necessary 
signification  of  the  return,  although  it  is  expressed  in 
different  language,  viz  :  that  they  find  "  that  the  lands 
and  tenements  in  the  said  writ  mentioned,  are  not  liable 
to  be  taken  in  execution  for  the  said  debt."  Well,  such 
being  the  finding  of  the  jury,  or  in  other  words,  that  the 
defendant  had  no  title  whatever  to  them,  and  that  they 
therefore  were  not  liable  to  be  taken  in  execution  for  the 
plaintitTs  debt  against  the  defendant,  where  could  be  the 
reason,  or  wisdom,  the  propriety,  or  necessity  in  such  a 
case,  for  either  ascertaining,  or  returning  the  value  of 
the  land  ?  The  only  reason  which  the  counsel  for  the 
plaintiff  has  assigned  for  it  either  at  common  law,  or 
under  the  statute,  shows  that  it  can  have  no  application 
here,  and  that  there  can  be  no  necessity  for  it  in  such  a 
case  as  the  present.  That  reason  was,  that  the  plaintiff 
in  the  elegit  might  afterwards  have  his  action  of  eject- 
ment to  recover  the  land  from  the  defendant.  Well,  take 
it  for  all  it  is  worth,  and  the  reason,  he  must  say,  did  not 
strike  him  as  very  satisfactory,  what  right  of  action  in 
ejectment  can  the  plaintiff  possibly  have  to  recover  the 
land  in  such  a  case  as  this,  when  the  return  to  the  in- 
quisition expressly  is  that  the  land  is  in  no  wise  liable 
for  his  debt '(     Why,  none  whatever. 

But  objection  is  also  made  to  the  writ,  inquisition  and 
return,  because  the  sheriff  was  commanded  by  the  writ 
to  inquire  by  the  jury  whether  the  lands  mentioned  in  it 
were  liable  to  be  taken  in  execution  to  satisfy  the  judg- 
ment recovered  by  Thomas  Robinson  the  former  admin- 
istrator of  Peter  Robinson  against  the  administrator  of 
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Milby  in  1857,  instead  of  which  it  should  have  been  to 
satisfy  the  original  judgment  recovered  twenty  years  ago, 
or  more,  in  the  life  time  of  the  original  parties,  and  which 
the  judgment  in  1857  was  on  a  scire  facias  merely  to  revive  ; 
and  this  objection,  if  he  understood  it,  was  intended  to 
raise  two  questions,  although  neither  of  them,  he  believed, 
was  legitimately  presented  by  the  facts  set  forth  in  the 
affidavit  on  which  the  rule  had  been  granted.  The  first 
of  these  questions  was,  whether  the  mandate,  or  exigency 
of  the  writ  was  too  broadly  stated  in  requiring  the  in- 
quiry to  be,  in  the  terms  employed  in  it,  "  whether  the 
lands  mentioned  in  it  were  liable  to  be  taken  in  execution 
to  satisfy  "  the  debt  in  question,  and  which  would  open 
the  general  inquiry  as  to  their  liability  for  it,  and  embrace 
and  cover  every  matter,  both  of  law  and  fact,  which  might 
be  urged  by  way  of  defence  against  the  plaintiff's  claim  ; 
or  whether  the  jury  was  only  to  inquire,  if  Arthur  Milby 
was  seized  and  possessed  of  the  lands  at  the  date  of  the 
recovery  of  the  original  judgment,  or  at  any  time  after- 
ward, and  also  into  the  value  of  the  laud,  and  to  return 
their  inquisition  as  to  these  two  facts  merely  to  the  court ; 
and  the  second  of  these  questions  was,  whether  the  writ 
was  erroneous  in  requiring  this  latter  inquisition  to  be, 
if  the  lands  were  liable  to  be  taken  in  execution  to  satisfy 
the  judgment  recovered  on  scire  facias  by  the  administra- 
tor of  the  deceased  plaintiff  against  the  administrator  of 
the  deceased  defendant  in  1857,  instead  of  to  satisfy  tlie 
original  judgment  recovered  long  since  in  the  life  time 
of  those  deceased  parties.  In  reply  to  the  first  of  these 
objections  he  would  say  that  the  words  of  the  writ  in  the 
respect  referred  to,  were  the  words  invariably  adopted, 
and  the  form  of  the  writ  was  in  all  things,  he  believed, 
in  the  usual  form  of  writs  of  elegit  issuing  out  of  the 
courts  of  this  State  under  our  statute,  if  not  in  the  form 
of  the  writ  of  elegit  at  common  law  ;  although  his  im- 
pression distinctly  was,  the  words  and  the  form  of  the 
writs  were  substantially,  if  not  identically  the  same  at 
common    law.     All    writs    of   ancient,  or  common   law 
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origin,  used  and  eniployed  by  the  courts  of  this  State, 
were  introduced  and  imported  by  our  ancestors  with  the 
body  of  the  common  law  as  modified  by  early  statutes  of 
the  Parliament  of  England,  and  the  forms  of  judicial 
writs  and  legal  process  so  far  as  they  have  been  adopted 
and  recognized  in  our  practice,  were  merely  transcripts, 
or  at  all  events  were  substantially  the  same  as  the  forms 
of  such  writs  then  and  still  used  in  the  practice  of  the 
courts  in  that  country,  and  the  writ  of  elegit  soon  intro- 
duced and  adopted  here  in  our  colonial  statutes,  consti- 
tuted no  exception  to  this  general  observation  ;  and  the 
general  finding  and  inquisition  of  the  jury  and  returned 
by  the  sherifi"  in  this  case,  it  could  not  be  denied,  was 
directly  and  most  pertinently  responsive  to  the  general 
order  or  command  of  the  writ,  that  is  to  say,  whether  the 
lands  mentioned  in  it  were  liable  to  be  taken  in  execution 
for  the  said  debt,  and  which  the  jury  by  their  finding 
answer  directly  and  in  toiidem  verbis  that  they  were  not; 
and  as  this  was  the  writ  of  the  plaintifi"  and  the  specific 
inquiry  directed  by  him,  and  the  jury  was  ordered  and 
summoned  at  his  instance  to  determine  the  question,  it 
was  at  least,  no  hardship  to  insist  that  he  was  estopped 
and  concluded  by  it.  As  to  the  other,  or  second  ob- 
jection, he  would  reply  to  it  in  a  very  few  words,  as  he 
did  not  deem  it  necessary  to  dwell  long  on  the  point 
which  it  presented;  and  his  answer  to  it  was,  that  if 
there  was  an  error  in  the  words  of  the  writ  in  directing 
the  inquiry  to  be,  whether  the  lands  were  liable  to  be 
taken  in  execution  to  satisfy  the  judgment  recovered  in 
1857  on  the  scire  facias  between  the  administrators  of  the 
original  and  deceased  parties,  the  inquiry  was  in  effect 
and  in  point  of  fact  on  the  original  judgment  recovered 
in  their  life  time,  as  the  debt  and  lieu  of  that  judgment 
was  the  said  debt  to  be  satisfied,  as  without  the  original 
debt  and  lieu  of  that  judgment,  there  never  could  have 
been  any  claim  on  the  part  of  the  plaintifi'  to  sell  the 
lands;  and  it  was  so  known  and  considered  by  all  when 
the  inquiry  was  held.     He  should  add  nothing  to  what 
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his  colleague  had  said  on  the  other  exceptions  raised  in 
the  case. 

Mr.  Bayard  replied. 

By  the  Court:  On  several  grounds  we  must  make  the 
rule  absolute  in  this  case.  For  in  the  first  place,  there 
was  great  irregularity  in  executing  the  writ.  It  was  the 
duty  of  the  sheriff  to  hear  and  decide  every  question 
arising  as  to  the  competency  of  witnesses  and  the  admis- 
sibility of  evidence  on  the  inquiry  before  the  jury.  It 
was  not  the  province  of  the  jury  to  determine  such  ques- 
tions, nor  could  the  sheriff  submit,  or  delegate  such  a 
power  to  them.  As  to  the  exception,  however,  taken  by 
the  plaintiff  generally,  to  the  execution  of  the  writ  by 
his  deputy,  it  has  been  decided  in  England  that  the  bailiff 
of  a  liberty  may  execute  an  elegit  by  warrant  from  the 
sheriff.  In  the  case  alluded  to,  the  question  was  formally 
made  whether  the  bailiff  of  a  liberty  could  make  an  in- 
quisition and  extent  on  an  elegit  by  warrant  from  the 
sheriff  directed  to  him,  which  the  court  decided  he  might. 
Sparrow  v.  Mattersook  et  al.  3  Oroke  319.  And  we  consider 
it  is  a  ministerial  act  of  the  sheriff,  which  under  the  laws 
of  this  State,  so  far,  at  least,  as  it  was  executed  in  this 
case  by  his  deputy,  it  was  competent  for  his  deputy  to 
perform. 

The  writ  of  elegit  is  not  a  common  law  writ,  even  in 
England,  but  is  founded  on  the  Statute  of  Westminster  2d. 
(13  Edw.  1  Cha-p.  18)  and  is  given  by  it;  although  it  is 
different  there  in  several  respects,  from  what  it  is  under 
our  statute,  whilst  in  others,  it  is  essentially  the  same. 
By  the  chapter  of  the  statute  of  Westm.  2,  referred  to, 
the  plaintiff  in  a  judgment,  or  recognizance  might  elect 
(from  which  the  writ  afterwards  took  its  name)  to  have 
execution  of  all  the  goods  and  chattels,  except  beasts  of 
the  plough,  and  a  moiety  of  the  landt;  of  the  defendant, 
and  upon  which  the  sheriff  could  not  sell  the  former,  but 
delivered  them  at  an  appraisement,  with  a  moiety  of  the 
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lands  to  the  plaintiff  to  hold  quousque  debitum  fuerii  levatum 
per  raiionabile  pretium  ei  extentwn,  or  to  hold  until  the  debt 
was  levied  or  paid  by  reasonable  price  for  the  goods,  et 
mediatatem  terrce,  and  a  moiety  of  the  lands  by  a  like  reason- 
able extent. 

On  the  delivery  of  the  goods  by  the  sheriff  on  a  valua- 
tion, or  appraisement  by  him,  to  the  plaintiff  in  the  writ, 
they  became  the  absolute  property  of  the  latter  at  that 
price,  but  the  one  half  of  the  lands  to  hold  only  until  out 
of  the  rents  and  profits  of  them,  the  residue  of  the  debt 
should  be  satisfied.  It  was  subject,  however,  to  no  such 
condition,  restriction,  or  limitation  as  is  embodied  in  our 
statute  in  regard  to  the  execution,  extent  and  sale  of  real 
estate  upon  judgment  recovered  in  this  State;  inasmuch, 
as  it  contains  no  provision  requiring  a  previous  inquisition 
to  determine  whether  the  moiety  to  be  extended  under  it 
would  rent  for  a  sufiicient  sum,  beyond  all  reprises,  in 
seven  years,  or  any  other  specified  period  of  time  to  pay 
the  debt,  or  the  balance  of  it,  after  application  of  the 
goods  at  their  appraisement.  Under  our  statutory  provi- 
sions in  this  regard,  when  ih.Qfi.fa.  is  levied  on  lands  and 
after  a  sale  of  the  goods,  the  sheriff  is  required,  before  any 
extent  by  a  writ  of  elegit,  or  any  sale  of  the  lands  can  be 
made  by  him,  to  hold  an  inquisition  to  ascertain  and  de- 
termine whether  the  whole,  not  a  moiety  of  the  lands, 
will  rent  for  a  sufiicient  sum,  beyond  all  reprises,  to  pay 
the  debt  in  seven  years.  If  they  will,  the  plaintifi'  under 
our  statute,  is  put  to  his  writ  of  elegit  to  extend  the  whole 
land  embraced  in  the  preliminary  inquisition,  to  hold  the 
same,  until  out  of  the  proceeds,  rents  and  profits,  the 
debt  is  levied  and  satisfied,  but  not  to  hold  the  same  for 
a  longer  time  than  the  period  before  mentioned.  Under 
the  Englinh  statute,  the  term  for  which  the  moiety  is  held 
for  the  same  purpose,  is  indefinite,  or  without  limitation, 
as  to  time.  It  ia  in  these  particulars  especially,  if  not  ex- 
clusively, the  writ  of  elegit  in  England,  difters  from  the 
writ  of  elegit  in  this-  State.  The  statute  on  which  the 
writ  is  founded  in  that  country,  does  not  prescribe  the 
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mode  in  which  it  shall  be  executed  by  the  sheriff,  but  this 
has  been  well  defined  and  established  there  long  since  by 
the  practice  and  decisions  of  the  Courts.     Our  statute, 
however,  goes  further,  and  does  require  in  express  terms, 
that  certain  things  shall  be  done  by  the  sheriff  in  execut- 
ing the  writ.     But  in  these  retpects,  it  only  enacts  and 
requires  what  had  long  before  been  prescribed  and  estab- 
lished in  England  by  the  practice  of  the  Courts  and  the 
form  of  the  writthere,so  far  as  the  same  are  applicable  here 
under  our  statutory  provisions  in  regard  to  the  seizure, 
extent  and  sale  of  lands  for  debt.     By  the  practice  and 
decisions  of  the  Courts  there,  on  entering  upon  the  exe- 
cution of  the  writ,  the  sheriff  is  to  empanel  a  jury  of  twelve 
men,  who  are  duly  sworn  and  qualified  to  make  inquiry 
of  all  the  goods  and  chattels  of  the  defendant  and  to  ap- 
praise the  same,  and  also  to  inquire  as  to  the  seizin  and 
value  of  all  his  lands  and  tenements,  which  he  had  at  the 
time  of  the  recovery  of  the  judgment,  or  at  any  time  there- 
after ;  and  upon  such  inquisition,  the  sheriff  is  to  deliver 
all  the  goods   and  chattels,  except  beasts  of  the  plough, 
and  a  moiety  of  the  lands  to  the  plaintiff,  and  must  return 
the  writ  with  such  inquisition,  in  order  that  the  latter  may 
be  recorded  in  the  Court  out  of  which  the  elegit  issues  ; 
and  when  the  jury  have  found  the  seizin  and  value  of  the 
land,  it  is  the  duty  of  the  sheriff,  and  not  of  the  jury,  to  set 
out  and  deliver  a  moiety  thereof  by  metes  and  bounds  to 
the  plaintiff.   Cro.  Oir.  319.  And  it  has  been  decided  there 
that  the  inquisition  ought  to  find  the  lands  with  certainty, 
that  is  to  say,  of  what  estate  the  defenda.it  is  seized  there- 
in, for  to  find  no  certain  estate,  will  be   insuflicient;   but 
if  no  land  is  returned,  the  sheriff,  of  course,  can  return  no 
inquisition,  for  the  use  of  that  only  is  to  deliver  a  moiety 
of  the  lands,  if  there  are  any,     S(onehoi/sc  v.  Ewen,  Sir.  874. 
Such  is  the  mode  of  proceeding  in  the  execution  of  the 
writ  in  England,  under  whicli   it  was  formerly  usual  for 
the  sheriff  there  to  deliver  actual  possession  of  a  moiety 
of  the  lands  to  the  plaintiff;   but  after  the  remark  made 
by  Ld.  Kenyon  C.  J.  in  the  case  of  Taylor  v.  Cole,  3  T.  li. 
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295,  that  the  sheriff  under  an  elegit  certainly  could  not 
deliver  the  lands  extended,  this  practice  was  abandoned, 
and  he  now  delivers  legal  possession  only,  and  in  order  to 
obtain  actual  possession,  the  plaintiff  is  there  put  to  his 
action  of  ejectment,  in  which  he  must  not  only  prove  the 
judgment  and  by  the  judgment  roll  that  an  elegit  issued, 
but  also,  the  writ  of  elegit  itself  and  the  inquisition  there- 
on, for  it  is  the  elegit  and  the  inquisition  upon  it,  which 
carve  out  the  term  and  give  the  plaintiff  in  it  his  right  of 
entry  and  recovery  in  this  action  against  the  defendant. 
And  this,  we  believe,  is  the  only  reason  why  the  plaintiff 
in  a  writ  of  elegit  is  now  put  to  his  action  of  ejectment 
in  that  country  to  recover  the  actual  possession  of  the 
lauds  extended.  Before  the  dictum^  however,  of  Ld. 
Kenyon  in  the  case  referred  to,  it  had  been  held  there, 
that  the  sheriff,  if  resisted,  could  not  deliver  actual  pos- 
session of  the  land  on  a  writ  of  elegit,  and  that  in  such  a 
case,  the  plaintiff  would  have  to  resort  to  an  action  of 
ejectment  to  obtain  it.  Nor  has  the  observation  of  Ld. 
Kenyon  in  the  case  of  Taylor  v.  Cole,  met  with  entire  ap- 
proval from  the  bench  and  bar  in  that  country  since  his 
day,  for  in  the  case  of  Rogers  v.  Pilcher,  6  Taunt.  207, 
Gibbs  C.  J.  remarks  "  that  there  is  no  necessity  for  a 
tenant  by  elegit  to  bring  ejectment  to  obtain  possession, 
but  that  he  might  enter  at  once,  except  where  the  tenant 
in  possession  holds  under  a  lease  of  a  prior  date  to  the 
plaintiff's  judgment."  But  whatever  may  be  the  correct 
ruling  and  opinion  on  this  point  there,  the  sheriffs  in  that 
country,  have  practically  settled  it,  by  declining,  since  the 
case  of  Taj/lor  v.  Cole,  to  deliver  the  actual  possession  of 
the  land  to  the  plaintiff  in  the  elegit,  or  more  than  the 
legal  possession,  and  by  reason  of  which  he  is  now  put 
to  his  action  of  ejectment  there,  as  we  have  before  re- 
marked, to  obtain  the  actual  possession.    'IMcVs  Pr.  941. 

But  as  we  have  before  said,  the  statute  of  this  State 
contains  certain  express  provisions  in  regard  to  the  exe- 
cution of  the  writ  of  elegit  here,  which  have  been  supplied 
in  England  by  practice  and  the  rulings  of  the  courts  mere- 
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ly  ;  and  the  first  of  these  which  we  shall  notice,  is  the 
provision  contained  in  Sec.  11  of  the  act,  Rev.  Code  395, 
which  provides  that  if  the  sherifi",  on  entering  upon  lands 
and  tenements  to  execute  a  writ  of  elegit,  shall  find  the 
same  in  possession  of  the  defendant  in  the  writ,  his  exe- 
cutors, or  administrators,  or  of  any  person  holding  under 
him,  or  them,  or  any  of  them,  he  shall  remove  the  per- 
son, or  persons  so  in  possession,  and  deliver  the  premises 
to  the  plaintiff,  or  his  agent,  without  inquiring  into  the 
defendant's  title  thereto.  In  such  a  case,  the  only  inquiry 
to  be  instituted  and  the  only  fact  to  be  ascertained  by  the 
inquisition  of  the  jury  is,  the  seizin  ot  the  lands  and 
tenements  mentioned  in  the  writ,  by  the  defendant,  his 
executors,  or  administrators,  or  by  some  one  holding 
under  him,  or  them,  and  if  they  find  the  same  so  in  pos- 
session of  the  defendant  in  the  writ,  or  any  one  holding 
under  him,  it  is  made  the  duty  of  the  sheriff  without  in- 
quiring into  the  title  of  the  defendant  thereto,  to  remove 
the  person,  or  persons  so  in  possession,  and  to  deliver  the 
premises  to  the  plaintiff,  or  his  agent;  and  which  of 
course,  means  the  actual  possession,  not  the  legal  posses- 
sion, or  seizin  of  the  premises  merely,  as  is  the  practice 
now  in  England.  But  nothing  is  said  in  this  section  with 
reference  to  the  case  provided  for  in  it,  in  regard  to  the 
value  of  the  lands  and  tenements,  or  any  inquiry  concern- 
ing it.  Indeed,  our  statute  is  remarkably  reticent  and 
reserved  in  all  of  its  provisions  on  this  point  ;  for  it  con- 
tains in  no  part  of  it,  any  express,  or  positive  direction 
in  relation  to  this  matter.  Ail  that  is  said  in  it  on  this 
subject  is  to  be  found  in  Sec.  13  of  the  act  Rev.  Code  395, 
396,  which  provides  that  if  the  sheriff,  upon  executing  a 
writ  of  elegit,  shall  not  find  the  defendant,  nor  any  per- 
son holding  under  him,  in  possession  of  the  hinds  and 
tenements  mentioned  in  it,  he  shall,  upon  inquiring  the 
value  of  such  lands  and  tenements,  also  inquire  by  the 
same  jury,  upon  oath  or  afiirmation,  into  the  title  of  the 
defendant  in  the  elegit  to  the  premises  therein  mentioned, 
and  shall  certify  and  return  such  inquisition  annexed  to 
20 
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the  writ  under  which  it  is  made;  and  it  is  only  by  impli- 
cation and  intendment  that  it  is  even  mentioned  in  this 
section  of  the  statute. 

But  notwithstanding  the  statute  contains  no  direct  and 
positive  provision  requiring  an  inquisition  of  the  value 
of  the  lands  by  the  jury  on  the  elegit,  it  is  undoubtedly 
implied  and  contemplated  in  it  in  analogy  to  the  uniform 
practice  under  the  writ  in  England  from  whence  we  have 
derived  it;  and  in  all  cases,  both  in  the  case  provided  for 
in  the  eleventh  section  and.  in  the  case  provided  for  in 
the  thirteenth  section  of  the  act,  the  sheriff  here  must 
summon  and  empanel  a  jury  to  inquire  and  determine 
the  annual,  or  rental  value  of  the  land,  as  it  is  necessary 
to  measure  the  time  for  which  the  plaintiff  in  the  writ  is 
entitled  to  hold  it;  and  this  inquisition  must  be  returned 
and  filed,  otherwise  the  plaintiff  would  have  no  proper,  or 
record  evidence  of  his  title  to  hold  the  land  for  his  term 
under  the  elegit.  If  the  sheriff'  on  executing  the  writ 
shall  find  the  defendant,  or  any  one  holding  under  him 
in  possession  of  the  land,  unless  it  be  a  tenant  holding 
undei  a  lease  from  him  of  a  date  prior  to  the  recovery  of 
the  judgment,  the  eleventh  section  of  the  statute  makes 
it  his  duty  in  express  terms,  to  remove  him  and  to  deliver 
possession  of  the  premises  to  the  plaintiff,  without  in- 
quiring into  the  defendant's  title;  and  if  any  one  should 
conceive  himself  aggrieved  by  the  inquisition  of  the  jury 
and  this  summary  proceeding  of  the  sheriff  under  the  act, 
he  has  hi^  remedy  under  Sec.  15  of  the  statute,  Bev.  Code 
396,  which  provides  that  the  same  shall  not  be  conclusive, 
but  a  person  removed  from  lands  and  tenements  under 
an  elegit,  or  any  other  person,  may  maintain  an  ejectment, 
or  any  other  proper  legal  remed}',  for  recovering  posses- 
sion of  the  premises,  notwithstanding  such  writ  and  in- 
quisition, if  the  same  were  not  liable  to  execution  for 
said  judgment.  In  the  case,  however,  provided  for  in 
the  thirteenth  section  of  the  statute,  that  is  to  say,  in  the 
case  where  the  sheriff  on  executing  the  writ,  shall  not 
find  the  defendant,  nor  any  person  holding  under  him, 
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in  possession  of  the  lands  mentioned  in  the  writ,  if  it 
shall  be  found  by  the  inquisition  of  the  jury  that  they 
are  liable  to  be  taken  in  execution  on  the  judgment,  the 
sheriff  is  not  in  such  case  to  remove  the  person,  or  per- 
sons found  in  possession,  nor  to  deliver  the  premises  to 
the  plaintiff,  or  his  agent,  but  he  is  to  make  return  of 
the  writ  of  elegit  with  the  inquisition  annexed,  according 
to  the  finding  of  the  jury  in  the  case  ;  and  if  in  such  ca.se, 
it  shall  be  found  that  the  lands  mentioned  in  the  writ 
are  liable  to  be  taken  in  execution  on  the  judgment,  the 
plaintiff  in  the  writ  may,  on  the  return  and  filing  of  it 
and  the  inquisition,  apply  under  Sec.  14  of  the  act,  Eec. 
Code  396,  to  the  court  which  will  award  a  writ  in  the 
nature  of  a  writ  of  habere  facias  ^possessionem,  under  which 
the  sheriff  will  put  the  plaintiff  in  possession  of  the 
premises  and  remove  such  person,  or  persons  therefrom, 
and  all  other  persons  who  may  have  become  possessed 
thereof  after  such  inquisition.  In  both  of  which  cases 
it  is  scarcely  necessary  to  observe,  the  mode  of  proceed- 
ing prescribed  by  our  statute  differs  very  materially  from 
the  practice  pursued  in  England  ;  for  whilst  by  the  prac- 
tice there,  the  plaintiff  would  in  either  case  be  put  to  his 
action  of  ejectment  on  the  return  of  the  writ  and  inquisi- 
tion to  obtain  the  actual  possession  of  the  land,  he  is  in 
neither  case  obliged  to  resort  to  it  under  our  statute  for 
such  purpose.  In  the  latter  case,  however,  that  is  to  say, 
when  neither  the  defendant,  nor  any  one  holding  under 
him,  shall  be  found  in  possession  of  the  lands  and  tene- 
ments mentioned  in  the  writ,  the  defendant's  title  thereto 
is  to  be  inquired  of  by  the  jury  and  their  finding  as  to  the 
same  is  to  be  returned  in  the  inquisition,  so  as  to  lay  the 
grounds  on  which  the  writ  in  the  nature  of  a"  writ  of 
habere  facias  possessionem  may  be  awarded  as  before  stated. 
But  in  both  cases,  whether  tlie  defendant  in  the  writ,  or 
any  one  holding  under  him,  be  in  possession,  or  a  person 
or  persons  not  holding  under  him,  be  in  possession  of 
the  lands  mentioned  in  it,  it  is  equally  necessary  under 
our  statute,  we  think,  that  a  jury  should  be  empanneled 
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by  the  sheriff  and  inquisition  returned  describing  the 
lands  and  finding  the  value  and  seizin  of  them  at  the 
time  of  execution  made,  and  the  other  facts  already  re- 
ferred to,  according  to  the  nature  of  the  case.  In  the 
one  case,  if  the  defendant  or  any  one  holding  under  him, 
is  in  possession  of  the  land,  the  jury  need  not  inquire 
into  title,  and  the  sheriff  is  to  turn  the  defendant  out  and 
put  the  plaintiff  in  possession  of  it ;  but  if  neither  the 
defendant,  nor  any  one  holding  under  him  is  in  posses- 
sion, then  the  jury,  in  addition  to  finding  the  fact  in  whom 
the  seizin  in  such  case  may  be,  the  value  of  the  land  and 
describing  the  same,  must  also  inquire  into  the  title  of 
the  defendant  thereto,  and  if  they  find  that  it  is  liable  to 
be  taken  in  execution  on  the  judgment  against  him,  that 
is,  if  they  find  the  title  was  in  the  defendant  at  the  time 
of  the  recovery  of  the  judgment  against  him,  or  at  any 
time  afterward,  the  court  will,  upon  such  return  and  in- 
quisition and  on  application  made  for  that  purpose,  award 
the  writ  to  put  the  plaintiff  in  possession,  as  provided  for 
in  the  fourteenth  section  of  the  statute. 

Such,  we  think,  is  a  true  and  correct  exposition  of  the 
several  provisions  of  our  act  of  Assembly  on  the  subject. 
The  first  thing  to  be  ascertained  and  determined  by  the 
sheriff  through  the  inquisition,  is  the  seizin  of  the  lauds 
mentioned  in  the  writ,  whether  the  possession  of  them 
is  in  the  defendant  in  the  writ,  or  any  person  hold- 
ing under  him,  and  then  the  value,  quantity  and  location 
of  the  premises,  with  nothing  more  to  be  done  by  the 
jury,  if  the  fact  be  so  found  by  them,  except  to  state  that 
they  thereupon  do,  or  do  not,  according  as  the  case  may 
be,  find  them  liable  to  be  taken  in  eocecution  for  the  said 
judgment  ;  but  if  the  question  of  seizin  is  determined 
otherwise,  and  the  possession  is  found  to  be  in  any  one 
not  holding  under  the  defendant  in  the  writ,  then  the  in- 
quiry proceeds  further,  and  includes  the  title  of  the  de- 
fendant thereto,  if  lie  has  any,  whicli  sliould  be  stated 
and  set  forth  in  the  inquisition  as  found  by  the  jury,  and 
whether  in  such  case  they  also  find  the  same  liable  to  be 
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taken  in  execution  for  the  debt.  But  it  is  not  sufficient 
for  the  jury  in  any  case,  as  in  the  case  now  before  the 
court,  simply  to  return  that  the  lands  are  not  liable  to  be 
taken  in  execution  for  the  debt,  without  finding  or  re- 
turning any  thing  more  in  regard  to  them.  Indeed  we 
do  not  know  and  could  not  determine  from  the  inquisi- 
tion returned  in  this  case,  whether  the  jury  ever  inquired 
into  the  seizin  of  the  land,  or  whether  they  found  any 
one  in  possession  of  them  or  not,  for  all  they  inform  us 
through  the  return  of  the  sherifi"  is,  that  they  found  they 
were  not  liable  to  be  taken  in  execution  on  the  judgment, 
without  stating  any  fact  or  reason  whatever  for  such  a 
conclusion  on  their  part.  Every  inquisition  and  return 
in  such  a  case  should  disclose  and  contain  the  grounds 
and  reasons  on  which  the  jury  find  that  the  lands  are,  or 
are  not,  liable  to  be  taken  in  execution  for  the  debt,  as 
the  case  may  be.  We  must,  therefore,  order  the  rule  in 
this  case,  as  we  remarked  in  the  beginning,  to  be  made 
absolute,  and  that  the  elegit  and  inquisition  thereon  re- 
turned in  the  case  be  set  aside. 


Joseph  IIoffecker  v.  John  Eaton  Jr.  for  the  use  of  John 
H.  Bewley. 

To  sustain  a  judgment  rendered  by  a  Justice  of  the  Peace,  it  must  appear 
from  the  record  that  the  Justice  heard  the  case,  and  that  the  judgment 
was  rendered  on  his  hearing  of  it;  also  that  he  heard  the  allegations  and 
proof  of  the  parties. 

Certiorari.  The  record  sent  up  showed  the  appear- 
ance of  the  parties,  the  issue  of  subpoena  for  witnesses 
for  defendant,  several  adjournments  of  the  case  at  the  in- 
stance of  boHi  parties  to  enable  tlnMii  to  procure  witii  sses 
and  concluded  as  follows;  And  now,  to  wit,  April  8th 
1857,  the  parties  met  and  effected  no  settlement  of  their 
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accounts,  the  witness,  James  Enos,  having  appeared  with- 
out his  book,  whereupon  the  plaintiff  demanded  judg- 
ment, and  judgment  is  hereby  given  for  the  plaintiff 
against  the  defendant  for  twenty-one  dollars  &c. 

The  exceptions  were,  first,  that  it  did  not  appear  from 
the  record  that  there  was  any  hearing  of  the  case  by  and 
before  the  Justice  on  which  the  judgment  was  rendered, 
and,  secondly,  that  it  was  rendered  without  hearing  the 
allegations  and  proofs  of  either  party. 

The  Court  reversed  the  judgment. 


William  H.  Herring  v.  Thomas  Draper. 

In  an  action  on  the  case  for  fraud  and  deceit  practiced  on  the  plaintiff  by 
the  defendant  in  a  written  contract  of  sale  of  timber  on  a  tract  of  wood- 
land, in  which  the  limits  of  the  tract  are  not  stated,  it  is  competent  to 
prove  that  the  defendant,  after  the  execution  of  the  contract,  stated  and 
pointed  out  the  limits  to  the  plaintiff.  The  foundation  of  the  action  be- 
ing the  fraud  and  deceit  alleged  by  the  plaintiff  in  the  transaction,  the 
representations  made  by  the  defendant,  and  by  reason  of  which  the  plain- 
tiff was  induced  to  make  the  pnrchase,  must  not  only  be  proved  to  have 
been  false  and  untrue,  but  also  that  the  defendant  knew  them  to  be  un- 
true when  he  made  them  :  and  it  must  also  be  shown  that  such  representa- 
tions were  made  to  the  plaintiff,  or  his  agent,  before  or  at  the  time  of 
making  the  contract. 

Action  on  the  case  for  fraudulent  and  deceitful  repre- 
sentations made  by  the  defendant  to  the  plaintiff,  in  a 
sale  by  the  former  to  the  latter  of  the  wood  and  timber, 
to  be  cut  by  the  plaintiff,  on  ninety  acres  of  woodland 
owned  by  the  defendant. 

The  contract  for  the  sale  and  cutting  of  the  wood  be- 
tween the  {)artie^<  was  in  writing  and  bore  date  the  18th 
day  of  May  1857,  and  by  the  terms  of  it  the  defendant 
sold  to  the  plaintiif  a  certain  parcel  of  timber  and  wood 
on  about  ninety  acres  of  land  lying  on  the  west  side  of 
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the  road  leading  from  Berrytown  to  Whitehall  in  Kent 
County,  for  which  the  latter  was  to  pay  the  former  one 
hundred  dollars,  and  the  balance,  which  was  four  hundred 
dollars,  in  four  equal  annual  installments  on  Christmas 
day  in  that  year  and  on  Christmas  day  in  each  and  every 
year  thereafter,  until  the  whole  was  paid,  the  same  to  be 
secured  by  bond  with  approved  security ;  the  plaintifi' 
was  to  cut  and  clear  off  the  wood  and  timber  for  the  de- 
fendant's use  on  twelve  acres  of  the  tract  within  one  year 
from  the  date  of  the  agreement,  twenty  acres  in  one  year 
thereafter,twenty  acres  more  in  one  year  thereafter,aud  the 
remainder  within  four  years  from  the  date  of  the  contract. 
By  a  postscript  endorsed  on  the  back  of  the  agreement  in 
the  handwriting  of  the  defendant  in  May  1858,  it  was 
agreed  by  him  that  if  the  plaintiff  should,  by  the  6th  of 
May  1860,  cut  and  clear  off  all  the  wood  and  timber  em- 
braced in  the  within  contract,  which  lay  on  the  south  side 
of  the  big  ditch  which  ran  through  the  whole  tract,  so 
that  the  defendant  could  have  it  to  his  use  by  that  time, 
he  was  to  extend  the  time  for  cutting  and  clearing  off  the 
wood  and  timber  on  that  part  of  the  tract  which  lay  on 
the  north  side  of  the  said  ditch,  two  years  from  the  time 
named  in  the  within  agreement. 

A  witness  was  called  for  the  plaintiff,  who  proved  the 
contract  and  was  proceeding  to  state  that  some  time  after 
it  was  executed,  the  defendant  came  down  to  the  land 
where  they  had  been  cutting,  and  run  out  the  lines  of  the 
contract,  and  only  two  trees  were  then  found  to  be  cut 
over  the  line  which  he  pointed  out  and  said  was  his  line  ; 
when  the  counsel  for  the  defendant  interposed  the  objec- 
tion that  as  this  was  an  action  for  a  deceit  and  fraudulent 
misrepresentations  in  this  and  other  respects  practiced  by 
the  defendant  in  tlie  making  of  this  contract,  no  repre- 
sentations made  by  him  after  the  contract  was  entered 
into  and  executed  between  the  parties  were  admissible. 

/>//  the  Court ;  The  contract  does  not  in  itself  define  the 
limits  of  the  tract  of  woodland  referred  to,  although  it 
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speaks  of  a  large  ditch  as  running  through  it  and  the 
tract  as  lying  on  both  sides  of  it  and  containing  about 
ninety  acres.  It  was  therefore  competent  to  show  that  the 
defendant,  either  before  or  after  the  execution  of  the  con- 
tract, pointed  out  the  boundaries,  or  stated  or  showed 
where  the  tract,  or  any  part  of  it  lay,  for  this  was  not 
adding  to,  varying,  or  explaining  the  written  contract  in 
any  particular  by  parol  evidence,  except  as  it  must  always 
be  done  in  a  greater  or  less  degree  in  every  such  agree- 
ment, in  order  to  apply  it  to  the  subject  matter  of  it. 

The  plaintiff  then  proceeded  and  proved  that  the  de- 
fendant had  sold  the  timber  on  the  tract  to  him,  as  good 
timber  which  had  not  before  been  cut  over,  and  that  it 
ought  to  have  been  such  at  the  price  he  was  to  pay  for  it. 
That  he  had  repeatedly  said  that  the  best  timber  was  on 
the  west  side  of  the  ditch,  and  that  about  one-half  of  it 
was  on  that  side  of  the  ditch ;  but  that  there  was  no  tim- 
ber on  that  side  of  it  on  his  land  at  the  time  of  making 
the  contract,  which  had  not  before  been  cut  over,  except 
a  small  piece  set  in  sweet  gum;  and  that  what  he  had 
been  able  to  procure  from  that  portion  of  the  tract,  was 
deficient  in  quantity  and  of  comparatively  little  value. 
The  defendant  proved  that  a  few  days  before  the  execu- 
tion of  the  contract,  he  went  with  the  agent  of  the  plain- 
tiff to  the  tract  of  woodland  and  showed  him  the  line  of 
it,  and  the  limit  to  which  his  timber  extended  in  that  di- 
rection, and  that  he  had  only  represented  to  the  plaintiff 
when  the  agreement  was  entered  into  between  them,  that 
about  one-half  of  it  was  on  the  west  side  of  the  ditch, 
and  that  the  best  of  the  timber  was  on  that  side  and  had 
not  been  cut  over  so  much  as  on  the  other  side,  and  that 
an  axe  had  never  been  struck  into  a  part  of  it  lying  on 
the  west  side.  He  also  proved  that  the  tract  had  been 
cut  over  before  to  some  considerable  extent  on  both  sides 
of  the  ditch,  but  that  on  the  western  side  was  at  the  time 
the  contract  was  made,  quite  as  good  as  the  timber  on  the 
eastern  side  of  the  ditch,  if  not  better;  and,  that  the 
plaintiff  had  cut  over  the  line  shown  by  him  to  his  agent 
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on  the  western  side  of  the  ditch,  on  Coursey's  land,  and 
had  thereby  subjected  himself  to  an  action  at  the  suit  of 
Coursey ;  but  that  he  had  never  claimed  the  land  so  cut 
on,  and  had  never  sold  the  timber  on  it  to  the  defendant. 

Eli  Saulsbury  for  the  plamtif^ :  Fraud  may  be  inferred 
from  facts  and  circumstances.  Ch.  on  Contr.  690.  The 
fraud  on  which  he  relied  and  which  he  should  insist  had 
been  proved,  was  the  sale  of  the  timber  cut  and  belonging 
to  the  adjoining  owner  Coursey,  by  the  defendant  to  the 
plaintiff  with  a  knowledge  on  his  part  at  the  time,  that 
the  timber  and  land  belonged  to  Coursey  and  not  to  him- 
self. Where  any  one  affirms  that  to  be  true  which  he 
knows  to  be  false,  or  which  he  does  not  know  to  be  true, 
to  the  detriment  and  loss  of  another  and  his  own  gain 
and  advantage,  it  is  fraudulent  and  actionable.  2  Smi/h's 
L.  a  174.  7  Craneh,  69.  13  JIoio.  198.  2  East  92.  6  Johns 
Rep.  181.  2  Smith's  L.  C.  170  in  note.  Fraudulent  repre- 
sentations as  to  boundary  and  quantity  of  land  by  a  ven- 
dor, are  actionable.  2  Smith's  L.  C.  173.  16  Alab.  Rep. 
785.  Knowledge  of  the  falsehood  of  the  thing  asserted, 
is  fraud  and  deceit.  Carth.  90.  And  the  existence  of  the 
falsehood,  fraud  and  deceit,  is  a  fact  for  the  jury  to  de- 
termine.    3  Johns  Rep.  Til. 

Fisher  and  E.  D.  Callcn  for  the  defendant :  They  should 
not  controvert  the  law  as  stated,  nor  the  authorities  cited 
on  the  other  side.  They  should  deny,  however,  tlioir  ap- 
plication to  the  proof  in  the  present  case  ;  for  it  was  con- 
ceded on  the  other  side,  that  it  was  incumbent  on  the 
plaintiff  in  this  case,  to  establish  to  the  satisfaction  of  the 
jury,  iirst,  that  the  defendant  sold  to  him  some  forty  acres 
of  Coursey's  timber,  and  in  the  next  place,  that  the  de- 
fendant knew  that  it  was  Coursey's  timber,  or  at  least, 
that  it  was  not  liis  own,  when  he  sold  it  to  the  plaintilf. 
As  to  wliicli  the  proof  had  entirely  failed.  The  com- 
plaint, or  foundation  of  the  action  in  the  present  case, 
21 
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was  that  the  defendant  had  deceitfully  and  fraudulently 
sold  to  the  plaintiff  the  right  and  privilege  of  cutting 
and  taking  away  for  his  own  use,  the  wood  and  timber 
on  a  certain  quantity  of  land,  well-knowing  at  the  time 
of  the  contract  of  sale,  that  he  did  not  own  {he  timber, 
or  the  land  on  which  it  stood.  Something  had  been  said 
in  the  course  of  the  testimony,  by  one  or  more  of  the 
witnesses,  about  the  plaintiff's  having  been  sued  and 
mulcted  in  damages  by  Coursey  for  cutting  on  his  land; 
but  there  was  no  other,  or  further  proof  of  the  fact. 

Now,  the  first  question  which  they  should  present  for 
the  consideration  of  the  court  was,  that  it  was  necessary 
for  the  plaintiflf  to  prove  in  this  case,  and  that  too  in  the 
regular  and  legitimate  method,  by  the  production  of  the 
record,  that  he  had  been  evicted  from  the  land  and  had 
lost  his  right  and  privilege  to  cut  the  wood  and  timber 
on  the  part  referred  to,  by  the  superior  and  paramount 
title  of  some  other  person  in  the  land.  As  to  the  ques- 
tion of  fraud,  the  fundamental  principle  of  law  was,  that 
it  was  so  odious  that  it  is  never  to  be  inferred  or  presumed, 
but  must  be  actually  proved,  which  had  not  been  done  in 
this  case,  nor  had  any  fact  or  circumstance  been  estab- 
lished in  evidence,  from  which  it  could  be  justly  inferred, 
by  the  court  or  the  jury,  were  ihey  at  liberty  to  presume 
it.  There  was  also  another  principle  of  law  equally  per- 
tinent and  applicable  to  the  case,  and  it  was  that  wliieh 
was  so  strikingly  and  forcibly  expressed  in  the  establish- 
ed maxim,  cateat  emptor — kt  (lie  purchaser  beware,  and  see 
to  what  he  is  buying.  The  signification  of  which  is,  that 
every  person  competent  to  contract,  on  entering  into  it 
is  bound  to  exercise  a  due  degree  of  caution  and  observa- 
tion, and  if,  therefore,  any  misrepresentation  be  made  in 
a  matter  which  a  person  of  ordinary  judgment,  vigihtnce 
and  discretion  has  an  opportunity  of  discovering  and  de- 
tecting, it  is  not  fraudulent  in  legal  contemplation  ;  for 
the  law  favors  the  vigilant,  not  the  sleeping.  Now,  it 
was  both  competent  and  convenient  for  the  phiintiff  in 
this  case,  either  before,  or  pending  the  negotiation  for 
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the  purchase  of  the  wood-leave,  to  visit  and  inspect  the 
land,  and  also  to  ascertain  the  title  and  limits  of  the  same, 
the  condition  of  the  timber  upon  it,  the  quantity  and 
quality  of  it  on  each  side  of  the  ditch  running  through  it. 
This  remark  would  more  particularly  apply  to  the  repre- 
sentations made  in  regard  to  the  quantity  and  quality  of  the 
timber  on  the  western  side  of  the  ditch,  and  about  which 
we  had  all  heard  so  much  at  this  late  day  in  the  case,  but 
as  to  which  there  was  no  fraud  proved  in  the  case,  whilst 
there  was  not  the  slightest  pretext  for  alleging,  or  com- 
plaining that  the  defendant  had  deceived  or  misled  the 
plaintiff,  as  to  the  boundary  of  it,  for  it  was  positively 
proved  that  he  went  with  the  agent  of  the  latter  to  the 
land  and  carefully  pointed  out  the  limit  to  him,  to  which 
his  timber  extended. 

The  Court,  Gilpin  Ch.  J.,  charged  the  jury :  The  action 
was  for  an  alleged  deceit  practiced  on  the  plaintiff  by 
the  defendant,  as  the  former  asserts,  in  the  sale  of  the 
timber  under  the  written  contract  which  had  been  proved 
and  submitted  to  them  in  the  case.  The  ground  of  the 
action  was  the  alleged  deception  or  deceit,  and  the  gist 
of  it  was  the  fraudulent  purpose  and  design  with  which 
it  was  alleged  to  have  been  done,  and  which  must  be 
proved.  If  the  tract  of  woodland  referred  to  in  the  in- 
strument, had  been  defined  by  actual  boundaries,  or  by 
courses  and  distances,  this  controversy  perhaps,  would 
not  have  arisen  between  the  parties;  for  the  dispute  now 
is  in  regard  to  the  location  in  part,  of  the  timber  sold 
by  the  defendant  to  the  plaintiff,  and  the  representa- 
tions ra  ide,  or  alleged  to  have  been  made,  by  the  for- 
mer in  regard  to  that  matter,  and  also  as  to  the  quan- 
tity and  quality  of  the  timber  on  a  portion  of  the  tract. 
As  to  which,  the  jury  had  heard  the  evidence  on  both  sides, 
and  it  would  be  for  them  alone  to  determine  the  facts  to 
which  that  evidence  related.  There  was  one  thing,  how- 
ever, of  which  it  was  proper  the  court  should  apprise 
them,  that  this  was  not  an  action  technically   founded  on 
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the  contract  for  a  breach  of  it,  but  was  an  action  on  the 
case,  as  it  is  termed,  based  on  the  alleged  deceit  and  fraud 
of  tlie  defendant  in  falsely  and  knowingly  misrepresent- 
ing the  limit  and  quantity,  as  well  as  quality,  of  at  least, 
a  part  of  the  timber  on  the  west  side  of  a  large  ditch  run- 
ning through  the  tract ;  and  as  the  fraud  and  deceit  which 
is  alleged,  is  the  sole  foundation  of  the  action,  it  is  neces- 
sary for  the  plaintiff  to  prove,  in  order  to  establish  such 
alleged  fraud  and  deceit,  and  to  entitle  him  to  recover, 
not  only  that  the  representations  of  the  defendant  on 
these  points  were  false,  by  reason  of  which  the  plaintiff 
was  induced  to  make  the  purchase,  but  also,  that  he  knew 
them  to  be  untrue  at  the  time  when  he  made  them.  And 
whatever  these  representations  may  have  been  proved  to 
be  to  the  apprehension  of  the  jury,  it  must  also  be  shown 
for  this  purpose,  that  they  were  made  to  the  plaintiff,  or 
his  agent,  either  before,  or  at  the  time  of  making  of  the 
contract ;  for  no  representations  made  afterwards,  could 
have  had  any  effect  to  induce  the  plaintiff  to  enter  into 
it. 


Henry    Cowqill  v.  Moses  K.  Ford. 

In  all  sales  of  goods  and  chattels,  the  delivery,  or  what  is  equivalent  to  it 
in  contemplation  of  law,  of  the  thing  sold,  is  necessary  to  perfect  the 
contract  of  sale,  so  as  to  transfer  the  property  in  it,  from  the  seller  to  the 
purchaser  ;  but  of  goods  sold  there  are  two  kinds  of  delivery  in  law,  an 
actual  delivery  and  an  implied  or  constructive  delivery,  which  is  a  deliv- 
ery in  contemplation  of  law  merely  for  the  purpose  of  passing  the  owner- 
ship and  the  property  in  the  goods  from  the  seller  to  the  buyer  without 
any  actua'  change  of  the  possession  of  them  at  the  time  from  the  one  to 
the  other. 

When  the  terms  of  sale  are  agreed  on  and  the  bargain  is  struck  between 
the  parties,  and  every  thing  tlue  seller  has  to  do  with  the  goods  is  complete, 
the  contract  of  sale  becomes  absolute  as  between  them,  without  actual 
payment  of  the  price  for  them  on  the  one  part,  or  the  delivery  of  them 
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on  the  other,  and  the  property  in  the  goods  passes  to  and  is  vested  in  the 
purchaser,  and  he  is  entitled  to  them,  on  payment  of  the  price  agreed  up- 
on for  them,  or  the  tender  of  it  to  the  other  party,  and  not  otherwise  ; 
this,  however,  is  only  when  nothing  is  said  and  agreed  upon  as  to  the 
time  of  delivery,  or  the  time  of  payment,  and  a  present  sale  and  a  simul- 
taneous delivery  of  the  goods  and  payment  for  them,  is  in  the  contempla- 
tion of  the  parties,  or  a  credit  is  given  as  to  the  time  of  the  payment  at 
the  sale  of  them.  In  such  case  the  purchaser  acquires  a  right  of  property 
by  the  contract  of  sale,  but  he  does  not  acquire  a  right  to  the  possession 
of  them,  until  he  has  paid,  or  tendered  the  price,  unless  a  credit  is  given 
at  the  sale  as  to  the  time  of  the  payment  for  them. 
But  there  is  a  distinction  in  this  respect,  between  a  thing  in  existence, 
made  and  completed  at  the  time  of  the  sale,  and  a  thing  not  made,  or  not 
completed  at  the  time  of  the  contract  of  sale,  but  which  is  to  be  made,  or 
finished  afterwards  ;  for  in  the  latter  case,  when  the  article  bargained  for 
is  not  made  or  finished,  but  is  afterwards  to  be  made,  or  completed,  the 
principle  is  well  settled  at  common  law  and  by  our  decisions,  that  the 
property  in  it  is  not  transferred  to  aud  vested  in  the  purchaser,  until  its 
completion  and  actual  delivery  to  him-  This  principle,  however,  proceeds 
upon  the  legal  presumption  in  the  absence  of  any  thing  agreed  upon  to 
the  contrary,  that  such  was  the  intention  and  understanding  of  the  parties 
at  the  time  of  the  contract  of  sale;  for  there  is  nothing  in  it  to  preclude 
one  person  from  selling,  or  another  from  buying  a  specific  article  in  an 
incomplete  and  unfinished  condition,  or  to  prevent  the  property  in  it  from 
immediately  passing  to  and  vesting  in  the  purchaser,  even,  without  any 
actual  delivery,  provided  such  should  be  the  understanding  and  design 
of  the  parties  in  regard  to  the  matter  when  making  the  contract.  The 
owner  of  a  carriage  in  an  unfinished  state,  being  indebted  to  the  plaintiff 
in  an  equal  amount,  offered  to  sell  it  to  him  for  $180,  to  go  in  payment 
of  the  debt,  to  which  the  plaintiff  consented  and  accepted  the  offer,  and 
at  the  same  time  it  was  agreed  that  the  seller  should  rttain  the  carriage 
until  he  could  add  an  apron  to  it  and  a  back  to  the  front  seat  at  the  price 
agreed  on  and  make  and  fit  a  tongue  to  it,  for  which  the  plaintiff  was 
afterwards  to  pay  to  him  $10.  Held  that  the  carriage  became  the  property 
of  the  plaintiff  in  its  unfinished  condition  from  the  time  of  the  contract  of 
sale. 

Replevin  for  a  carriac^e.  Pleas.  Non  eepit.  Property  in 
the  defendant.  Property  in  one  William  W.  Chapman. 
On  the  trial  the  proof  was  tliat  Chapman  owned  the  car- 
riage, whicli  was  then  unlinished  and  incomplete  in  .sev- 
eral j)a''ticular8, — not  being  sufficiently  painted,  and 
having  no  apron  in  front,  and  the  liandles  w^ere  not  fasten- 
ed, but  only  tied  together  on  the  dash-board;  and  being 
indebted  to  tlie  plaintiff"  Cowgill,  he  applie(]   to   him  to 
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buy  it  and  take  it  at  the  price  of  $180  in  payment  of  the 
debt  he  owed  him  to  which  the  phiintiff  consented ;  but 
left  it  still  in  the  possession  of  Chapman,  to  have  a  tongue 
made  and  fitted  to  it  by  him,  for  which  they  bargained  at 
the  time  and  for  which  the  plaintiff  agreed  to  pay  him 
$10,  a  part  of  which  he  afterwards  paid  him  in  a  short 
time.  Chapman  was  also  to  put  an  apron  to  it,  and  a 
back  to  the  front  seat  and  otherwise  finish  it  and  was  to 
have  it  done  in  a  week  or  two,  or  as  soon  as  he  could,  as 
the  plaintiff*  told  him  he  was  in  no  hurry  for  it.  The  car- 
riajje  afterwards  in  its  unfinished  condition  came  into  the 
possession  of  Ford,  the  defendant,  who  refused  on  the 
demand  of  the  plaintiff,  to  deliver  it  to  him,  and  replied 
that  it  had  been  placed  in  his  hands  for  safe  keeping  until 
court,  and  he  could  not  let  him  have  it. 

For  the  plaintiff  it  was  contended  that  the  facts  proved 
constituted  in  law  a  constructive  delivery  of  the  carriage 
by  Chapman  to  Cowgill  the  plaintiff,  and  transferred  the 
property  in  it  to  him.  It  was  bought  and  sold  at  the 
price  agreed  upon  between  them  for  it,  $180,  and  it  was 
to  go  in  payment  of  so  much  of  the  debt  which  the 
former  owed  the  latter.  It  only  remained  in  the  posses- 
sion of  Chapman  for  a  special  purpose,  by  the  agreement 
of  the  parties,  to  have  a  tongue  made  and  adjusted  to  it, 
an  apron  put  to  it  and  a  back  made  to  the  front  seat  of  it. 
If  property  is  retained  for  a  purpose  distinct  from  the 
contract  of  sale,  as  was  the  case  in  this  instance,  although 
it  does  not  amount  to  an  actual  delivery,  it  constitutes  in 
law  a  sufficient  and  constructive  delivery  to  transfer  the 
property  in  the  thing  sold,  from  the  vendor  to  the  pur- 
chaser. Add.  on  Contr.  248,  240,  1   Taunt,  licp.  4b7. 

For  the  defendant  the  distinction  was  taken  and  it  was 
insisted  that  the  sale  of  a  chattel  in  an  unfinished  state, 
to  be  finished  at  a  future  day,  does  not  pass  or  transfer 
the  property  in  it  to  the  party  contracting  to  purcliaso  it, 
although  he  may  maintain  an  action  against  the  other 
party  for  a  breach  of  the  contract  to  sell  it  to  him.  WUL 
on  Pcrs.  l^rop.  79,  note  80.     The  sale  is  not  complete  and 


COWGILL  V.  FORD.  167 

perfect,  and  the  property  in  the  article  does  not  pass,  if 
any  thing  remains  to  be  aone  to  it  before  it  is  ready  for 
delivery.   Ch.  on  Conir.  881. 

The  Court,  Gilpin  Ch.  J.,  charged  the  jury  :  In  all  cases 
of  bargain  and  sale  of  goods   and   chattels,  in   order  to 
consummate  the  bargain   and  perfect  the   sale,  so  as  to 
transfer  the  property  in  the  thing  sold  from  the  seller  to 
the  purchaser,  the  delivery  of  it,  or  what  is  equivalent  to 
the  delivery  of  it  in  law,  is  necessary.     But  there  are  two 
kinds  of  delivery  of  goods  sold  in  law;  an  actual  delivery 
and  an  implied,  or  constructive  delivery,  which  is  a  de- 
livery in  contemplation  of  law  merely,  for  the  purpose  of 
passing  the  property  and  ownership  of  the  goods   from 
the  seller  to  the  buyer,  without   any   actual,   or  positive 
transfer  or  change  of  the  possession  of  them  at  the  time 
from  the  one  to  the  other.     There  are,  however,  certain 
principles  of  law  and  rules  of  construction   in   regard   to 
the  matter,  necessary  to  be  noticed   in   this   connection. 
And  one  of  these  general  principles  is   that  when   the 
terms  of  sale  are  agreed  on  and  the  bargain  is  struck  be- 
tween the  parties,  and  every  thing  the   seller   has   to   do 
with  the  goods  is  complete,  the  contract  of  sale  becomes 
absolute  as  between  them,  without  actual  payment  of  the 
price  for  them  on  the  one  part,  or  the  delivery  of  them 
on  the  other,  and  the  property  in  the  goods  passes  to  and 
vests  in  the  purchaser,  and  he  is  entitled  to  them  on   the 
payment  of  the  price  agreed  upon  for  them,  or  tlie  tender 
of  it  to  the  otlier  party,  and  not  otherwise.     But  tliis  is 
only  when  nothing  is  sai<l  and  agreed  upon  as  to  the  time 
of  delivery,  or  the  time  of  payment,  and  a  present  sale  and 
a  simultaneous  jtayment  for  and  delivery  of  the  goods,  is 
in  the  contoin{)lation  of  the  {)arties,  or  a  credit  is  given  as 
to  the  time  of  payment  at  the  sale  of  them.    The  payment, 
or  a  tender  of  the  price,  is  in  sueh  cases  a  condition  prece- 
dent, iin{)lied  in  the  contract  of  sale,  and  the  buyer  cannot 
take  the  goods,  or  sue  for  them,  without  ])ayment,  or  lirst 
offering  in  good  faith  to  perform  and  execute  the  contract 
of  sale  on  his  part,  by  tendering  the  price  ;  for  though 
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the  purchaser  acquires  a  right  of  property  by  the  contract 
of  sale,  he  does  not  acquire  a  right  to  the  possession  of 
the  goods,  until  he  has  done  this,  unless  a  credit  is  given 
at  the  sale  as  to  the  time  of  payment  for  them.  But  there 
is  a  distinction  at  common  law  in  this  respect  between  a 
contract  for  the  sale  of  an  article  in  esse,  and  for  the  sale 
of  an  article  \n  fieri,  as  it  is  termed,  that  is  to  say,  between 
a  thing  in  existence,  made  and  completed,  and  a  thing  to 
be  made,  or  not  completed,  but  agreed  to  be  finished,  at 
the  time  of  making  the  contract.  For  when  the  article 
bargained  for  is  afterwards  to  be  made  or  finished,  or 
something  remains  to  be  done  upon  it  by  the  seller  in 
order  to  complete  and  prepare  it  for  delivery  afterwards, 
the  rule  is  equally  well  settled  at  common  law  and  by  our 
decisions,  that  the  property  in  it,  is  not  transferred  to 
and  vested  in  the  purchaser,  until  its  completion  and 
actual  delivery  to  him.  This  principle,  however,  pre- 
supposes and  proceeds  upon  the  legal  presumption  that 
such  was  at  the  time  the  understanding  and  intention  of 
the  parties  in  the  absence  of  any  thing  said  and  agreed 
upon  between  them  in  this  respect  to  the  contrary.  For 
there  is  nothing  in  the  principle  and  rulings  just  mention- 
ed, to  preclude  a  person  from  buying  or  selling  any  article 
in  an  unfinished  state,  or  to  pievent  the  property  in  it 
from  immediately  passing  to  and  vesting  in  the  purchaser, 
even  without  any  actual  delivery  of  it,  provided  such 
should  be  the  terms  of  the  contract,  or  the  meaning  and 
intention  of  the  parties  in  regard  to  the  matter  at  the 
time  of  entering  into  it.  Because  in  such  a  case,  the  legal 
conception  of  the  transfer  of  the  property  in  the  article 
and  the  doctrine  of  implied,  or  constructive  delivery  would 
apply  and  control  the  case,  in  order  to  eliect  and  accom- 
plish the  agreement  and  understanding  of  the  parties  in 
relation  to  it.  And  more  especially  would  this  be  the 
construction  which  we  should  Iwe  to  give  to  the  trans- 
action, if  the  purchaser  at  the  time  of  making  the  bargain 
for  the  purchase  of  an  article  in  an  unfinished  state,  had 
paid  the  seller  the  prijce  then  fixed  by  him  upon  it  in  that 
condition  ;  for  in  such  a  case,  the  purchaser,  by  paying 
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the  price  agreed  upon  for  it  in  that  condition,  has  done 
every  thing  to  complete  and  execute  the  contract  of  sale 
remaining  to  be  done  and  performed  on  his  part ;  nor 
would  the  fact  in  such  a  case  as  we  have  just  supposed, 
that  by  virtue  of  the  same  contract  of  sale,  or  upon  a  fur- 
ther agreement  then  entered  into  between  the  parties, 
the  seller  was  to  retain  the  possession  of  the  article  for  a 
week,  or  two,  or  longer,  if  necessary,  for  the  purpose  of 
either  completing  and  finishing  it  at  the  price  already 
agreed  upon  and  paid  for  it,  or  of  doing  something  more 
to  it  for  an  additional  sum  afterwards  to  be  paid  for  such 
additional  work  upon  it,  preclude  the  application  of  this 
principle  of  constructive  delivery  to  the  case,  or  prevent 
the  property  in  the  article  in  its  then  condition  from  im- 
mediately passing  to  and  vesting  in  the  purchaser,  al- 
though not  transferred  to  his  actual  possession.  The  cases 
in  which  this  question  has  arisen  and  been  decided  are 
not  without  some  subtilty  and  refinement  of  reasoning, 
but  the  principal,  if  not  the  only  doubt  and  difficulty, 
which  has  been  experienced  in  determining  them,  has 
been  when  the  sale  of  the  goods  existed  wholly  in  con- 
tract merely,  and  every  thing  except  the  making  of  the 
bargain,  remained  to  be  executed  by  the  parties  on  both 
sides.  But  when  the  goods,  pursuant  to  the  contract  of 
sale,  have  either  been  delivered  to  the  purchaser,  or  the 
price  for  them  has  been  paid  by  him  to  the  vendor,  we  are 
not  aware  that  any  doubt,  or  difficulty  has  ever  been  felt, 
or  expressed,  as  to  the  rule  of  construction  applicable  in 
such  cases  ;  for  in  the  one  case,  it  has  always  been  held, 
we  believe,  that  the  property  in  the  goods  is  transferred 
to  the  purchaser  by  their  actual  delivery  to  him,  and  in 
the  other,  that  the  f-ame  result  is  accomplished  in  con- 
templation of  law,  by  a  constructive  delivery  to  him  up- 
on the  payment  by  him  of  the  price  agreed  upon  for  them. 
To  appl}-  these  principles  and  the  reasoning  on  which 
they  were  f)un(le(l,  to  the  case  now  before  the  jury,  it 
was  only  necessary  for  the  Court  to  say  that  if  the  evi- 
dence which  they  had  heard,  was  such  as  in  their  judg- 
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ment  to  warrant  tliem  in  finding  that  at  the  time  of  tlie 
contract  of  sale  spoken  of,  Chapman  was  the  owner  of  the 
carriage  in  question  in  an  incomplete  and  unfinished  con- 
dition in  the  particulars  mentioned,  and  that  being  indebt- 
ed at  the  time,  to  the  plaintiff'  in  an  equal  sum,  he  pro- 
posed and  offered  to  sell  him  the  same  in  the  condition  it 
then  was  and  to  put  an  apron  to  it  and  a  back  to  the  front 
seat  for  the  price  of  $180,  to  go  in  payment  of  the  debt 
which  he  then  owed  him,  and  that  the  plaintiff  assented 
to  it  and  accepted  his  offer  on  the  terms  stated  and  pro- 
posed by  him,  and  that  the  agreement  also  was  that  Chap- 
men was  to  retain  the  possession  of  it  for  the  purpose, 
and  until  he  could  have  time  to  make  and  fit  a  tongue  to 
it,  for  which  he  was  afterwards  to  be  paid  by  the  plain- 
tift'the  additional  sum  of  $10,  and  that  the  carriage  after- 
wards came  into  the  possession  of  the  defendant,  and 
that  he  refu.^ed  on  the  demand  of  the  plaintiff"  to  deliver 
it  to  him,  about  all  of  which  facts,  there  appeared  to  be 
no  difference  or  dispute  between  the  parties,  or  their 
counsel,  then  the  plaintiff'  was  entitled  to  recover  in  the 
present  action,  and  the  verdict  should  be  in  his  favor. 
For  the  indebtedness  of  Chapman  at  that  time,  to  the 
plaintiff'  in  an  amount  equal  to  the  price  which  he  fixed 
upon  the  vehicle  in  its  then  state  and  condition,  and  which 
by  the  contract  of  sale  and  agreement  between  them,  it 
was  to  pay  and  discharge,  was  equivalent  to  a  payment  to 
him  at  the  time  by  the  plaintiff"  of  so  much  money  for  it. 
If,  however,  they  should  come  to  a  contrary  conclusion  as 
to  the  facts  of  the  case,  and  consider  from  the  evidence 
that  such  was  not  tlie  contract  of  sale  and  agreement  be 
tween  them,  but  that  it  was  simply  a  contemplated  sale 
in  tlie  future  of  a  specific  article  not  then  made,  or  not  tlien 
finished,  of  which  the  sale  was  only  to  be  consummated 
and  executed  when  it  should  be  completed  and  delivered, 
then  and  in  that  case,  their  verdict  should  be  for  the  de- 
fendant. 

The  plaintiff"  had  a  verdict. 

Sm'fhrrs  for  I'laintiff". 

E.  Saidshnry  for  Defendant. 
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Theodore  W.  Crawford  v.  William  H.  England. 

In  the  entries  on  the  docket  in  a  case  before  a  justice  of  the  peace  it  is  not 
sufficient  to  state  the  names  of  the  parties,  the  action,  as  that  it  was  as- 
sumpsit, and  the  sum  demanded,  but  it  must  also  state  the  caupe  of  ac- 
tion, or  the  ground  of  indebtedness  on  which  it  is  founded. 

Certiorari.  The  record  of  the  justice  of  the  peace 
stated  the  docket  entries  as  follows  :  Action  of  assumpsit. 
Amount  demanded  $10.  Summons  issued  Feb.  14,  1859, 
to  constable  Riggs,  returnable  &c. 

The  error  assigned  was  that  the  record  did  not  state  or 
show  the  cause  of  action  in  the  suit. 

Bji  the  Court :  The  statute  requires  that  every  justice  of 
the  peace  shall  make  a  fair  entry  in  his  docket  of  every 
action  commenced  before  him,  therein  setting  down  the 
names  of  the  parties,  the  cause  of  action,  the  sum  de- 
manded, the  day  of  issuing  process  and  when  it  is  return- 
able &c.  This  the  justice  had  done  in  the  present  case  in 
all  respects,  except  in  one  important  particular.  He  has 
set  down  the  names  of  the  parties,  the  action  which  he 
states  was  assumpsit  and  the  sum  demanded,  $10.  But 
whilst  he  has  stated  the  character  or  nature  of  the  action, 
he  has  wholly  failed  and  omitted  to  state  the  cause  of 
action,  or  the  ground  of  the  demand,  or  the  nature  of 
the  indebtedness  and  promise  on  which  the  action  of  as- 
sumpsit was  founded  and  in  which  the  sum  often  dollars 
was  demanded.  This  might  have  been  either  for  goods 
sold  and  delivered,  for  work  and  labor,  for  money  ad- 
vanced paid,  laid  out  and  expended,  or  on  account  stated, 
or  even  on  a  promissory  note,  or  due  bill  for  that  amount, 
or  for  any  cause  of  action  in  assumpsit  cognizable  before 
a  justice  under  the  statute.  But  whatever  it  was,  he  has 
entirely  omitted  to  state  the  cause  of  the  action.  The 
importance  of  this  omission  it  is  unnecessary  to  notice, 
as  the  reasons  for  the  requirement  are  obvious  and  the 
words  of  the  statute  are  express  and  positive.  The  case 
must  therefore  be  reversed. 
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Vandever  and  Archer  v.  John  S.  Cannon. 

Two  writB  of  execution,  tiji.fa.  and  ca.  sa.  may  be  issued  at  the  same 
lime  on  a  judgment,  but  they  cannot  be  executed  together,  for  the  latter 
cannot  be  proceeded  on,  until  a  return  of  the  first.  If,  however,  the 
former  be  returned  nulla  bona  and  the  latter  non  eat  inventus  at  the  same 
term,  the  Court  will  quash  neither  of  them. 

Rule  to  show  cause  wherefore  a  writ  of  capias  ad  satis- 
faciendum should  not  be  quashed,  a  writ  o^  Jieri facias  h&v- 
iiig  been  issued  in  the  same  case  and  returnable  with  it  to 
the  present  terra.  Judgment  had  been  obtained  by  the 
defendant  against  the  plaintiffs  in  the  rule  at  the  May 
Term  of  the  Court  1859,  in  a  capias  suit  brought  to  the 
preceding  term,  all  the  parties  being  non-residents.  In 
September  last,  the  counsel  for  the  plaintiff  in  the  action, 
supposing  the  defendants  to  be  resident  in  the  State,  sued 
out  aji.fa.  on  the  judgment,  to  which  the  sheriff  made 
return  of  ?iulUi  bona  at  this  term,  and  in  November  follow- 
ing the  ca.  sa.  was  issued  on  the  judgment,  to  which  the 
sheriff  returned  non  est  inventus,  also  to  this  term. 

Harman,  for  the  plaintiffs  in  the  rule:  The  plaintiff 
in  ajudgment  cannot  regularly  sue  out  two  different  writs 
of  execution  upon  it  at  the  same  time  ;  they  may  be  taken 
out  at  the  same  time,  but  he  cannot  proceed  to  execute 
the  second,  until  he  has  had  a  return  of  the  first.  A  ca. 
sa.  and  a.Ji.fa.  cannot  be  executed  at  the  same  time,  nor 
the  latter,  until  there  has  been  a  return  of  the  former, 
3  Bac.  Air.  tit.  Execution  707.  Cov.  and  Hiiglus  Dig.  sec.  12, 
p.  653.  2  Saund.  68  d.  lie  may  have  ca.  sa.  and  Ji.  fa.  to- 
gether, but  if  the  defendant  is  taken  on  the  ca.  sa.,  the 
H.  fa.  will  be  quashed.  4  Com.  Dig.  tit.  Execution,  138. 
They  may  be  issued  together,  but  only  one  can  be  execu- 
ted. Sen-.  Imw  of  Shff.  46  Imw  Lihr.  155.  A  plaintiff 
havini:  sued  out  aji.fa.,  may,  if  he  chooses,  omit  to  exe- 
cute it,  and  take  out  a  ca.  sa.  and  execute  that  before  the 
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fi.  fa.  is  returned,  or  is  returnable ;  but  if  he  executes  the 
7?. /a., he  cannot  have  a  ca.  sa.,  until  iheji.fa.  is  completely 
executed  and  returned.  Miller  v.  Pamell,  1  Eng.  C.  L.  R. 
414.  He  also  referred  to  Rev.  Code  402,  403.  Dig.  of  1829, 
215,  216.  11  Vol.  Del.  Laws  694,  repealing  a  portion  of 
the  act  contained  in  the  Rev.  Code  402,  403,  and  contended 
that  the  latter  had  revived  and  restored  the  former  act 
contained  in  the  Dig.  of  1829,  p.  216,  and  that  under  that 
act,  no  plaintiff  could  sue  out  a  ca.  sa.  on  a  judgment  in 
this  State,  without  first  filing  an  affidavit  of  fraud  against 
the  defendant. 

Gilpin,  Ch.  J.  But  granting  for  the  sake  of  argument 
that  the  act  which  you  contend  is  repealed  is  still  in 
force,  then  the  provision  requiring  the  affidavit  of  fraud 
applies  only  when  the  defendant  is  an  inhabitant  of  this 
State. 

Booth,  for  the  defendant  in  the  rule  :  The  old  act  of  1785 
referred  to  by  the  counsel  on  the  other  side,  is  expressly 
and  absolutely  repealed  and  its  place  supplied  by  the  pro- 
visions to  be  found  in  the  Rev.  Code  499,  and  although  the 
latter  act  is  itself  repealed  in  respect  to  this  matter  by 
the  recent  act  of  1859,  11  Vol.  Del.  Laws  694,  the  last 
mentioned  act  does  not  revive,  or  restore  the  act  of  1785  ; 
but  even  if  it  did,  it  would  have  no  application  to  this 
case  for  the  reason  suggested  b>  the  Chief  Justice.  There 
being  then  no  act  of  Assembly  on  the  subject,  the  only 
principles  of  law  which  apply  to  the  case,  are  the  prin- 
ciples of  the  common  law  in  regard  to  the  matter.  I  do 
not  deem  it  necessary  to  controvert,  nor  shall  I  controvert 
the  position  assumed,  or  the  authorities  cited  on  the  other 
side,  as  to  the  regularity  of  the  writs  issued  in  this  case, 
because  they  cannot  affect  the  regularity  of  either  writ  in 
the  present  instance,  for  the  simple  reason  that  neither 
the /i. /a.  nor  ca.  sa.  was  in  point  of  fact  executed  by  the 
sheriff.  The  Ji.  fa.  was  retu.rned  nulla  bona  and  the  ca.  sa. 
non  est  inventus.     There   has  consequently  been   nothing 
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done  in  the  case  at  all  in  conflict  with  the  regular  mode 
of  proceeriing  ruled  and  recognized  in  the  very  authori- 
ties on  which  the  counsel  relies  to  set  aside  the  ra.  sa.  in 
this  case. 

And  of  this  opinion  was  the  court,  wherefore  the  rule 
was  discharged. 


Thomas  M.  Ogle,  late  Sheriff  v.  Joshua  P.  Smith. 

The  Sherifif  may  sue  on  a  replevin  bond  taken  by  him,  on  the  failure  of  the 
plaintiff  in  the  replevin  to  prosecute  his  action. 

Debt  on  a  replevin  bond  made  and  executed  by  Smith 
the  defendant  to  Ogle  when  sheriff,  upon  a  writ  of  reple- 
vin placed  in  his  hands  at  the  suit  of  Smith  against  J.  E. 
Tyson,  and  on  which  the  goods  mentioned  in  the  writ, 
were  replevied  and  delivered  to  Smith  by  the  sheriff. 
The  breach  assigned  in  the  narr  on  the  bond  was  that 
Smith  the  defendant  in  the  present  action,  did  not  prose- 
cute his  said  action  of  replevin  against  Tyson  with  effect, 
but  therein  made  default,  &c.  Pleas.  No7i  est  factum  and 
performance. 

Patterson,  for  the  plaintiff,  proved  the  execution  of  the 
replevin  bond  by  the  defendant,  gave  it  in  evidence  and 
there  rested  his  case. 

Gordon,  for  the  defendant,  thereupon  moved  to  non- 
suit the  plaintiff  on  the  ground  that  this  was  an  action  in 
the  name  of  the  late  sheriff  alone  and  for  his  own  use 
solely.  That  it  was  given  to  him  in  his  late  official  capa- 
city exclusively  and  as  such,  he  had  and  could  have  no 
real  interest  in  the  replevin  bond,  or  in  the  prosecution 
of  the  action  of  replevin,  to  secure  which  it  was  given  for 
the  benefit  alone  of  the  defendant  in  that  action,  and  the 
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failure  to  prosecute  which  could  be  of  no  detriment  to  the 
sheriff,  unless  he  failed  to  take  good  security  and  pledges, 
which  was  not  pretended.  He  therefore  was  not  entitled 
to  maintain  the  action,  not  even  for  nominal  damages. 
It  was  therefore  a  wholly  gratuitous  and  unnecessary  pro- 
ceeding on  the  part  of  the  late  sheriff,  and  if  any  body 
really  interested  in  the  case  desired  any  further  litigation 
over  the  matter,  it  would  have  been  much  better  for  the 
defendant  in  the  replevin  to  have  taken  an  assignment  of 
the  replevin  bond  and  brought  the  action  himself. 

Patterson^  in  reply,  cited  Waples  and  wife  v.  Mcllvain's 
Admr,  5  Harr.  381,  and  insisted  that  as  the  action  of  re- 
plevin was  at  common  law,  and  not  under  the  statute  for 
a  distress  for  rent,  the  provision  of  that  act  in  regard  to 
the  assignment  of  replevin  bonds,  did  not  apply  to  the 
case.  Besides,  the  bond  in  this  case  was  given  to  the 
sheriff,  and  to  the  sheriff  alone,  for  he  is  the  only  obligee 
named  in  it;  and  if  Tyson,  the  defendant  in  the  action  of 
replevin  had  taken  an  assignment  of  it,  he  would  still  have 
had  to  sue  upon  it  in  the  name  of  the  obligee,  Ogle,  the 
late  sheriff,  as  the  legal  plaintiff  in  the  action  for  his  use, 
and  as  his  is  the  only  legal  name  in  which  an  action  can 
be  maintained  on  the  bond,  may  he  not  use  his  own  name 
and  sue  on  the  bond  himself,  as  the  engagement  is  ex- 
pressly and  directly  with  him? 

By  the  Court:  We  cannot  entertain  the  motion  in  this 
case  for  a  nonsuit  :  for  although  it  is  unusual,  and  per- 
haps, unprecedented  for  slieriffs  themselves  to  sue  on  re- 
plevin bonds,  we  see  nothing  in  the  reason  of  the  thino-, 
or  in  the  legal  principU'S  or  considerations  which  justly 
apply  to  and  govern  the  matter,  which  would  forbid  it.  Be- 
sides, cases  might  well  arise,  when  it  would  be  higlilv 
important  tor  his  own  security,  that  he,  as  well  as  others, 
should  possess  the  power  of  suing  in  his  own  name  on 
such  an  instrument  given  to  himself.  He  may  sue  on  a 
bail  bond  given  to  himself,  and  in  any  Court  it  is  said  in 
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the  books,  although  assignees  in  general  of  such  bonds,  it 
is  also  said,  can  only  sue  in  the  Court  in  which  the  action 
was  commenced  in  which  the  bail  was  taken.  But  it 
seems  in  this  case  that  the  plaintift"  in  the  action  of  re- 
plevin and  the  defendant  in  this  suit , suffered  a  judgment 
of  non  pr OSS.  to  be  entered  against  him  in  that  action,  by 
which  the  replevin  bond  became  forfeited.  The  plaintiff, 
however,  has  rested  his  case  on  proof  of  the  execution  of 
the  bond  simply,  whilst  the  defendant  has  pleaded  non  est 
factum  and  performance  merely,  without  offering  any  evi- 
dence whatever  in  support  of  either  issue  joined  upon  the 
record.  What  the  property  was,  or  what  was  its  value, 
or  for  what  the  action  of  the  replevin  was  brought,  we  are 
not  informed  by  anj'  evidence  on  either  side  ;  but  as  the 
verdict  of  the  jury  must  be  for  the  plaintiff  on  the  issue 
of  non  est  factum^  it  can  only  be  for  six  cents,  or  nominal 
damages. 


Moses  Journey  v.  William  H.  Pierce. 

Notice  of  protest  and  non-payment  of  a  promissory  note  written  and  served 
on  the  right  day  upon  an  endorser  of  the  note,  will  not  be  vitiated  by  a 
mere  error,  or  mistake  in  the  date  of  the  notice,  but  the  same  will  be  a 
sufficient  notice  of  protest. 

Assumpsit  on  a  promissory  note  dated  Nov.  15,  1858, 
for  $257,  payable  sixty  days  after  date  at  the  Union  Bank 
in  Wilmington,  by  James  Giffin  to  the  order  of  William 
11.  Pierce,  t)ie  defendant,  and  by  him  endorsed  to  Moses 
Journey,  the  plaintiff. 

The  proof  was  that  Joseph  W.  Day,  a  notary  public, 
had  presented  the  note  on  the  15th  day  of  January,  1859, 
at  the  Union  Bank  for  payment  and  received  for  answer 
that  the  maker  had  no  funds  there  to  meet  it,  on  which 
he  protested  it  for  non-payment  and  the  same  day  gave 
written   notice   thereof  to   the  defendant,  the   endorser. 
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The  notice,  however,  by  mistake,  was  dated  the  14th  in- 
stead of  the  15th  of  January  ;  but  it  was  in  fact  written 
and  served  on  the  latter  day.  The  defendant  at  the  time 
made  no  objection  to  the  notice,  or  said  any  thing  in  re- 
gard to  the  error  in  the  date  of  it,  but  expressed  some 
surprise  that  Giffin,  the  maker,  had  not  paid  it,  and  spoke 
of  obtaining  an  extension  (»f  the  time  to  enable  him  to 
do  it.  On  a  subsequent  day  the  defendant  called  on  the 
notary  and  said  to  him  that  there  was  a  mistake  in  the 
notice  which  bore  date  the  14  th  of  January,  and  which 
was  before  the  note  was  payable,  but  he  had  not  discover- 
ed it  until  afterwards,  and  that  he  had  been  advised  that 
in  consequence  of  this  fact,  he  was  not  bound  to  pay  it. 

L.  E.  Wales,  for  the  defendant,  made  a  motion  to 
nonsuit  the  plaintiff  on  the  ground  of  the  insufficiency  of 
the  notice  of  protest  to  the  defendant  and  cited  in  sup- 
port of  it,  Stori/  on  Prom.  Notes,  sec.  353.  Ransom  et  al.  v. 
Mack,  2  Hill  587.  Wynn  v.  Alden,  4  Denio.  163  Smith  v. 
Whiting,  12  Mass.  6  in  note.  Farnum  i\  Fowle,  12  Mass.  92. 
Bank  of  Wilmington  and  Brandywine  v.  Cooper's  Admr.  1 
Harr.  16. 

Du  Font,  for  the  plaintiff,  cited  in  reply  Shelton  et  al. 
V.  Breathwait,  4  Mees.  and  Wels,  435.  Stockman  v.  Parr,  11 
Mees.  and  Wtls,  809.  1  Amer.  Lead.  Cases  368.  Mills  v. 
Bank  of  U.S.,  11  Wheat,  431.  Crocker  v.  Gitchell,  23  Maine 
Bep.  392. 

By  the  Court :  We  must  refuse  the  motion  for  a  non-suit. 
The  objection  on  which  it  is  founded,  is  to  the  sufficiency 
of  the  notice  of  protest  served  on  the  defendant,  the  en- 
dorser of  the  note,  the  notice  by  mistake  having  been 
dated  on  the  14th  instead  of  the  15th  of  January,  1859, 
when  the  note  became  due,  although  it  is  proved  and  ad- 
mitted that  the  demand,  protest  and  notice  were  made 
and  given  on  the  15th  instead  of  the  14th  of  the  month. 
23 
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Notwithstanding  there  appears  to  be  some  discrepancy 
and  conflict  between  the  cases  cited  in  the  argument  by 
counsel,  we  understand  the  better  and  later  authorities  to 
decide,  that  where  the  note  is  misdescribed  in  the  notice, 
the  latter  will  not  be  held  insuflicient,  unless  the  error  is 
of  such  a  nature  as  to  mislead  the  endorser,  which  could 
not  have  been  the  case  here.  A  copy  of  the  notice  in 
this  case  is  in  evidence  and  is  now  before  us,  and  the  note 
in  question  is  very  fully  and  correctly,  and  even  minutely 
described  in  it;  the  only  error  being  in  the  date  of  the 
notice  itself,  there  being  none,  however,  in  the  actual  time 
of  the  demand,  protest  and  of  preparing  and  serving  the 
notice  on  the  defendant ;  all  of  which  was  on  the  right 
day,  on  the  15th,  and  not  on  the  14th  of  January,  as  is  in- 
correctly stated  in  the  date  of  the  notice.  As  the  error 
in  this  particular  merely,  has  been  clearly  rectified  by  the 
evidence  of  the  protesting  ofiicer  who  gave  it,  and  there 
was  nothing  in  it,  we  think,  to  mislead,  or  deceive  the  de- 
fendant in  regard  to  the  note  referred  to  in  it,  we  must 
hold  the  notice  to  be  sufficient,  and  refuse  the  motion  for 
a  nonsuit. 


William   and   Albert   Thatcher  v.  Harlan   and  Hol- 

lingsworth. 

A  party  in  possession  of  goods  belonging  to  another  with  a  particular 
charge  and  a  specific  lien  therefor,  for  work  done  upon  them,  ought  to 
apprise  the  owner  of  such  demand,  for  which  he  claims  the  right  to  de- 
tain them,  at  the  time  of  his  refusal  to  deliver  them,  and  if  the  goods 
were  then  detained  on  a  different  ground  from  that  which  is  afterwaid  re- 
lied on  at  the  time  of  the  trial  for  the  recovery  of  the  possession  of  them 
by  the  owner,  it  will  operate  as  a  waiver  of  the  lien  and  the  right  of  the 
party  to  detain  them,  on  the  trial. 

If,  however,  the  party  has  a  lien  on  the  goods  for  a  particular  charge,  as 
for  work  performed  upon  them,  and  also  a  general  balance  of  account  for 
other  demands  against  the  owner,  for  which  he  has  no  lien,  he  will  not 
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be  held  to  have  waived  his  lien  for  the  former  amoant,  on  the  trial,  if  at 
the  time  of  the  demand  and  his  refusal  to  deliver  them,  he  speciallj 
mentioned  or  referred  to  the  particular  charge  for  which  the  lien  existed, 
as  a  ground  on  which  he  claimed  the  right  to  detain  them  ;  although  he 
may  at  the  same  time  have  insisted  on  detaining  them  for  other  claims  for 
which  he  had  no  lien,  or  until  the  payment  of  the  whole  balance  of  his 
general  account  against  the  owner.  But  in  such  a  case  by  claiming  to  de- 
tain the  goods  for  the  general  balance,  without  mentioning,  or  specially 
referring  to  the  particular  charge  for  which  the  lien  attached,  he  will  be 
held  to  have  waived  his  lien  for  the  latter  sum,  and  the  owner  may  there- 
upon recover  the  possession  of  the  goods  in  an  action  of  replevin,  with- 
out paying,  or  tendering  that  amount.  It  is  not  necessary,  however,  in 
such  case,  to  name  and  specify  the  amount  of  such  particular  demand  ; 
but  there  should  be  some  special  mention,  or  suggestion  made  of  it  at  the 
time  of  the  demand  and  refusal,  to  apprise  the  owner  of  the  existence  of 
such  lien  and  demand,  and  to  make  it  appear  that  the  party  claimed  to 
detain  the  goods  upon  a  ground  on  which  he  had  a  legal  right  to  detain 
them  at  the  time. 


This  was  an  action  of  replevin  for  the  wrongful  deten- 
tion of  a  steam  boat  boiler  which  the  defendant  claimed 
to  detain  by  virtue  of  a  specific  lien  upon  it  for  work  and 
labor  done  on  it.  The  boiler  originally  belonged  to  the 
Cape  Henlopen  Steamboat  Company  of  whom  the  defend- 
ants, who  were  engine-makers  and  machinists,  received  it, 
and  who  had  performed  certain  work  upon  it  at  the  re- 
quest of  the  company,  for  which  they  had  a  small  charge 
amounting  to  about  five  dollars.  Whilst  thus  in  the  posses- 
sion of  the  defendants,  the  boiler  was  levied  upon  and  sold 
on  execution  process  against  the  company  at  the  suit  of  a 
third  party,  and  was  bought  by  the  plaintiffs  at  the  sale  of 
it  by  the  sheriff.  At  the  time  of  the  sale,  the  company 
was  also  indebted  to  the  defendants  on  account  in  a  much 
larger  amount  for  other  charges  against  it,  but  which  had 
no  relation  to  the  boiler  in  question.  After  the  sale  of  it 
to  the  plaintifis  by  the  sherifi",  they  made  a  formal  demand 
upon  the  defendants  for  the  boiler,  who  refused  to  deliver 
it,  until  they  were  paid  the  whole  amount  of  their  account 
against  the  company.  The  plaintifis  made  no  tender  of  the 
amount  of  the  charge  for  the  work  done  on  the  boiler,  nor 
of  any  other  sum  to  the  defendants. 
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To  the  declaration  there  was  the  following  plea,  that 
the  said  company  had  delivered  the  said  boiler  into  the 
possession  of  the  defendants  in  the  course  of  their  busi- 
ness to  have  certain  work  done  upon  it  for  the  benefit  and 
improvement  of  it,  which  had  been  performed  by  them; 
that  the  company  was  still  indebted  to  the  defendants  for 
the  work  done  upon  the  boiler,  and  that  they  had  a  lien 
upon  it  for  the  amount  of  that  particular  charge,  and  that 
they  had  detained  it  until  the  payment  thereof,  as  they 
might  lawfully  do.  To  this  plea  the  plaintiffs  replied  that 
at  the  time  of  the  demand  for  the  boiler  and  the  refusal 
to  deliver  it,  the  defendants  claimed  the  right  to  detain 
it  by  virtue  of  an  alleged  lien  and  claim  for  a  general  bal- 
ance of  money  then  due  to  them  from  the  company,  un- 
til that  balance  was  satisfied,  but  did  not  then  claim  the 
right  to  detain  it  for  the  particular  charge  due  for  the 
work  performed  upon  the  boiler,  and  did  not  then  name 
and  specify  to  the  plaintitls  their  claim  and  lien  for  the  said 
charge  and  the  amount  thereof,  whereby  they  waived  their 
supposed  right  to  detain  the  said  boiler  for  the  said  charge 
for  their  work  and  labor  done  thereon.  To  this  replica- 
tion the  defendants  demurred  generally,  and  the  case  now 
came  up  for  argument  on  the  demurrer. 

Patterson,  for  the  defendants:  The  replication  of  the 
plaintiffs  was  double,  that  is  to  say,  it  comprised  two  dis- 
tinct matters  of  defence  and  was  therefore  demurrable  for 
duplicity.  Because  it  alleged  that  the  defendants  claimed 
to  retain  the  possession  of  the  property  in  question,  for 
a  gei.eral  balance  of  account  which  they  had  against  the 
company,  and  also  that  they  did  not  claim  the  right  to 
detain  it  by  virtue  of  their  lien  for  their  special  charge 
for  the  work  done  upon  it  specifically.  Either  allegation, 
if  true,  would  have  been  a  sufficient  answer  to  the  plea, 
and  as  two  or  more  distinct  grounds  of  defence  could  not 
be  included  in  the  replication,  it  was  detective  for  that 
reason. 

The  replication,  however,  proceeded   iurther,  and  as- 
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sumed  that  it  was  not  only  incumbent  upon  the  de- 
fendants at  the  time  of  the  demand  and  refusal,  to  rest 
their  right  to  retain  the  possession  of  the  boiler  in  virtue 
of  their  lien  for  the  work  done  upon  it,  but  also  to  name 
and  specify  the  amount  of  their  charge  for  the  work. 
That  he  denied  ;  for  it  was  sufficient  for  the  defendants, 
if  they  had  such  a  lien  at  the  time  of  the  demand  and 
refusal,  to  claim  to  retain  the  possession  of  the  property, 
even  for  a  general  balance  of  account  due  them  from  the 
company,  without  naming  or  referring  to  the  particular 
charge  for  work  done  upon  it,  if  that  charge  was  in  fact, 
embraced  in  the  general  balance  of  the  account,  and  was 
not  inconsistent  with  the  general  claim  and  right  to  re- 
tain, insisted  on  at  the  time  of  the  refusal  to  deliver  it. 
Because  the  demand  of  a  general  balance  including  the 
particular  sumfor  which  the  lien  had  specifically  attached, 
did  not  dispense  with  the  necessity  on  the  part  of  the  own- 
er ot  the  goods  detained,  of  tendering  the  latter  amount 
before  he  could  insist  on  a  delivery  of  them.  Cross  on 
Lien  (46  Law  Libr.  46).  Scarf e  v.  Morgan,  4  Mees.  and  Wels, 
270.  Add.  on  Conlr.  1177.  The  lien  was  not  waived  by 
the  mere  omission  ot  the  party  to  put  his  refusal  to  de- 
liver the  goods  on  the  ground  of  the  special  charge  for 
which  he  had  the  lien.  The  principle  of  law  which  would 
not  permit  a  party  at  the  trial  to  set  up  a  distinct  ground 
of  refusal  to  deliver  the  goods  without  a  tender,  from  that 
assumed  at  the  time  of  the  demand  made  upon  him,  ap- 
plied only  in  the  case  where  he  asserted  his  right  to  re- 
tain on  some  othei*  distinct  and  inconsistent  ground  at 
the  time  of  the  demand,  and  not  when  he  merely  omits  to 
rest  it  on  the  ground  relied  on  at  the  trial.  Lvcrett  v.  Cof- 
fin and  Cartwright,  6  Wend,  603.  In  the  case  before  the 
court,  the  charge  for  the  work  done  on  the  boiler,  tor 
which  it  was  conceded,  the  defendants  had  a  valid  and 
subsisting  lien  upon  it  at  the  time  of  the  demand  and 
refusal,  was  included  in  their  general  account  against  the 
company,  and  inasmuch  as  it  was  admitted  in  the  repli- 
cation that  they  had  placed  their  refusal  to  deliver  the 
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property  in  dispute  at  the  time  of  the  demarid,  on  the 
ground  of  the  whole  balance  due  them  on  that  general 
account,  including  the  particular  charge  in  question,  and 
claimed  the  right  to  retain  until  that  whole  balance  was 
satisfied,  he  contended  on  the  authority  of  the  cases 
cited,  that  it  was  competent  for  the  defendants  afterwards 
to  avail  themselves  in  the  pleadings  and  on  the  trial  of 
the  case,  of  their  lien  for  the  specific  charge  for  work 
upon  the  boiler,  and  that  consequently  they  were  entitled 
to  judgment  on  the  demurrer. 

J.  A.  Bayard^ioY  the  plaintiffs  :  In  England  the  question 
of  law  pieseutedinthis  case, had  arisen  in  actions  of  trover, 
not  of  replevin,  as  in  this  instance,  owing  to  the  more 
liberal  use  of  the  latter  form  of  action  here  than  there, 
and  until  the  new  rules  of  pleading  were  adopted  in  that 
country,  the  question  always  arose  under  the  general  issue, 
or  plea  of  not  guilty  in  trover.  But  the  legislature  hav- 
ing recently  extended  the  remedy  by  replevin  to  cases  of 
the  wrojigful  detention  of  goods  merely,  this  action  was 
instituted  to  recover  the  specific  chattel  ;  the  general 
property  in  which  was  in  the  plaintiffs  by  virtue  of  the 
sale  by  the  sheriff,  whilst  the  defendants  had  a  special  pro- 
perty in  it,  or  in  other  words,  they  had  a  right  to  retain 
the  possession  of  it,  until  they  were  paid,  or  tendered  the 
amount  of  their  demand  for  work,  or  repairs  done  upon 
it,  and  for  which  they  had  a  specific  lien  upon  it  to  that 
extent  and  no  further.  It  was  admitted  on  the  other  side, 
that  the  defendants  had  no  lien  upon  the  boiler  for  the 
balance  of  their  general  account  against  the  Steamboat 
Company;  they  insist,  however,  notwithstanding  that  ad- 
mission, that  the  mere  omission  of  a  party  to  assert  his 
lien,  or  right  to  retain  the  good  for  a  special  demand  for 
which  he  has  a  specific  lien  upon  them  at  the  time  of  his 
refusal  to  deliver  them,  does  not  operate  as  a  waiver  of 
the  lien,  nor,  unless  he  places  his  refusal  to  deliver  on 
some  other  ground  inconsistent  or  incompatible  with 
such  a  demand.     But  it  was  admitted  by  the  pleadings  in 


THATCHER  v.  HARLAN  &  HOLLINGSWORTH.    183 

this  case,  that  at  the  time  of  the  demand  made  upon  them 
by  the  plaintiffs,  the  defendants  claimed  and  relied  upon 
a  legal  right  which  they  supposed  they  had,  to  retain  the 
possession  of  the  boiler,  until  they  were  paid  the  entire 
balance  of  their  general  account,  and  therefore  they  as- 
serted in  effect,  a  lien  upon  it  for  that  general  balance, 
which  had  no  existence  in  law.  Well,  was  not  this  rest- 
ing the  right  to  detain  the  goods  on  a  ground  wholly  in- 
consistent with  the  claim  of  a  specific  lien  for  repairs 
upon  it,  which  at  the  time  was  good  and  valid  in  law  ? 
Nor  did  it  follow  as  a  matter  of  course  by  any  means, 
that  the  general  balance  referred  to,  included  the  partic- 
ular charge  for  the  work  on  the  boiler.  It  might,  or  it 
might  not  have  been  so  ;  at  all  events,  it  was  no  where 
alleged,  nor  did  it  appear  as  the  case  then  stood  before 
the  court,  that  the  latter  sura  was  embraced  in  the  former. 
The  principle  of  law  applicable  to  the  case  was  this  ; 
if  the  party  at  the  time  of  the  demand,  bases  his  refusal 
to  deliver  on  any  ground  whatever,  he  will  not  be  allowed 
to  rest  his  claim  to  retain  the  goods  on  a  different  ground 
in  the  action.  Boardman  v.  Sill,  1  Camp.  410.  Jojies  v. 
Tarlton,  9  Mees.  and  Wels,  675.  If  the  defendant  demands 
more  than  is  due,  as  for  a  general  balance,  when  only  a 
particular  sum  is  due,  it  will  operate  as  a  waiver  of  the 
lien  and  dispenses  with  the  necessity  of  a  tender  from 
the  other  party.  Jones  v.  Clifl\  24  Eng.  C.  L.  li.  455. 
Thompson  ei.  al.  y.  Trail  el  at.  13  Eng.  C.  L.  II.  103.  Dirks 
V.  Richards,  43  Eng.  C.  L.  R.  298.  In  the  case  last  cited, 
the  specific  lien  was  for  a  charge  of  five  shillings  for 
ware-house  rent  on  a  painting  which  another  party  had 
deposited  in  it,  but  the  defendant  at  the  time  of  tlie  re- 
fusal to  deliver  it,  demanded  the  payment  of  a  claim  of 
eight  pounds  which  he  had  against  the  same  party,  and 
the  court  held  that  it  constituted  a  waiver  of  his  lien  and 
dispensed  with  the  necessity  of  a  tender  of  the  five  shil- 
lings. The  ease  oi  Srarfe  v.  Morg'in  4  Mecs.  and  W'cls,  -70, 
cited  and  so  much  relied  upon  oii  the  other  side,  it  was 
not  necessary  to  controvert,  although  a  doubt  might  well 
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be  suggested  as  to  the  propriety  and  soundness  of  that 
decision;  for  if  attentively  examined  and  carefully  con- 
sidered, it  would  not  be  found  to  be  in  conflict  with  the 
principle  he  had  stated,  the  construction  for  which  he  had 
contended,  and  the  cases  he  had  cited.  There  was,  it 
was  true,  some  apparent  obscurity  and  uncertainty  in  the 
statement  of  the  facts  of  the  case  by  the  reporter,  but 
there  was  enough  disclosed  to  show  that  in  that  case,  the 
defendant  expressly  stated  and  demanded  the  payment  of 
the  particular  charge  for  which  he  had  a  specific  lien  on 
the  goods,  although  he  coupled  with  it  other  charges  for 
which  he  had  no  lien,  and  the  court  ruled  in  consideration 
of  this  fact,  that  it  did  not  operate  as  a  waiver  of  the  lien, 
or  dispense  with  the  necessity  of  a  tender  of  the  amount 
of  that  particular  charge.  But  in  the  case  before  the 
court,  there  was  no  mention  whatever  made  at  the  time 
of  the  demand  and  refusal,  of  the  charge  for  the  work 
done  upon  the  boiler,  nor  did  the  defendants  allude  in 
the  slightest  degree,  to  that  particular  sum  as  one  of  the 
grounds  on  which  they  insisted  upon  their  right  to  retain 
it,  for  if  they  had,  the  plaintiffs  would  doubtless  have 
promptly  paid,  or  tendered  the  amount  of  it,  as  it  was 
too  small  to  admit  of  a  moment's  hesitation,  or  delay,  or 
to  become  with  them  the  subject  of  even  an  after-thought. 
On  the  contrary,  the  defendants  claimed  to  retain  the 
property  for  the  general  balance  of  their  account  against 
the  company,  without  stating  any  sum  or  item  in  it,  which 
was  of  far  greater  amount,  and  which  the  plaintiffs  were 
neither  willing,  nor  bound  to  pay  in  order  to  obtain  the 
possession  of  it. 

As  to  the  objection  which  had  been  raised  to  the  con- 
cluding averment  contained  in  the  replication,  that  the 
defendants  did  not  specify  and  name  the  amount  of  their 
charge  for  work  on  the  boiler  at  the  time  of  the  demand 
and  refusal,  it  was  at  most,  but  surplusage,  and  as  the 
replication  was  sufficient  and  good  without  it,  and  the 
allegation  was  both  immaterial  and  unnecessary,  it  might 
be  rejected  as  such. 
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D.  M.  Bates,  for  the  defendants  :  It  was  admitted  that 
the  defendants  had  a  lien  on  the  boiler  for  the  work  done 
upon  it,  but  it  was  insisted  by  the*  plaintiffs  in  their  repli- 
cation, that  there  was  an  implied  waiver  of  this  lien  by 
the  defendants,  because  they  did  not  base  their  refusal  to 
deliver  it  at  the  time  of  the  demand  made  upon  them  for 
it,  on  their  legal  right  to  retain  the  possession  of  it  until 
their  charge  for  that  work,  at  least,  had  been  paid  ;  the 
plaintiffs  also,  go  further  in  their  replication  and  add  that 
the  defendants  "  did  not  then  and  there  name  and  specify 
to  the  plaintiffs  their  claim  and  lien  for  the  said  debt  and 
the  amount  thereof."  The  plaintiffs  therefore,  assumed 
in  their  replication,  that  it  was  not  only  the  duty  of  the 
defendants  at  the  time  of  the  demand  and  refusal,  to  as- 
sert their  claim  or  lien  for  that  particular  charge,  but  also, 
that  it  was  their  further  duty  at  the  same  time,  to  specify 
and  name  the  amount  of  it  to  the  plaintiffs.  The  court 
would  observe  that  neither  the  duty,  nor  the  averment 
alleging  it,  was  stated  in  the  alternative,  but  was  direct 
and  positive  and  additional  to  the  duty  before  alleged, 
and  consequently  it  constituted  a  material  and  integral 
part  of  one  entire  replication,  and  could  not  be  separated 
from  that  which  preceded  it.  Viewing  it  in  that  light, 
he  should  take  issue  with  the  learned  counsel  for  the 
plaintiffs,  on  that  point  in  the  case,  and  should  contend 
that  the  mere  omission  of  a  party  under  such  circum- 
stances, to  assert  his  lieu,  or  to  name  the  amount  of  the 
demand  for  which  it  existed,  would  not  work  a  waiver, 
or  forfeiture  of  his  lien,  or  right  to  retain  the  goods,  un- 
less information  perhaps,  should  be  specially  asked  of 
him  in  regard  to  the  matter,  althougli  if  asked  for,  and 
he  intentionally  misstated  or  misrepresented  it,  he  would 
be  willing  to  concede  that  it  might  present  a  very  differ- 
ent question  ;  for  the  principle  of  waiver  in  such  cases, 
did  not  proceed  upon  the  idea  of  punishing,  or  subjecting 
the  party  to  a  loss,  or  forfeiture  of  his  right  to  retain  the 
goods,  if  he  did  not  insist  upon  his  lien  at  the  time  of 
the  demand  made  upon  him  for  them,  and  thus  to  con- 
24 
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strain  him  to  apprise  the  other  party  of  the  special  ground 
on  which  he  claimed  that  right,  nor  did  it  rest  on  any  of 
those  equitable  considerations  which  supported  the  doc- 
trine of  estoppel,  as  fraud,  or  remaining  silent  when  it  is 
one's  duty  to  speak  and  give  information  unasked  ;  but 
it  rested  solely  on  the  ground  of  a  voluntary  abandon- 
ment, or  relinquishment  by  the  party,  of  his  right  to  re- 
tain the  goods  until  the  satisfaction  of  his  debt,  and  was 
liable  to  be  rebutted,  explained,  or  denied,  like  any  other 
presumption  of  fact  arising  by  mere  implication  of  law. 
He  therefore  maintained  that  it  was  not  even  incumbent 
upon  the  defendant  at  the  time  of  his  refusal  to  deliver 
the  goods,  to  assert  his  lien,  or  claim,  as  the  ground  on 
which  he  retained  them,  much  less,  to  state  and  specify 
the  amount  of  his  demand,  and  if  he  remained  entirely 
silent  and  said  nothing  about  it,  one  way  or  the  other,  it 
still  would  not  operate  as  a  waiver  of  the  lien,  nor  pre- 
clude him  from  afterwards  setting  up  such  a  claim,  as  a 
good  and  valid  defence  to  an  action  to  recover  the  posses- 
sion of  the  goods  from  him.  In  support  of  this  position 
he  would  cite  Gross  on  Lien  45.  Add.  on  Contr.  1177.  White 
V.  Gainer,  9  E7ig.  C.  L.  B.  302.  Owen  v.  Knight,  33  Eng.  C. 
L.  R.  237.  Ecerett  v.  Coffin  et  al.  6  Weyid,  603.  Buckley  v. 
Hanby,  2  Miles'  Rep.  449. 

But  a  demand  for  a  general  balance  due  without  ref- 
erence to  the  subject  matter  of  a  specific  lien  as  in  this 
case,  was  not  a  waiver  of  the  lien,  if  the  general  balance 
insisted  on,  did  in  fact  include  the  charge  for  whieli  the 
lieu  attached,  unless  it  was  attended  with  some  circum- 
stance that  would  have  the  effect  to  dispense  with  the 
necessity  of  a  tender  on  the  part  of  the  plaintifl-.  Because 
the  general  balance  in  such  a  case,  was  not  inconsiHtent 
with,  or  repugnant  to,  the  special  matter  of  the  lien.  A 
general  balance,  of  course,  was  not  necessarily  such,  for 
it  might  embrace  the  particular  debt  for  which  the  lien 
existed:  an  excessive  claim  merely  was  not  repugnant  to 
such  a  demand.  But  where  the  claim  was  of  such  a  na- 
ture, as  to  be  incompatible  with  the  latter,  or  to  negative 
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the  idea  of  any  lien  whatever,  and  which  could  not  put 
the  party  on  inquiry  as  to  the  special  charge  to  which  the 
lien  applied,  then  the  rule  was  otherwise ;  for  in  such  a 
case  it  would  operate  as  a  waiver  of  the  lieu.  "Where, 
however,  the  claim  to  retain  the  goods  for  a  general  bal- 
ance included  the  particular  charge  for  wliich  the  lien  ex- 
isted as  before  stated,  it  was  not  a  waiver  of  the  right  to 
retain  for  the  latter  afterward,  unless  the  defendants  at 
the  time  expressly  dispensed  with  a  tender  of  the  latter 
amount  by  the  plaintiff,  and  not  one  of  the  cases  cited  on 
the  other  side  would  be  found  to  militate  against  the 
soundness  of  that  proposition;  and  he  said  this  after  hav- 
ing carefully  read  and  examined  every  one  of  them.  In 
several  of  the  cases  cited,  where  the  claim  was  for  a  gener- 
al balance  with  a  specific  lien  for  a  part,  and  where  the 
party  demanding  the  goods,  expressed  a  willingness  to 
pay  that  portion  oi  the  claim,  but  not  the  whole,  it  would 
be  found  that  the  decision  proceeded  on  the  ground  of 
a  waiver  of  the  tender  for  that  amount,  and  not  upon  the 
ground  of  the  waiver  of  the  lien  itself.  As  where  the 
party  demanding  the  goods  expressed  his  willingness  to 
pay  the  party  detaining  them,  that  part  of  his  account,  or 
claim,  for  which  he  had  a  valid  and  subsisting  lieu,  and 
the  other  replied  that  he  need  not  ofier  it,  for  he  would 
not  accept  a  part,  nor  deliver  the  goods,  unless  he  was  paid 
his  whole  account ;  in  such  a  case,  the  Courts  have  observ- 
ed that  the  conduct  of  the  defendant  dispensed  with  the 
necessity  of  a  tender  by  the  plaintiff  of  the  sum  for  which 
the  lien  existed,  but  they  had  not  said  even  in  such  cases, 
that  it  would  operate  as  a  waiver  of  the  lien  itself.  And 
it  was  on  this  distinction  between  a  waiver  of  a  tender 
and  the  waiver  of  the  lien,  that  the  decision  in  several  of 
the  cases  referred  to,  liad  proceeded.  Of  that  character 
was  the  case  of  Jones  v  Tarlcton  9  mces,  and  Wels.  675. 
Dirks  v.  Richards,  43  Eng.  C.  L.  R.  293,  as  well  as  other 
cases  which  had  been  cited  on  the  other  side.  In  support 
of  the  distinction  last  taken  he  also  referred  to  Green  v. 
Shew  ell,  Cross  on  Lien  47. 
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Houston  J.,  delivered  the  opinion- of  the  Court:  In  one 
respect,  at  least,  the  case  before  the  Court  differed  from 
any  which  had  been  cited  in  the  argument;  for  whilst  in 
the  cases  referred  to,  the  action  was  in  trover  and  the 
question  arose  on  the  evidence  in  atrial  at  bar,  in  the  case 
then  before  them,  the  action  was  replevin  for  a  wrongful 
detentidn  under  the  statute,  in  which  the  question  had 
been  entirely  eliminated  and  developed  in  the  pleadings 
on  the  record  and  was  now  presented  for  the  consideration 
of  the  Court  on  a  general  demurrer  in  which  they  had  re- 
sulted. He  adverted  to  this  circumstance  in  passing,  not 
for  the  purpose  of  suggesting  that  it  presented  any  sub- 
stantial distinction  in  principle  between  the  cases,  but 
merely  to  note  the  fact,  that  the  question  appeared  now 
for  the  first  time  to  have  arisen  in  this  well  defined  and 
specific  form  for  the  consideration  and  decision  of  the 
Court. 

As  the  effect  of  the  demurrer  was  to  admit  the  allega- 
tions contained  in  the  replication,  and  the  replication 
itself  admitted  the  allegations  contained  in  the  plea,  the 
simple  question  presented  for  the  consideration  of  the 
court  was,  whether  the  defendants  who  had  a  specific  lien 
on  the  property  iu  question  for  work  done  upon  it,  and 
also  other  charges  against  the  former  owners  of  it,  but 
which  had  no  connection  with,  or  relation  to,  the  partic- 
ular article  in  question  had  waived,  or  lost  their  lien,  or 
right  to  detain  it  against  the  plaintiffs  in  the  present  action 
by  refusing  at  the  time  of  their  demand  to  deliver  it  to 
them,  until  the  whole  of  their  account  was  satisfied,  with- 
out naming  their  charge  for  the  work  done  upon  it,  or 
insisting  upon  their  lien  or  right  to  retain  it  for  that 
particular  sum  among  other  matters  of  account  tlien  due 
them  from  the  previous  owners  of  it,  who  had  placed  it 
in  their  possession  for  repair  in  the  way  of  their  usual 
business  and  employment.  Whilst  thus  in  possession  of 
the  boiler,  the  plaintiffs  succeeded  to  the  right  of  the 
former  owners,  the  steamboat  company,  by  their  purchase 
at  the  sale  of  it  by  the  sheriff,  and  now  stood  in  the  same 
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relation  to  the  defendants  with  regard  to  it,  which  the 
Company  held  prior  to  the  sale.  After  their  purchane, 
the  plaintiffs  made  a  formal  demand  upon  the  defendants 
for  the  property,  but  without  tendering  them  the  amount 
of  their  charge  for  work  done  upon  it,  and  the  defendants 
refused  to  deliver  it,  until  they  were  paid  the  balance  of 
a  general  account  for  a  much  larger  amount  which  they 
had  against  the  company  at  the  time  of  the  sale  by  the 
sheriff;  but  without  making  any  mention  of  their  special 
demand  for  the  repairs  done  upon  it,  or  of  their  specific 
lien,  or  right  to  retain  the  possession  of  it  until  they  were 
paid  or  tendered  that  particular  sum.  And  such  being 
briefly  the  facts  of  the  case,  the  question  now  presented 
was  whether  the  defendants,  by  so  doing,  had  waived 
their  lien  and  lost  their  right  to  detain  the  boiler  for  the 
amount  of  that  particular  claim,  or  might  now  avail  them- 
selves of  it,  the  same  not  having  been  paid,  or  tendered 
to  them  by  the  plaintiff,  as  a  good  defence  in  the  present 
action. 

The  general  principle  of  law  in  regard  to  specific  liens 
of  this  nature,  and  the  right  of  a  party  to  detain  goods 
under  a  claim  of  this  character,  had  long  been  understood 
and  was  well  established.  Boardman  v.  Sill,  1  Campb.  410. 
(  note)  in  the  time  of  Ld.  EUenborough,  was  an  early  and 
leading  case  on  this  subject,  in  which  -it  was  ruled  that 
inasmuch  as  the  goods  in  question  had  been  detained  on 
a  different  ground  from  that  which  was  set  up  at  the  time 
of  the  trial,  and  us  no  mention  had  been  made  at  the  time 
of  the  demand  and  refusal  to  deliver  the  goods,  of  the 
charge  for  which  the  lien  then  existed,  the  defendant 
must  be  taken  to  have  waived  his  lien  and  dispensed  with 
the  necessity  of  a  tender  by  the  plaintiff  for  that  amount. 
And  to  the  same  effect  were  the  subsequent  cases  of 
Th(>77ipson  et  al.  v.  Trail  et  al.  1.3  Eng.  C.  L.  B.  103.  Jones 
V.  Cliff,  24  Eng.  C.  L.  li  455.  Dirks  v.  Richards,  43  Eng. 
C.  L.  n.  298.  Jones  r.  TarleUm  9  Mees.  and  Wels.  674. 
Cross  on  jL<r/(,  stated  the  general  rule  on  the  subject  in  the 
following  terms.    "  A  party  having  rightful  possession  of 
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goods  under  a  claim  of  lien,  ought  to  state  the  nature  of 
such  claim  and  the  amount  for  which  he  detains  the 
goods  at  the  time  when  repossession  is  demanded.  Re- 
tention on  a  ground  inconsistent  with  the  existing  right, 
without  any  claim  in  respect  of  the  amount  under  which 
a  person  may  legally  withold  them,  operates  as  a  waiver 
of  the  lien  and  trover  will  lie  for  the  recovery  of  the 
goods  without  evidence  of  any  tender  of  the  latter 
amount,"  34  Law  Libr.  46. 

It  had  been  argued,  however,  on  behalf  of  the  de- 
fendants that  this  was  the  rule  only,  when  the  two  claims 
were  in  their  nature  inconsistent,  or  incompatible  with 
each  other  ;  but  that  such  was  not  the  rule  where  the 
larger  claim,  as  for  a  general  balance,  in  fact  included  the 
minor,  or  special  charge  for  which  the  lien  existed  ;  or 
in  other  words,  to  insist  upon  detaining  the  goods  for  an 
excessive  demand  merely,  for  which  the  party  had  no 
right  to  detain  them,  would  not  operate  as  a  waiver  of 
the  lien  for  a  particular  charge,  for  which  the  party  had 
at  the  time  a  legal  right  to  detain  them,  unless  they  were 
so  different  in  their  nature,  as  to  be  positively  inconsistent 
with  each  other,  or  the  party  withholding  the  goods,  did 
something  to  dispense  with  the  necessity  of  a  tender  of 
the  latter  sum  by  the  party  demanding  them  and  not- 
withstanding no  mention  whatever  was  made  of  the 
particular  charge  at  the  time  of  the  refusal  to  deliver 
them.  For  which  we  were  referred  to  the  authority  of 
Scarfe  v.  Morgan,  4  3Iecs.  av<i  Wels,  270.  Everett  v.  Coffin 
and  Cartwright,  6  Wend,  603.  White  v.  Gainer,  9  Eng.  C.  L. 
R.  302.  Owm  v.  Knight  33  Eng.  C.  L.  R.  237.  Buckleg  r. 
Hanby,  2  Miles'  Rep.  449.  Green  v.  Shewell,  Cross  on  Lien, 
34  Law  Libr.  47.  Add.  on  Contr.  1177.  Cross  on  Lien,  32 
Law  Libr.  45.  But  after  a  careful  consideration  of  those 
authorities  the  court  could  not  perceive  that  they  materi- 
ally modified  the  principle  as  stated  and  ruled  in  tlie 
earlier  cases,  or  sustained  to  the  extent  claimed  for  them, 
the  construction  contended  for  by  the  learned  counsel  for 
the  defendants. 
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It  was  evident  from  the  report  in  the  case  of  White  r. 
Gainer^  that  the  court  considered  that  the  reply  of  the 
defendant  at  the  time  of  the  demand  and  refusal,  although 
general  in  its  character,  had  direct  reference  to  his  claim 
for  which  the  lieu  existed,  and  to  nothing  else,  and  there- 
fore held  that  a  tender  of  the  amount  of  it  was  necessary 
on  the  part  of  the  plaintift'  The  next  case  cited  of  Owen 
V.  Knight^  was  not  in  point,  because  it  was  not  a  case  of 
a  general  balance  of  account  with  a  particular  charge  and 
a  specific  lien  as  to  the  latter,  for  work  done  upon  the 
article  demanded,  but  was  merely  the  case  of  an  indenture 
deposited  as  a  pledge,  or  security  by  fpecial  agreement, 
for  a  loan  of  money  advanced  upon  it,  in  which  none  of 
the  court,  except  Vaughan  J.,  alluded  at  all  to  the  princi- 
ple involved  in  the  present  case;  and  what  he  said  con- 
cerning the  case  of  White  v.  Gainer,  clearly  implied  that 
he  considered  it  as  agreeing  in  principle  with  the  case  of 
Boardman  v.  Sill,  for  he  referred  to  that  case  also  for  the 
same  purpose,  although  neither  of  them  would  be  found 
on  examination,  to  sustain  the  remark  which  he  was  re- 
ported to  have  made  in  relation  to  them.  In  the  case  of 
Green  v.  Seircll  cited  from  Cross  on  Lien,  34  Law  Libr.  47, 
the  claim  of  lien  was  for  repairs  on  a  carriage,  some  of 
which  had  been  ordered,  but  some  had  not,  and  it  was 
held  that  an  unsevered  claim  for  the  whole  of  the  repairs 
was  no  waiver  of  the  lien  for  the  amount  actually  due. 
But  the  case  was  clearly  distinguishable  from  the  one 
before  the  court,  because  in  that  case  tlie  charges  were 
all  for  work  performed  upon  the  carriage,  and  it  would 
neither  be  reasonable  nor  just  that  a  person  should  forfeit 
his  lien  for  the  work  which  he  was  order  'd  to  do,  by 
doing  more  than  he  was  directed,  for  its  benefit  and  im- 
provement and  demanding  payment  tor  the  whole,  al- 
though he  might  not  be  entitled  under  tlio  circumstances 
to  any  remuneration  tor  tiie  excess.  The  court  therefore 
held,  and  very  properly  we  think,  tliat  it  was  the»luty  of 
the  plaintifi:'  in  that  case,  to  tender  the  amount  due  for 
tiie  repairs  which   were  ordered,  and   for  which   the  de- 
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fendant  had  a  valid  lien  on  the  carriago  at  the  time   of 
his  refusal  to  deliver  it. 

But  the  leading  case  on  the  subject  and  the  one  which 
had  been  most  pressed  and  commented  on  in  the  course 
of  the  argument,  as  sustaining  the  distinction  taken  by 
the  defendants,  was  that  of  Scarfe  v.  Morgan,  4  Mees.  and 
Wels,  270.  The  court  had  consequently  examined  it 
with  care  and  attention  and  were  of  opinion  that  it  also 
failed  to  sustain  their  point,  and  differed  in  one  material 
respect,  at  the  least,  from  the  case  then  before  them  for 
their  decision.  For  it  was  obvious  both  from  the  state- 
ment of  the  case  by  the  reporter  and  from  the  remarks 
of  Parke  B.  in  announcing  his  opinion,  that  in  that  case 
the  defendant  had  a  particular  charge  amounting  to  the 
sum  of  eleven  phillings  for  which  he  had  a  good  and 
subsisting  lien  on  the  property  in  question,  and  that  he 
specially  and  expressly  mentioned  that  particnlar  sum,  as 
one  of  the  items  of  his  demand  at  the  time  of  his  refusal 
to  deliver  it  to  the  plaintiff,  although  he  claimed  at  the 
same  time,  the  right  to  detain  the  property  for  other  items, 
or  for  a  general  balance  and  for  a  larger  amount  than  his 
lien  coxered.  And  it  was  in  consideration  of  that  fact, 
that  the  defendant  did  expressly  mention  this  particular 
charge  and  assert  his  right  to  retain  the  goods  for  that 
demand  as  well  as  for  other  and  further  claims  for  which, 
however,  he  had  no  specific  lien  on  the  chattel  in  question, 
that  the  court  held  that  he  had  not  waived  his  lien  for 
that  particular  charge,  nor  dispensed  with  the  necessity 
of  a  tender  of  that  amount  by  the  plaintiff.  And  the 
same  observation  would  apply  witli  equal  justice  and 
propriety  to  the  case  of  Everett  v.  Coffin  and  CartirrUjht 
cited  from  6  Wend.  603,  for  it  distinctly  appeared  in  the 
report  of  that  case  also,  that  the  specific  charge  for  which 
the  defendants  had  a  good  and  valid  lien,  and  whicli  was 
included  in  their  general  claim  against  the  plaintiff  for 
which  they  had  no  lien,  was  expressly  mentione<l  by 
them  at  the  time  they  asserted  their  right  to  retain  and 
"•efused  to  deliver  the  cargo,  until  their  whole  demand 
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was  satisfied  In  this  latter  case  the  particular  charge 
was  for  freight  and  average,  and  for  money  expended  in 
the  transhipment  of  the  cargo,  tor  which  they  had  a  spe- 
cific lien  upon  it,  until  the  same  were  paid,  and  in  deliv- 
ering their  opinion  the  court  notes  the  fact  that  these 
charges  were  expressly  stated  by  the  defendants  as  a  part 
of  their  demand  at  the  time  they  claimed  the  right  to 
detain  the  cargo  ;  and  it  was  accordingly  ruled  that  they 
had  not  waived  their  lien,  or  right  to  retain  the  goods  un- 
til the  amount  of  those  particular  charges  was  satisfied^ 
or  tendered  to  them. 

The  court  was  therefore  of  the  opinion,  that  the  only 
principle  fairly  deducible  from  a  consideration  and  com- 
parison of  all  the  cases  referred  to,  was  this ;  that  notwith- 
standing a  party  having  a  specific  lien  on  goods  in  his 
possession  for  work  and  labor  performed  upon  them, 
cannot,  as  a  general  thing,  be  permitted  on  the  trial  to 
rest  his  refusal  to  deliver  them  on  a  diiferent  and  distinct 
ground  from  that  on  which  he  claimed  a  right  to  detain 
them  at  the  time  of  the  demand  and  refusal,  and  if  at  the 
time  of  such  demand  and  refusal  he  insisted  on  detaining 
the  goods  for  a  general  balance  of  account  merely,  or  for 
a  claim  for  which  he  had  no  specific  lien  upon  them,  he 
could  not  afterwards  in  an  action  for  them,  claim  a  right 
to  retain  them  for  a  particular  charge  for  which  he  had 
such  a  lien  upon  them,  yet  the  rule  was  8uV)iect  to  this 
exception,  that  if  he  had  a  general  claim  against  an  ow- 
ner of  the  former  character  including  a  particular  charge 
of  the  latter  description  and  he  specially  states  or  men- 
tions the  latter  demand  at  the  time  of  his  refusal  to  deliv- 
er them  and  asserts  his  right  to  detain  them  for  that  amount 
and  also  for  the  general  balance,  or  general  account  in- 
cluding such  particular  charge,  it  would  not  operate  as  a 
waiver  of  his  lien  for  such  particular  charge  so  specially 
mentioned  or  referred  to  by  him,  and  no  action  could  be 
maintained  against  him  for  the  goods  in  such  a  case,  with- 
out a  previous  tender  of  that  amount,  at  least,  to  him, 
liut  if  on  the  contrary,  a  party  having  such  a  particular 
25 
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and  general  demand,  should  claim  the  right  to  detain  the 
goods  until  his  general  demand  had  been  paid  him, 
without  any  mention  of  his  particular  claim  at  the  time 
of  his  refusal  to  deliver  them,  he  will  be  held  thereby  to 
have  waived  his  lien  for  the  particular  charge  upon 
them.  It  was  scarceU  necessary  to  add  that  the  case  be- 
fore the  Court  did  not  come  within  the  scope  of  this  ex- 
ception, because  the  defendants  had  not  only  failed  to 
make  any  mention  of,  or  allusion  to  their  particular  charge 
for  the  work  done  upon  the  article  in  question,  at  the  time 
of  their  refusal  to  deliver  it  upon  the  demand  of  the  plain- 
tiffs, but  it  did  not  even  appear  that  the  particular  charge 
referred  to  was  embraced  at  that  time  in  the  general  bal- 
ance of  account  which  they  then  had  against  the  steam- 
boat company. 

And  the  Court  considered  this  ruling  not  only  in  ac- 
cordance with  the  principle  to  be  extracted  from  the  au- 
thorities cited,  but  that  it  was  in  accordance  with  the  rea- 
son and  propriety  of  the  principle  itself.  The  owner  of 
the  goods  had  the  general  property  in  them,  while  the 
party  having  the  possession  for  a  particular  purpose  and 
such  a  specific  lien  upon  them,  had  but  a  limited,  or  speci- 
al property  in  them,  that  was  to  say,  a  right  to  retain 
the  possession  of  them  until  the  amount  of  his  particular 
debt  had  been  paid,  or  tendered  to  him  ;  and  as  the  extent 
of  his  lien  was  the  measure  of  liis  right  to  detain,  it  would 
be  his  duty  to  apprise  the  owner  at  the  time  of  the  de- 
mand and  refu8al,of  the  existence  of  such  a  claim, although 
the  later  cases  hold  that  he  would  not  be  considered  in 
that  case,  as  having  waived  his  lien,  if  at  the  same  time, 
he  demanded  more  than  he  had  a  legal  right  to  detain  for, 
and  that  it  would  not  dispense  with  the  necessity  of  the 
paymf;nt,  or  tender  by  the  owner,  of  the  particular  de- 
mand for  which  the  lien  rightfully  attached  to  tlio  goods. 
And  'f  the  original  owner  in  such  a  case,  was  entitled  to 
such  notice,  a  fortiori.,  would  a  subsequent  purchaser  of  the 
goods  who  succeeded  to  iiis  rights,  as  in  the  present  case, 
without  any  particular  knowledge  perhaps,  of  these  pre- 
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existing  demands  against  the  company,  be  entitled  to  such 
notice. 

The  view  of  the  case  just  presented,  would  sufficiently 
dispose  of  the  other  points  raised  in  the  argument  for 
the  defendants,  to  render  it  unnecessary  to  refer  more 
particularly  to  them.  There  was  one  distinction,  how- 
ever, taken  by  Mr.  Bates,  which  claimed  attention  for  a 
moment.  It  was  that  which  he  predicated  upon  the  dif- 
ference, more  apparent  than  real,  between  the  practical 
effect  of  a  waiver  of  his  lien  by  a  defendant  in  such  a 
case  as  this,  and  his  waiver,  or  dispensing  with  the  neces- 
sity of  a  tender  by  the  plaintiff  before  the  action  was 
commenced.  It  was  true  that  each  of  these  phrases  were 
to  be  met  with  in  the  cases  decided  on  this  subject,  and 
some  times  under  a  change  of  circumstances  which  would 
seem  to  import  a  substantial  difference  between  them 
both  in  principle  and  effect.  But  they  were  after  all 
but  equivalent  and  convertible  terms,  and  imported  in 
point  of  fact,  one  and  the  same  thing.  Whenever  the 
circumstances  were  such  as  to  constitute  a  waiver  of  the 
lien  by  the  defendant,  they  at  the  same  time  so  operated 
as  to  dispense  with  the  necessity  of  a  tender  by  the  plain- 
tiff; and  the  converse  of  the  proposition  was  equally  true, 
that  when  the  circumstances  proved  were  such  as  to  dis- 
pense with  the  necessity  of  a  tender  by  the  plaintiff,  the 
lien  of  the  defendant  was  waived.  The  one  was  but  the 
consequence  of  the  other,  and  they  must  appear,  or  dis- 
appear together. 

As  to  the  objection  which  had  been  taken  to  tht-  repli- 
cation on  t)ie  score  of  duplicity,  it  would  appear  lor  the 
reasons  already  stated,  that  it  did  not  apply  in.  principle 
to  the  ruling  in  this  case,  and  even  if  the  court  were  of  a 
different  oj)iuion  in  regard  to  the  law  of  the  case,  the  ex- 
ception could  not  avail  the  defendants  on  a  general  de- 
murrer; and  this  would  dispose  also  of  the  turther  ob- 
jection taken  to  the  replication  on  the  ground  ot  the  aver- 
ment stated  in  the  conclusion  ot  it,  that  the  defendants 
"  did  not  then  and  there  name  and  specify  the  amount 
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thereof,"  meaning  their  particular  demand  for  which  they 
had  a  lien  on  the  boiler.  The  court  did  not  mean  to  say* 
or  rule,  however,  that  where  there  was  a  general  balance 
without  a  lien,  including  a  particular  charge  for  which 
there  was  a  lien,  it  would  be  necessary  for  the  party  to 
state  or  specify  the  exact  or  precise  amount  ot  the  latter, 
to  prevent  a  waiver  of  his  lien  on  a  demand  and  refusal 
to  deliver  the  goods.  All  the  court  meant  to  say  on  that 
point  was,  that  they  considered  it  a  principle  fairly  de- 
ducible  from  all  the  precedents  in  regard  to  it,  that  in  such 
case  there  should  be  some  special  reference  or  allusion 
made  by  the  party  at  the  time  of  the  demand  and  refusal 
to  the  particular  charge  in  question,  although  accompa- 
nied with  other  and  general  charges,  in  order  to  show 
that  he  claimed  to  detain  the  goods  for  that  debt  by  vir- 
tue of  a  valid  specific  lien  upon  them  and  upon  a  ground 
on  which  he  had  at  the  time,  a  legal  right  to  detain  them. 
The  plaintifis  might  therefore  have  alleged  this  matter  in 
their  replication,  with  more  particularity  and  certainty 
than  was  actually  necessary.  The  preceding  part  of  the 
replication,  however,  contained  all  that  was  material  and 
was  sufficient  without  it,  and  which  was  admitted,  of 
course,  by  the  demurrer;  it  might  therefore  be  rejected 
as  mere  surplusage  under  the  familiar  maxim  in  pleading 
of  utile  per  Inutile  not  vitiatur.  Had  the  facts  of  the  case 
warranted  the  defendants  in  rejoining  (instead  of  demur- 
ring generally  to  the  replication)  that  at  the  time  of  the 
demand  and  refusal  they  did  claim  to  detain  the  article 
in  question  for  work  and  labor  performed  by  them  upon 
it,  and  for  which  they  had  not  been  paid,  and  the  plain- 
titi's  had  alleged  and  objected  in  answer  to  this,  tliat  they 
did  not  name  and  specify  the  amount  of  such  particuhir 
charge  and  a  general  demurrer  had  been  entered  to  that, 
it  would  then  have  presented  this  allegation  in  a  very 
material  as  well  as  in  a  different  point  of  light  from  that 
in  which  it  then  stood  upon  the  record.  But  upon  the 
facts  of  the  case,  this  was  not,  and  could  not  be  done. 

dudgment  was  therefore  directed  to  be  entered  on  the 
demurrer  for  the  plaintiffs  in  the  action. 
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State  use  of  Fithian,Jones  &  Co.,  v.  John  A.  Willard  etal. 

No  action  will  lie  on  the  recognizance  of  a  sheriff  against  him  and  his  sure 
ties,  by  the  plaintiffs  in  a  domestic  attachment  to  recover  their  debt,  or 
any  part  of  it  against  the  defendant  in  the  writ,  out  of  the  sheriff  and  his 
sureties,  by  reason  of  the  default  of  the  sheriff  to  account  for  and  pay  the 
money  into  Court  arising  from  the  sale  of  the  goods  of  the  defendant  in 
the  attachment,  without  first  proceeding  by  auditors  under  the  attach- 
ment law,  as  provided  for  in  it,  to  adjust  and  ascertain  all  the  de- 
mands of  the  defendant's  creditors.  But  if  in  such  an  action,  the  plea  of 
performance  only  is  pleaded,  the  plaintiff  will  be  entitled  to  a  verdict  for 
nominal  damages- 

This  was  an  action  of  debt  in  the  name  of  the  State  for 
the  use  of  Fithian,  Jones  &  Co.  on  the  official  recognizance 
of  John  A.  Wiliard,  late  sheriff,  against  him  and  his 
sureties  in  the  recognizance.  Plea,  performance.  The 
breach  which  was  assigned  in  the  replication,  was  for 
the  non-payment  of  $272,50  to  the  plaintiffs,  part  of 
the  sum  of  $431,50  collected  and  received  by  Willard 
whilst  sheriff,  on  a  domestic  attachment  at  the  suit  of 
Fithian,  Jones  &  (Jo.,  against  Jonathan  el.  Stevens,  re- 
turnable to  November  term,  1856.  The  plaintiffs  had  re- 
covered a  judgment  against  Stevens,  on  which  they  sued 
out  a  domestic  attachment  and  placed  it  in  the  hands  of 
Willard  whilst  sheriff,  and  on  which  he  took  into  his  pos- 
session goods  and  chattels  of  the  defendant,  inventoried 
and  appraised  at  $431,50,  and  which  were  afterwards  sold 
by  the  sheriff  on  an  order  obtained  by  him  therefor  from 
one  of  the  judges  in  vacation,  but  failing  to  bring  the 
money  into  Court  at  the  return  of  the  writ,  a  rule  was 
asked  for  and  laid  upon  him  at  a  subsequent  term  to  briiiu 
the  money,  which  still  omitting  to  do,  an  attachment  was 
issued  against  him  for  contempt  on  which  he  was  arrest- 
ed and  afterwards  discharged  by  the  Court  without  preju- 
dice, by  reason  of  his  insolvency  and  inal)ility  to  pay  the 
money.  The  plaintiffs  having  obtained  judgtuent  against 
the  defendant  on  the  return  of  the  attachment,  applied  to 
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the  Court  and  obtained  the  appointment  of  auditors  to 
audit,  adjust  and  ascertain  the  claims  of  the  defendant's 
creditors  pursuant  to  the  provisions  of  the  statute  in  such 
case  made  and  provided,  but  no  further  proceeding  was 
had  in  the  matter,  and  at  the  ensuing  term  the  plaintiff's 
attorney  proceeded  to  ascertain  by  the  verdict  of  a  jury 
at  the  bar  of  the  Court,  the  amount  of  the  judgment  on 
the  attachment,  which  was  found  to  be  $470.  After  the 
plaintiff's  attorney  had  exhibited  tlie  proof  and  opened 
the  case  to  the  jury. 

Rodney,  for  the  defendant,  raised  the  question  as  the 
only  one  involved  in  the  case,  he  said,  whether  the  de- 
fendants for  whom  he  appeared,  were  liable  as  the  sureties 
of  the  late  sheriff,  Willard,  to  pay  the  sum  demanded  on 
the  attachment,  which  was  a  domestic  attachment  under 
our  act  of  Assembly.  The  plaintiffs  in  the  case  seemed 
to  be  proceeding  as  if  the  attachment  on  which  the  sheriff 
had  seized  and  sold  the  goods  of  the  defendant  in  that 
writ,  was  for  their  sole  and  exclusive  benefit.  But  such 
was  not  the  character  and  effect  of  a  domestic  attachment 
under  our  act.  What  does  the  statute  say  on  this  subject '( 
In  section  10,  Bevlsed  Code  373,  it  is  provided  that  on  the 
return  of  a  domestic  attachment,  the  court  shall  appoint 
three  suitable  persons  to  audit  the  claims  of  the  defend- 
ant's creditors  and  shall  adjust  and  ascertain  all  their  de- 
mands, including  that  of  the  the  plaintiff  in  the  attach- 
ment, after  which  it  proceeds  to  make  provision  for  a 
pro  rata  division  and  distribution  of  the  defendant's  ef- 
fects among  all  his  creditors.  The  plaintiffs  therefore  in 
the  present  case  could  only  be  entitled  on  the  attachment 
to  their  proportion  of  the  fund  accruing  from  the  sale  of 
the  goods  seized  and  sold  under  it,  after  it  had  been  as- 
certained, determined  and  fixed  by  the  award  and  report 
of  the  auditor's  to  be  appointed  pursuant  to  the  provisions 
of  the  act  upon  the  subject.  And  yet  they  were  now 
suing  the  sheriff  and  his  sureties  for  the  whole  amount 
arising  trom  the  attachment,  without  any  adjustment,  or 
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any  inquiry,  or  any  determination  by  such  auditors,  of 
their  claim,  or  the  claim  of  any  other  creditor  of  the  de- 
fendant, and  of  course,  without  any  award,  or  report  by 
them  of  the  pro  rata  share,  or  dividend  which  they  may 
be  legally  and  justly  entitled  to  receive  out  of  it;  for  it 
appeared  from  the  sheriff's  return  to  the  attachment,  that 
there  were  other  creditors  of  the  defendant  who  had 
claims  against  him  besides  tlie  plaintiffs.  On  behalf  of 
the  sheriff's  sureties  he  therefore  maintained  that  the 
present  action  would  not  lie,  and  requested  the  court  to  so 
instruct  the  jury  and  to  return  a  verdict  for  the  defendants. 

Patterson,  for  the  plaintiffs,  referred  to  the  general  con- 
dition of  the  sheriff's  recognizance  and  to  the  fact  that 
lie  had  received  the  money  on  the  sale  of  the  goods  taken 
on  the  attachment,  had  been  ruled  to  bring  it  into  court, 
had  been  attached  for  contempt  for  failing  to  comply  with 
the  order,  and  had  been  discharged  by  the  court  without 
prejudice  on  the  ground  of  liis  insolvency  and  inability 
to  pay  it ;  which  certainly  constituted  abroad  and  general 
breach  of  the  condition  of  his  recognizance,  and  would 
entitle  the  plaintiffs  to  a  verdict  for  nominal  damages,  at 
least.  But  he  should  further  contend  that  they  were  en- 
titled to  recover  in  the  action  the  sum  of  $272  50  in 
Wilhird's  hands,  after  deducting  the  amounts  wliich  were 
shown  by  his  return  to  be  due  to  other  creditors  of  the 
defendant,  and  which  were  admitted  by  the  plaintiffs, 
from  the  whole  sum  received  by  liim  on  the  attachment. 
Because,  as  the  sheriff  had  entirely  failed  to  bring  the 
money  into  court  as  ordered,  there  was  no  necessity  for 
tlie  appoiritment  of  tiuditors  to  audit  and  distribute  the 
fund,  nor  did  tlie  statute  contenijdate,  or  require  their  ap- 
pointment until  it  had  been  brought  into  court  for  division 
and  distribution  among  the  creditors,  and  there  was  an 
actual  fund  to  be  <'ivi(le(l  and  distributed  by  tliein.  The 
11th  section  of  the  attachment  law,  Brr.  0>(li\  878,  fol- 
lowing the  section  cited  on  the  other  side,  contains  tliis 
provision,  "  on  tlie  receipt  oC  the  proceeds  of  sale  of  the 
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property  attached,  or  any  part  thereof,  the  auditors  shall 
calculate  and  settle  the  proportions  due  the  several  credi- 
tors, allowing  to  the  creditors  attaching  an  1  prosecuting 
the  same  to  judgment,  a  double  share,  or  dividend,  if 
such  shall  not  exceed  their  whole  dett;  "  which  clearly 
imported  that  the  statute  contemplated  no  proceeding  by 
the  auditors  until  the  "  receipt  of  the  proceeds  of  sale  of 
the  property  attached,  or  some  part  of  it ;  "  for  until  then 
there  could  be  no  function  to  be  performed  by  them  under 
the  statute  But  in  a  case  like  this  the  attaching  creditor 
may  proceed  by  action  of  debt  on  the  recognizance  against 
the  sheriff  and  his  sureties  for  the  breach  of  his  official 
duty  in  the  premises,  and  recover  their  claim,  not  out  of 
the  fund  arising  from  the  attachment,  but  out  of  them 
individually  on  the  recognizance,  by  reason  of  the  de- 
fault and  laches  of  the  officer  in  the  matter. 

Rodney,  for  the  defendants,  said  he  had  a  proposition 
to  make  to  the  other  side.  It  was  not  the  purpose,  or 
the  desire  of  the  sureties,  to  avoid  the  payment  of  any 
sum  for  which  they  were  justly  and  legally  liable  in  th'S 
case  to  the  plaintiffs.  He  therefore  proposed  that  a  juror 
should  be  withdrawn  in  order  to  dispose  of  the  present 
trial  and  that  the  case  should  be  continued,  and  that  the 
auditors  appointed  should  proceed  to  audit  and  ascertain 
the  claim  of  the  plaintiffs  and  also  the  claims  of  the  other 
creditors,  as  he  conceived  the  statute  imperatively  re- 
quired it,  and  when  that  was  done,  he  would  engage  for 
his  clients  that  judgment  should  be  given  for  the  amount 
so  ascertained  to  be  due  the  plaintiffs,  in  the  present  ac- 
tion without  further  delay,  or  controversy. 

Patdrsoit:  The  only  plea  filed  in  the  case  was  per- 
formance, and  under  that  issue  the  defendants  could  not 
avail  themselves  of  the  objection  and  defence  which  had 
been  taken  in  the  ease  to  the  right  of  the  plaintiffs  to  re- 
cover in  the  action,  lie  must  therefore  respectfully  de- 
cline the  proj)Osition  just  made  from  the  other  side. 
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The  Courts  Wootien  J.,  charged  the  jury,  that  the  statute 
of  the  State  which  had  been  referred  to  in  the  argument 
of  the  counsel,  prescribed  a  specific  course  to  be  pursued 
in  a  case  of  domestic  attachment,  such  as  this  was  in  its 
inception.  By  the  10th  section  of  that  act,  on  the  return 
of  such  a  writ,  the  goods  taken  under  it,  or  the  money 
arising  from  the  sale  of  them  under  the  order  granted  to 
the  sheriff  for  that  purpose,  was  in  the  custody  of  the  law 
and  in  trust  under  the  statute,  not  for  the  benefit  alone 
of  Fithian,  Jones  &  Co.,  the  plaintiffs  and  creditors  in 
the  attachment,  but  for  the  benefit  of  them  together  with 
such  other  creditors  as  might  also  have  claims  and  de- 
mands against  Stevens,  the  defendant  in  the  writ,  to  be 
divided  and  distributed  among  the  whole  of  them  in  the 
proportions  and  dividends  therein  prescribed,  that  is  to 
say,  in  proportion  to  their  respective  demands,  allowing 
to  the  creditors  attaching  and  prosecuting  the  same  to 
judgment,  a  double  share,  or  dividend,  if  such  shall  not 
exceed  their  whole  debt.  And  under  this  section  of  the 
act  and  for  the  purpose  of  making  this  distribution  among 
all  the  creditors  of  the  defendant,  it  is  provided  in  terms 
quite  as  imperative  and  explicit,  as  those  cited  from  the 
following,  or  11th  section  by  the  counsel  for  the  plaintiff, 
that  "  on  the  return  of  a  writ  of  attachment,  (such  as  this 
was,)  the  court  shall  appoint  three  suitable  persons  to 
audit  the  claims  of  the  defendant's  creditors,  and  shall 
adjust  and  ascertain  all  their  demands,  including  that  of 
the  plaintiff  in  the  attachment."  It  is  true  that  the 
statute  then  goes  on  to  provide  in  the  succeeding  section, 
that  "  on  the  receipt  of  the  proceeds  of  sale  of  the  prop- 
erty attached,  or  any  part  thereof,  the  auditors  shall  cal- 
culate and  settle  the  proportions  and  dividends  due  tlie 
several  creditors,"  allowing  the  attaching  creditor  a  double 
share  or  dividend  as  before  stated.  But  notwithstanding 
the  strict  and  literal  import  of  the  terras  of  this  latter 
provision,  and  notwithstanding  the  money,  or  proceeds 
of  the  sale  of  the  property  attached,  was  never  received 
by  the  court,  nor  paid  into  court  by  the  sheriff  in  this 
2t) 
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case,  it  would  be  no  less  in  contravention  of  the  express 
terms  and  meaning  of  the  preceding  section,  as  well  as 
directly  contrary  to  the  general  scope,  design  and  object 
of  both  sections  to  allow  a  domestic  attachment  creditor 
in  such  a  case  as  this,  or  in  any  other  case  arising  under 
the  statute,  to  recover  the  whole  of  his  demand,  or  any 
part  of  it,  without  regard  to  the  demands  of  other  cred- 
itors, and  without  the  audit  and  distribution  of  the  effects 
of  their  common  debtor  among  them  as  provided  for  in 
the  statute,  and  on  the  principle  of  mutual  equity  and 
justice  prescribed  in  it.  Although  the  fund,  or  proceeds 
of  sale  had  not  been  paid  into  court,  there  is  nothing  in 
a  fair  and  reasonable  construction  of  all  the  provisions  of 
the  statute  on  the  subject,  when  taken  and  considered  to- 
gether, to  preclude,  or  forbid,  if  the  plaintiffs  intended  to 
take  their  present  remedy  by  action  on  the  sheriff's  recog- 
nizance against  him  and  his  sureties,  the  auditors  already 
appointed  in  the  case  by  the  court,  from  proceeding  to 
audit  and  ascertain  the  shares,  or  dividends  due  the 
several  creditors,  and  with  them,  the  exact  amount  due 
to  the  plaintiffs,  W  ithout  this,  the  plaintiffs  could  never 
have  recovered  any  portion  of  their  demand,  by  any  pro- 
ceeding on  the  attachment  itself;  nor  does  it  alter  the 
principle  of  the  law  in  the  case  in  our  opinion,  that  the 
present  action  is  on  the  recognizance  of  the  sheriff  against 
him  and  liis  sureties  for  his  laches  and  default  in  the  pay- 
ment of  the  money,  since  the  amount,  or  proportion  which 
they  were  entitled  to  receive  of  it  in  the  distribution  of 
it  under  the  statute,  must  be  the  measure  of  the  damage 
they  have  a  right  to  recover  by  reason  of  the  breacli  of 
the  condition  of  the  recognizance  complained  of  in  tlie 
present  action,  wliich  is  altogether  unknown,  and  which 
it  is  not  the  province  of  the  jury  in  this  suit  to  determine, 
if  indeed,  they  were  able  to  do  it. 

But  owing  to  the  issues  joinerl  on  the  record  in  this 
case,  and  to  the  fact  that  the  plea  of  performance  is  the 
only  plea  entered  by  the  defendants,  which  they  have 
failed  to  sustain,  the  j)laintiff  is  entitled  to  a  verdict,  but 
it  must  be  for  nominal  damages  merely. 
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James  Jacqubtt  v.  Andrew  Lowber. 

If  there  be  a^.  fa.  and  a  levy  thereoa  to  the  amount  of  the  d«bt  and  costs, 
a  justice  cannot  issue  &fi.fa.  with  a  clause  of  attachment  on  the  judg- 
ment, until  after  the  former  levy  and  execution  is  disposed  of. 

Certiorari.  It  appeared  by  the  record  returued  that 
there  had  been  aji.fa.  execution  issued  on  the  judgment 
in  the  case  and  a  levy  thereon  to  the  amount  of  the  debt 
and  costs  and  that  the  goods  levied  on  remained  undis- 
posed of ;  and  that  afterwards  af.fa.  with  clause  of  at- 
tachment was  issued  on  the  judgment  for  the  debt  with- 
out its  appearing  that  the  former  levy  to  the  amount  had 
been  previously  disposed  of,  which  was  the  ground  of 
error  assigned. 

The  Court  reversed  and  set  aside  the  latter  /?.  fa.  with 
the  clause  of  attachment  annexed  to  it. 


Emile  C.  Getlin  v.  Brutus  deVtt.leroi. 

In  a  case  commenced  by  foreign  attachment,  if  the  defendant  appears  and 
gives  special  bail  and  dissolves  the  attachment  before,  or  by  the  first  term 
of  the  court  after  it  is  issued,  the  plaintiff  on  filing  an  affidavit  and  a 
copy  of  his  cause  of  action  under  the  statute,  will  be  entitled  to  judg 
ment  on  the  last  day  of  the  first  term,  unless  an  affidavit  of  defence  is 
filed  before  that  on  behalf  of  the  defendant. 

Foreign  attachment  case.  The  foreign  attachment 
was  issued  in  vacation  on  which  certain  goods  of  the  de- 
fendant at  the  time  in  the  county  were  attached,  and  in 
a  few  days  afterward  special  bail  was  given  by  the  de- 
fendant to  the  plaintiff's  action,  on  which  the  goods  were 
discharged  from  the  uttaclinieiit.  On  the  first  day  of  the 
term  of  the  court  the  plaintiff  filed  an  atlidavit  with  u 
copy  of  his  cause  of  action,  which  was  a  book  account, 
under  tlie  statute,  and  no  affidavit  of  defence  having  been 
filed,  the  plaintiff's  attorney  on  the  last  day  of  the  term 
moved  for  judgment  on  his  affidavit  and  cause  of  action 
filed. 
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Patterson,  foi  the  defendant,  objected  to  the  motion  on 
the  ground  that  the  rule  and  the  statute  did  not  apply  to 
a  ease  commenced,  as  this  was  by  foreign  attachment,  be- 
cause under  the  attachment  law  the  plaintiff  was  not  en- 
titled to  judgment  in  an  action  commenced  by  foreign 
attachment,  until  the  second  term  after  the  attachment  is 
sued,  and  the  defendant  has,  in  all  such  ca?^es,  until  the 
second  term  to  appear  and  give  special  bail  and  dissolve 
the  attachment,  when  the  action  is  to  proceed  as  in  any 
other  case. 

Booth,  for  the  plaintiff,  replied  that  the  words  of  the 
statute,  as  well  as  the  rule,  applied  to  all  actions  for  the 
recovery  of  certain  demands  of  which  this  was  one,  and 
in  this  case,  to  which  the  defendant  had  appeared  in  va- 
cation, and  in  which  he  had  given  special  bail  and  dis- 
solved the  attachment,  there  was  no  good  reason  why  he 
should  be  indulged  with  a  longer  delay,  or  be  placed  on 
more  favorable  grounds  in  the  matter  of  giving  judgment 
against  him,  than  a  citizen  of  the  state,  or  one  who  hap- 
pened not  to  live  out  of  it. 

By  the  Court:  Under  the  circumstances  of  this  case,  the 
plaintiff  is  entitled  to  judgment  this  term  on  the  copy  of 
his  account  and  affidavit  sustaining  it,  unless  an  affidavit 
of  defence  has  been  filed  on  the  other  side  before  the  last 
day  of  the  term.  It  is  true,  as  a  general  thing,  that  the 
defendant  in  a  foreign  attachment  is  allowed  until  the 
second  term  after  the  writ  is  issued,  to  appear  and  enter 
special  bail  and  diBsolve  it;  and  the  plaintiff  is  not  en- 
titled to  judgment,  until  that  term,  unless  the  defendant 
has  in  the  meantime  appeared  and  given  special  bail  and 
dissolved  the  attachment  by,  or  before  the  first  term  after 
the  issuing  of  it.  But  one  of  the  objects  of  the  process 
of  foreign  attachment  is  to  constrain,  or  procure  the  at- 
tendance of  non-resident  defendants,  and  such  a  defendant 
may,  if  he  cliooses,  appear,  give  special  bail  and  dissolve 
it  at  any  time  before  the  second  term,  and  if  he  does  so. 
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the  action  then  proceeds  as  in  any  other  case  commenced 
by  sumraods  personally  served,  or  any  other  process. 
Nor  does  this  ruling  in  any  manner  affect,  or  abridge  the 
privilege,  or  time  allowed  the  defendant  under  the  at- 
tachment law,  to  appear  and  enter  special  bail  to  the 
action  ;  nor  can  the  filing  of  an  affidavit  and  copy  of  the 
cause  of  action  by  a  plaintiff  in  a  case  commenced  by 
foreign  attachment,  entitle  him  to  a  judgment  for  the 
want  of  an  affidavit  of  defence,  before  the  second  term 
after  the  issuing  of  the  writ,  unless  as  in  this  cabe,  the 
defendant  appears  and  enters  special  bail  before,  or  by 
the  first  term  after  the  writ  is  issued. 
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SPRING  SESSIONS, 
1860. 


State  use  of  Charles  C.  Stockley,  AdrainiBtrator  of 
Levin  Connoavay  deceased,  v.  Nathaniel  Connoway 
and  Levin  D.  Vauguan. 

If  either  party  sues,  or  is  sued  as  an  executor,  or  admini5?trator,  and 
there  are  mutual  debts  between  the  testator,  or  intestate  and  the  other 
party,  one  debt  may  be  aet  off  against  the  other. 

An  heir  at  law  and  distributee  of  the  personal  estate  of  a  deceased  person, 
is  not  a  competent  witness  without  release,  for  his  administrator  in  an 
action  to  recover  a  share  due  the  deceased  on  a  recognizance  in  the 
Orphans'  Court. 

As  between  brothers,  or  near  relations,  the  law  will  not  imply  a  contract, 
or  promise  on  either  part  to  pay  for  Fupport  and  maintenance,  on  the 
one  side,  or  for  work  and  labor  on  the  other;  and  without  proof  of  an 
express  contract,  or  promise  lo  pay  in  such  a  cafe,  no  action  of  assump- 
sit can  be  maintained  by  the  one  against  the  other. 

Action  of  Scire  Facias  Sur  Recognizance  in  tlie  Orphanp' 
Court  for  the  one  seventh  share  or  part  of  $2043  09. 
Pleas,  i\'///  iicl  record,  payment,  set-olF  and  accord  and 
sati.sfaction. 

Levin  Connowaj  deceased,  was  one  of  the  seven  child- 
ren and  lieirs  at  law  of  Xohle  Connoway  deceased,  who 
died  intestate  and  wliose  real  estate  was  acce})ted  on  ap- 
praisement in  the  Orjilians'  Court  by  Xathaniel  Connoway, 
one  of  the    heirs,  who  entered    into    recognizance  with 
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Levin  D.  Vaughan  as  surety,  to  pay  the  other  heirs  their 
respective  shares  of  the  appraisement.  The  only  defence 
relied  on  was  the  plea  of  setoflT.  The  evidence  in  the 
case  was  that  Levin  Con  noway  was  an  imbecile.,  and  in- 
capable of  taking  care  of  and  maintaining  himself,  and 
had  lived  for  several  years  with  his  brother  Nathaniel 
Connoway,  the  defendant,  whose  counsel  was  proceeding 
to  prove  the  subject  matter  of  his  plea  of  set-oft' for  cloth- 
ing, support  and  maintenance  of  the  decedent  during 
that  time. 

Robinsoriy  for  the  plaintiff,  objected  to  the  evidence  and 
raised  the  question  whether  in  this  action,  which  was  by 
an  administrator,  and  whose  legal  duty  and  obligation 
bound  him  to  collect  the  debts  of  his  decedent,  and  when 
collected,  to  administer  them  according  to  law,  that  was 
to  say,  to  apply  them  to  the  claims  against  him  in  the 
order  and  according  to  the  grade  and  priority  prescribed 
by  the  statute,  any  evidence  in  support  of  the  set-oft",  or 
any  set-oft",  was  admissible, 

Moore,  for  the  defendants  :  The  claim  and  counter  claim 
in  this  case  were  mutual  debts.  The  defendant  was  sued 
by  the  administrator  of  Levin  Connoway  deceased,  for 
a  debt  due  to  the  deceased,  and  the  plea  of  set-oft'  was 
for  a  debt  due  from  the  deceased  to  the  defendant.  They 
were  therefore  strictly  mutual  debts  or  demands  against 
each  other.  Besides,  the  statute.  Sec.  "22,  Rev.  Code  300 
provided  for  a  plea  of  set-off"  in  just  such  a  case  as  this 
was. 

Gilpin,  Ch.  J.  :  The  section  referred  to  expressly  pro- 
vides that  if  either  party  sues,  or  is  sued  as  an  executor 
or  administrator,  and  there  are  mutual  debts  between  his 
testator,  or  intestate,  and  the  other  party,  one  debt  may 
be  sct-oft  against  the  other;  and  this  disposes  of  the  ob- 
jection. 
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HcustoUj  J.  :  The  debts  are  mutual,  and  even  under  the 
preceding  section  of  the  statute,  which  provides  for  set- 
ting off  mutual  debts  due  in  the  same  right,  the  plea 
would  perhaps  be  admissible.  But  the  legislature  has 
not  left  the  question  to  depend  on  that  provision,  but  has 
expressly  provided  for  the  case  in  the  succeeding  section. 
The  plaintiff  however,  has  traversed  the  plea  of  set-off 
in  this  case  and  taken  issue  upon  it.  If  the  objection 
now  taken  to  it,  were  a  sound  one,  on  the  ground  sug- 
gested, he  should  not  have  taken  issue  upon  it,  but  should 
have  demurred  to  it. 

The  defendant  then  proved  the  set-off,  and  the  plantiff 
in  reply  called  one  of  the  heirs  at  law  and  distributees  of 
the  personal  estate  of  the  decedent,  Levin  Connoway,  to 
disprove  the  charges  which  were  the  subject  of  set-off 
who  was  objected  to  by  the  defendant  as  an  incompetent 
witness,  because  of  the  interest  which  he  had,  as  such, 
in  the  event  of  the  suit.  The  Court  sustained  the  objec- 
tion and  excluded  the  testimony  of  the  witness. 

The  witness  then  executed  a  release  to  the  administra- 
tor of  his  right  and  interest  in  the  property  and  estate  of 
the  decedent,  and  was  sworn  and  testified  that  during  the 
time  the  decedent  was  an  inmate  in  the  family  of  the 
defendant,  Nathaniel  Connoway,  he  performed  work  and 
labor  for  him  equal  in  value  to  the  trouble  and  expense 
of  his  support  and  maintenance. 

The  Court,  Gilpin,  Ch.  J.,  charged  the  jury,  that  in  an 
ordinarv  case  the  claim  ot  set-off  for  board  and  clothinsr 
pleaded  in  this  instance,  would  be  a  good  defence  to  the 
action,  to  the  extent  of  the  value  of  them  proved  under 
the  plea,  and  in  that  event,  it  would  be  material  for  t  .e 
jury  to  con?»i(ler  what  would  be  the  value  of  the  service, 
or  work  and  labor  performed  by  the  decedent  for  the  de- 
fendent  during  tlie  time  he  lived  with  him.  But  Levin 
Connoway  the  decedent,  and  Nathaniel  Connoway  the 
defendant,  or  one  of  the  defendants,  the  other  being  his 
surety  simply  in  the  recognizance,  were  proved  to  have 


SHREVE'S  ADMR.  v.  WELLS  &  SAPPINGTON.     209 

been  brothers,  and  as  this  court  had  repeatedly  recog- 
nized the  principle,  that  as  between  persons  standing  in 
that  relation  to  each  other,  or  as  between  near  relations, 
the  law  will  not  imply  a  contract,  or  promise  on  the  part 
of  the  former  to  pay  the  latter  for  his  board  and  clothing, 
or  on  the  part  of  the  latter  to  pay  the  former  for  his  work 
and  labor,  during  the  time  the  former  had  lived  with  the 
latter,  and  as  no  action  of  assumpsit  could  have  been 
maintained  for  either  demand  by  the  one  against  the  other, 
without  proof  of  an  express  contract,  or  promise  to  pay 
for  them,  and  no  such  evidence  had  been  adduced  in  this 
case,  the  plea  of  set-off  could  not  be  allowed,  or  consid- 
ered by  the  jury,  and  their  verdict  must  therefore  be  for 
the  plaintiff. 


Philip  C.  Jones,  Administrator  of  Benjamin  P.  Shreve, 
deceased,  v.  Edward  L.  Wells  and  Samuel  Sappington, 
trading  under  the  name  and  style  of  Wells  &  Sap- 
pington. 

The  plaintiff,  who  resided  out  of  the  State,  as  the  endorsee  of  five  several 
promissory  notes  amounting  in  the  aggregate  to  $2583  50,  made  and  de- 
livered out  of  the  State,  by  makers  living  out  of  the  State,  to  the  order 
of  payees  living  out  of  the  State,  and  by  them  endorsed  out  of  the 
State,  proceeded  by  foreign  attachment  sued  out  of  this  court  more 
than  six  years  after  the  maturity  of  the  notes,  to  recover  the  amount 
of  them  here  out  of  the  makers,  the  defendants.  On  the  return  of 
the  attachment,  the  defendants  appeared,  gave  special  bail  and  dis- 
solved it,  and  to  the  declaration  of  the  jilaintiff  in  the  action  there- 
upon commenced,  pleaded  among  other  pleas,  the  statute  of  limita- 
tions, to  which  the  plaiiiiiff  specially  replied  ''  that  at  the  time  when  the 
said  cause  of  action  accrued  agninst  the  said  defendants  in  said  declara- 
tion mentioned,  they  the  said  defendants  were,  and  each  of  them  was, 
out  of  the  State  of  Delaware,  and  that  they  the  said  defendants  did 
both  of  them  at  the  accruing  of  the  Paid  causes  of  action  reside  out 
of  the  said  State  of  Delaware,  and  from  thence  until  tne  present  time, 
they  and  each  of  them,  have  resided  out  of  the  said  State  and  without 
the  jurisdiction  of  said  court ;  "  and  to  this  replication  of  the  plain- 
27 
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tiff,  the  defendant  demurred  generally.  Held  that  under  the  14th  sec- 
tion of  the  statute  of  limitations.  Revised  Code,  441,  which  provides, 
"If  at  the  time  when  a  cause  of  action  accrues  against  any  person, 
he  shall  be  out  of  the  State,  the  action  may  be  commenced,  within 
the  time  herein  limited  therefor,  after  such  person  shall  come  into 
the  State  in  such  manner,  that  by  reasonable  diligence,  he  may  be 
served  with  process  ;  and  if  after  a  cause  of  action  shall  have  ac- 
crued against  any  person,  he  shall  depart  from  and  reside  out  of  the 
State,  the  time  of  his  absence  until  he  shall  have  returned  into  the  State 
in  manner  aforesaid,  shall  not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action,"  the  limitation,  or  bar  of  the 
statute  did  not  attach  and  begin  to  run  in  such  case  against  the  plaintiff 
and  his  causes  of  action,  as  the  defendants  were  out  of  the  State 
at  the  time  of  the  accruing  of  the  causes  of  action,  notwithstanding 
they  may  have  never  afterward  come  into  it,  so  as  to  be  served  per- 
sonally with  process  ;  and  thai  the  plaintiff  in  the  action  was  entitled 
to  judgment  on  his  replication  and  the  general  demurrer  of  the  defend 
ants  to  it. 

If  the  defendant  is  out  of  the  State  when  the  cause  of  action  accrues 
against  him,  the  statute  of  limitations  does  not  begin  to  rnn  against  it, 
until  he  has  come  into  the  State  in  such  manner  that  with  reasonable 
diligence  he  may  be  served  with  process  in  the  action  ;  and  such  is  the 
case,  notwithstanding  the  contract  was  made,  and  the  parties  to  it,  re- 
sided at  the  time  and  still  reside,  out  of  the  State. 

On  Demurrer.  This  was  an  action  of  assumpsit  com- 
menced by  foreign  attachment,  on  five  several  promissory 
notes  dated  respectively  June  26,  1851,  payable  in  four 
months,  for  $500;  July  17,  1851,  payable  in  four  months, 
for  $500;  August  11,  1851,  payable  in  four  months,  for 
$500;  August  28,  1851,  payable  in  four  months,  for  $500, 
and  September  18,  1851,  payable  in  four  months,  for 
$583  50,  made  and  delivered  by  the  defendants.  Wells  & 
Sappington,  to  the  firm  of  W.  &  J.  Sooy,  or  order,  and 
by  the  latter  endorsed  in  blank,  entered  on  the  back  of 
each  of  the  notes,  July  28th,  1856;  and  which  came  to 
the  hands  of  Shreve,  the  plaintift''8  decedent,  after  their 
endorsement  and  maturity.  The  foreign  attachment  of 
the  plaintiff"  was  sifcd  out  more  than  six  years  after  the 
maturity  of  the  last,  and  of  course,  of  all  of  the  otiier 
notes  ;  and  at  the  term  of  the  court  to  which  it  was  re- 
turnable, the  defendants  appeared,  gave  special  bail  to 
the  action  and  dissolved  the  attachment.    Declaration  was 


SHREVE'S  ADMR.  v.  WELLS  &  SAPPINGTON.      211 


thereupon  filed  by  the  plaintiff  on  the  several  promissory 
notes,  to  which  the  defendants  pleaded  among  other  pleas, 
the  statute  of  limitations.  To  this  plea,  the  plaintiff  re- 
plied specially,  that  at  the  time  when  the  said  causes  of 
action  accrued  against  ihe  said  defendants  in  said  de- 
claration mentioned,  they  the  said  defendants,  were  and 
each  of  them  was  out  of  the  State  of  Delaware,  and  that 
they,  the  said  defendants,  did  both  of  them  at  the  accruing 
of  the  said  causes  of  action  reside  out  of  the  said  State  of 
Delaware,  and  from  thence  until  the  present  time,  have 
each  of  them  resided  out  of  the  said  State  and  without  the 
jurisdiction  of  said  Court.  And  to  this  replication  the 
defendants  demurred  generally.  The  case  came  on  for 
argument  upon  this  plea,  replication  and  demurrer,  at 
the  last  term  ;  but  the  court  reserved  it  for  advisement 
until  the  present  term,  when  the  decision  and  judgment 
of  the  court  was  announced  as  is  herein  after  stated. 

E.  D.  CiiUen,  for  the  defendants  :  The  first  ground  of 
objection  which  he  should  take  in  support  of  the  de- 
murrer and  to  the  legal  sufficiency  of  the  replication 
to  the  plea  of  the  statute  of  limitations  pleaded  by 
the  defendants  in  the  action,  was  this  ;  the  court  would 
observe  that  notwithstanding  the  replication  was  even 
unnecessarily  particular  and  repetitious  perhaps,  in  aver- 
ring the  only  fact  alleged  in  it,  tliat  at  the  time  of  the  ac- 
cruing of  the  causes  of  action,  the  defendants  in  the  case 
resided  out  of  the  State  and  that  they  had  ever  since  re- 
sided out  of  it  and  without  the  jurisdiction  of  this  court, 
it  no  where,  either  directly,  or  even  by  implication,  al- 
leged what  was  equally  material  and  necessary  to  be 
averred  in  the  replication  under  the  provision  of  the  act 
on  whiijh  it  depended  and  under  which  it  had  been  plead- 
ed, that  the  present  action  was  coninienced  within  the 
time  limited  therefor  by  the  statute,  after  the  defendants, 
or  either  of  them,  had  come  into  the  State.  This  allega- 
tion was  clearly  essential  and  necessary  under  the  lan- 
guage and  a  proper  consideration  and  construction  of  the 
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provision  referred  to  in  the  replication,  and  the  omission 
of  it  was  a  material  and  substantial  error,  and  must  prove 
fatal  to  it  on  general  demurrer.  The  provision  of  the 
statute  was  as  follows  :  "  If  at  the  time  when  a  cause  of 
action  accrues  against  any  person,  he  shall  be  out  of  the 
State,  the  action  may  be  commenced,  within  the  time 
herein  limited  therefor,  after  such  person  shall  come  into 
the  S:ate  in  such  manner,  that,  by  reasonable  diligence 
he  may  be  served  with  process;"  and  the  residue  of  the 
section,  which,  however,  did  not  apply  to  the  present 
case,  was  in  these  words  :  "  and  if  after  a  cause  of  action 
shall  have  accrued  against  any  person,  he  shall  depart 
from  and  reside  out  of  the  State,  the  time  of  his  absence 
until  he  shall  have  returned  into  the  State  in  manner 
aforesaid,  sliall  not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  action."  Rev.  Code 
441,  Sec.  14.  In  the  case  before  the  court,  it  was  alleged 
in  the  replication  itself,  tliat  when  the  causes  of  action  ac- 
crued, the  defendants  were  out  of  the  State  and  then  re- 
sided out  of  the  State  and  had  ever  since  resided  out  of 
it,  which  was  true.  The  case  therefore  fell  under  the 
first,  and  not  under  the  hitter  paragraph  of  the  section 
of  the  statute  just  cited.  The  further  averment  in  the 
replication  wliich  he  had  indicated  and  for  which  he  con- 
tended, Wi  8  therefore  material  and  essentially  necessary; 
because  the  right  of  the  plaintiff  to  institute  and  com- 
mence the  action  after  the  period  first  limited  and  ap- 
pointed by  the  statute  for  the  commencement  of  it,  which 
in  a  case  like  ihis,  was  six  years  from  the  accruing  of  the 
cause  of  action,  liad  olapsed  and  expired,  and  the  prima 
/"CH'hiiv  wliicli  it  tlius  interposed,  had  occurred  in  the 
case,  was  only  saved  by  the  exception  provided  for  in  the 
subsL'(|uent  section  whicli  he  had  cited,  from  and  after 
such  time  as  the  defendants  sliould  thereafter  have  come 
into  the  State  in  such  manner  tiiat,  by  reasonable  dili- 
gence, tliey  miglit  liave  been  served  with  the  process  of 
the  court  in  such  action,  and  not  until  that  time;  or  in 
other  words,  if  the  plaintiff,  having  commenced  this  suit 
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by  foreign  attachment  against  the  defendants  whilst  they 
were  yet  out  of  the  State  and  residing  out  of  it,  on  a 
cause  of  action  which  he  admitted  had  accrued  against 
them  whilst  Ihey  were  out  of  the  State  and  were  residing 
out  of  it,  more  than  six  years  after  it  had  accrued,  would 
now  in  his  replication  to  the  plea  of  the  first  limitation 
prescribed  in  the  statute,  bring  his  case  within  the  sav- 
ing and  exception  comprised  in  the  first  paragraph  of  the 
14th  section,  he  must  do  so,  it  not  in  the  strict  ahd  literal 
terms,  at  least,  within  the  (?lear  and  unequivocal  mean- 
ing and  intention  of  it.  Aug.  on  Lim,  319.  Ch.  PL  1160. 
Blanch^  on  Lim,  250.  JSo.  1  Law  Libr.,  102.  WilL  on  Lim, 
39.   Tillingh,  Forms,  537.  3  Johns,  263.  1  Fsj).  JS'.  P.,  150. 

And  this  was  required  not  only  by  the  provisions  of 
the  statute  itself,  and  all  the  forms  cited  and  to  be  found 
in  works  of  pleading  upon  the  subject,  but  it  was  in  the 
highest  degree  material  that  the  time  of  the  defendants 
having  come  into  the  State,  so  that  he  could  be  served 
with  process,  should  be  alleged  in  the  replication,  and 
that  the  action  was  commenced  within  the  time  limited 
therefor  after  such  coming  into  the  State,  in  order  that  it 
might  appear  on  the  face  of  the  replications  and  plead- 
ings and  the  record  of  the  case,  that  the  action  was  com- 
enced  under  the  circumstances,  within  the  time  pre- 
scribed for  it  by  the  statute  ;  for  otherwise,  it  might  be 
that  the  suit  was  not  commenced  until  twenty  years,  or 
more  after  the  defendant's  coming  into  the  State  so  as  to 
be  served  with  process,  although  he  might  have  been  in 
and  out  of  it  a  thousand  times  in  the  meanwhile,  and 
each  time  in  such  manner  that  with  reasonable  diligence, 
he  miglit  have  been  served  with  j)rocess  and  been  com- 
pelled to  appear  to  the  action  ;  which  clearly  could  not 
be  sanctioned,  or  tolerated,  because  it  would  not  bring 
the  case  within  th(^  saving  and  exception  of  tiie  14th 
section,  but  would  directly  contravene  and  viohite  the 
palpable  meaning  and  spirit  of"  that,  as  well  as  of  every 
other  provision  of  the  statute.  But  the  defendants  in 
this  action  were  not  only   out  of  the  State  and   residing 
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out  of  it,  when  the  causes  of  action  accrued,  bat  they 
were  still  out  of  it  and  residing  out  of  it,  and  had  never 
since  been  in  it  up  to  the  time  of  the  commencement  of 
this  suit,  and  not  until  after  this  foreign  attachment  was 
issued  in  the  case,  when  they  came  into  it  for  the  first 
time  after  the  accruing  of  the  causes  of  action  upon  these 
promissory  notes,  and  appeared  in  this  court  for  the  pur- 
pose of  giving  special  bail  in  order  to  dissolve  the  attach- 
ment ana  to  prevent  judgment  from  going  against  them 
on  these  stale  demands  without  even  the  decency  of  a 
trial,  or  the  formality  of  a  hearing  before  a  court  and 
jury.  And  this  was  not  all,  as  to  the  origin  and  history 
of  this  extraordinary  case;  for  in  addition  to  the  facts 
stated,  by  leave  of  the  court,  he  would  further  say,  that 
the  decedent  of  the  plaintiiT,  was  also  out  of  the  State 
and  resided  out  of  it  when  this  cause  of  action  accrued, 
and  never  was  in  it  for  aught  he  knew; — that  the  cause 
of  action  itself,  accrued  out  of  the  State,  the  promissory 
notes  were  given  out  of  the  State,  to  payees  out  of  the 
State,  and  who  never  were  in  the  State,  and  also  by 
makers  out  of  the  State  ;  and  no  one,  in  fine,  who  had 
ever  had  any  connection  with  thera,  or  anything  to  do 
with  them  had  ever  been  in  the  State  since  they  were 
given,  except  Mr.  Wells  perhaps,  one  of  the  defendants, 
who  was  a  native  of  the  county  and  owned  property  in 
it,  and  the  present  plaintifi".  this  administiator.  Could 
it  then  be  possible  that  this  saving,  or  exception  in  our 
statute  of  limitations  means  that  party  plaintiffs  residing 
out  of  this  State,  can  come  into  the  State  and  into  our 
courts,  and  sue  parties  defendants  likewise  residing  out 
of  it,  or  even  in  it,  if  you  please,  at  their  will  and  pleasure, 
ease,  leisure  and  convenience,  without  any  restriction,  or 
limitation  whatever,  as  to  the  time  when  their  peculiarly 
favored  causes  of  action  may  have  accrued?  For  such, 
and  nothing  less,  must  be  the  effect  and  operation  of  the 
[)rovision  in  question,  if  this  replication  could  be  sus- 
tained. He  could  i)erceive  no  escape  from  this  result 
and  this  conclusion,  as  startling  as  it  miglit   seem  to  be. 
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if  he  was  not  sustained  in  the  view  which  he  had  taken 
of  it;  and  he  therefore  maintained  that  the  estate  of 
Benjamin  P.  Shreve,  although  he  was  out  of  the  State 
when  this  cause  of  action  accrued,  was  barred  in  six  years 
thereafter  under  our  statute,  notwithstanding  he  might 
have  continued  out  of  it  from  tliat  time  up  to  the  period 
of  his  decease,  for  tliis  saving  in  the  statute  was  designed 
to  protect  and  preserve  the  rights  of  our  own  citizens,  or 
of  resident  plaintiffs,  rather  than  of  non-resident  parties. 

Robinson,  for  the  plaintiff:  This  action  was  commenc- 
ed by  foreign  attachment  in  the  lifetime  of  the  de- 
cedent, and  the  defendants  appeared  and  gave  special 
bail  and  dissolved  it.  Subsequently  the  plaintift"  died  : 
Philip  C.  Jones,  a  gentleman  of  this  county  well  known 
to  the  court,  was  appointed  his  administrator  and  upon 
the  suggestion  of  the  death  of  the  deceased  and  the  ap- 
pointment of  Mr.  Jones  as  his  administrator  and  on 
motion  made  for  that  purpose,  he  was  admitted  party 
plaiutifl"  to  prosecute  the  action  without  abatement. 
And  that  was  all  he  deemed  it  necessary  to  say  in  rela- 
tion to  his  connection  with  the  case. 

Neither  the  plaintifi'in  the  action,  nor  his  counsel  de- 
nied that  more  than  six  years  had  elapsed  after  the  ac- 
cruing of  tlie  causes  ot  action  in  the  case,  before  this  suit 
was  instituted.  But  it  the  defendants,  who  resided  out 
of  the  State  and  were  out  of  it  at  that  time,  or  either  of 
them  had  since  been  in  the  State  and  within  the  last  six 
years  before  the  commencement  of  this  suit,  so  that  with 
the  exercise  of  reasonable  dili^';ence  on  the  part  of  the 
plaintiff,  he  or  they  might  lave  been  served  with  process, 
the  counsel  for  the  defendants  should  have  specially  rejoin- 
ed tljat  lact  to  the  replication  and  tendered  an  issue  to 
us  upon  it,  so  that  we  could  have  tried  and  determined 
whether  such  had  been  the  case,  and  not  have  deniurred 
to  it,  as  they  had  done.  To  have  done  so  on  their  part 
would  luive  constituted  an  allinnative  averment  on  the 
record ;  for  the  plaintili"  to  liave  denied  it  in  the  replica- 
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tion,  as  they  had  contended  it  should  have  been  done, 
would  have  been  a  negative  averment  on  the  part  of  the 
plaintiiF,  and  would  have  been  liable  to  the  additional 
objection,  that  it  would  look  like  an  effort  to  anticipate 
and  forestall  matter  more  properly  to  come  by  way  of 
defence  from  the  other  side;  if  indeed,  there  was  any 
such  defence  in  the  case,  but  which  he  denied.  If  he  ap- 
prehended the  argument  on  the  other  side  and  it  was 
sound,  it  amounted  to  this;  that  after  the  appearance  of 
the  defendants  to  the  foreign  attachment  and  they  had 
entered  special  bail  and  dissolved  it,  the  plaintiff  should 
have  abandoned  the  suit  and  thereupon  commenced  a  new 
action  against  them,  in  order  to  bring  the  case  within  the 
literal  terms  of  the  saving  contained  in  the  first  paragraph 
of  the  14th  section  of  the  statute.  But  this  could  not 
be  80.  The  action  had  been  commenced  in  a  legal  and 
regular  method,  and  in  the  only  way  then  practicable 
under  the  circumstances,  within  the  power  and  jurisdic- 
tion of  this  tribunal,  and  it  was  the  duty,  as  well  as  the 
interest  of  the  plaintiff,  to  proceed  with  it,  and  the  court 
must  so  consider  it,  unless  indeed,  he  had  made  up  his 
mind  to  abandon  the  prosecution  ot  the  demand  altogether. 
For  to  have  commenced  a  new  action  would  not  only 
have  released  and  discharged  the  special  bail  already  en- 
tered, but  would  have  subjected  the  plaintiff  to  the 
hazard  of  failing  to  obtain  personal  service  of  a  different 
form  of  process  on  the  defendants. 

The  lex  loci,  or  law  of  the  place  where  a  contract  is 
made,  applies  and  governs  in  all  questions  touching  the 
validity  and  effect  of  it ;  but  it  was  not  so  with  regard 
to  the  remedy  upon  it,  for  that  was  governed  by  the  lex 
fori,  or  law  of  the  forum  or  jurisdiction  in  which  the 
contract  was  sought  to  be  enforced  and  was  transitory  in 
its  legal  character.  And  such  being  the  familiar  and 
well-settled  principle  on  the  subject,  and  the  law  as  to 
the  validity,  eii'cct  and  operations  of  these  promissory 
notes,  being  precisely  the  same  here  as  in  the  State  where 
they  were  made  and  delivered,  the  remedy  for  the  recovery 
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of  the  money  due  upon  them,  which  might  be  sued  for 
here,  as  well  as  there,  when  sought  to  be  enforced  in  this 
State,  must  be  exclusively  governed  and  controlled  by 
the   statute   of  limitations   of  this   State,  precisely  the 
same  as  if  the  notes  had  been  made  and  delivered  here 
to  a  person  residing  here,  and  who  never  had  been  beyond 
the  limits  of  it  in  his  life.     For  the  only  question  of  fact, 
material,  or  necessary  to  be  considered  and  determined 
on  this  point,  was  not  where  the  notes  were  made  and 
delivered,  not  where  the  party  payee,  endorsee,  or  the 
plaintiff  in  the  action  was,  or  resided  at  the  time,  or  even 
now  resided,  but  the  simple  question  of  fact  to  be  con- 
sidered   and    determined    under   this    provision    of  the 
statute  was,  that  other  and  far  more  important  question 
to  be  answered  on  the  other  side,  and  which  the  demurrer 
only  sought  to  bliuk  and  evade,  where  were  the  defen- 
dants when  the  cause  of  action  accrued  ?    Were  they  not 
out  of  the  State?     The  demurrer  itself,  admits  and  con- 
fesses they  were  ;  and  if  so,  tlien  the  express  words  of 
the  statute  proclaim  that  the  action  was  not  barred  so 
long  as  they  continued  out  of  it,  nor  until  six  years  after 
they  had  since  come  into  it  in  such  manner  that  by  rea- 
sonable diligence,  they  might  have  been  served  with  pro- 
cess from  our  courts.     And  if  such,  as  he  had  before  re- 
marked, was  the  case,  it  was  not  for  the  plaintiff  to  nega- 
tive, or  deny  it  in  advance  in  his  replication  to  the  plea, 
but  it  would  be  incumbent  upon  the  defendants  to  rejoin 
it  specially,  to  affirmatively  aver  and  disclose  it  in  their 
rejoinder  to  the   replication,  and    to   affirmatively  prove 
and  establish  it  on  the  trial  as  alleged  ;  since  a  contrary 
ruling  on  the  question  of  special  pleading  involved  in 
the  issue  presented  by  the  demurrer  would  devolve  upon 
the  plaintiff,  not  only  the  duty  of  alleging  a  formal  neg- 
ative on  the  record  of  the  pleadings,  but  also  the  burden 
of  proving  a  negative  on    the  trial  ;  for  if  the  plaintiff 
was  bound  to  aver  it,  he  would  be  bound  to  prove  it  as 
alleged. 

28 
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C.  S.  Layion,  on  the  same  eide:  It  had  been  decided 
and  was  now  a  settled  principle  of  law,  that  no  cause  of 
action  accrues,  or  can  accrue  in  the  legal  and  technical 
signification  and  meaning  of  those  terms,  until  there  was 
a  party  in  esse  capable  of  suing,  and  also  a  party  in  esse 
capable  of  being  sued  ;  and  so  far  as  the  provision  of  the 
statute  in  question  was  concerned,  and  which,  of  course, 
applied  only  to  causes  of  action  when  the  remedies  upon 
them  were  sought  here  under  the  jurisdiction  of  our 
courts,  it  seemed  to  proceed  on  the  basis  and  recognition 
of  this  principle,  for  the  savings  in  it  only  recognized 
what  was  literally  and  strictly  true  both  in  law  and  in 
point  of  fact,  that  so  far  as  the  remedy  in  this  State  was 
concerned,  and  so  long  as  the  defendant  continued  out  of 
it,  there  was  no  party  capable  of  being  sued  here  upon  it ; 
and  therefore  it  provided  what  was  equivalent  for  this 
purpose,  to  saying  that  in  such  a  case  there  should  be  no 
accrual  of  the  cause  of  action,  until  the  defendant  should 
come  into  it,  so  as  to  be  sued,  or  be  capable  of  being 
sued  here  ;  for  it  did  in  efiect,  the  same  thing  by  pro- 
viding in  the  saving  referred  to,  that  the  preceding  limi- 
tation of  actions  prescribed  in  the  statute,  should  not 
accrue,  or  attach,  or  begin  to  run  against  the  claim  of 
any  plaintiff,  no  matter  where  he  might  reside,  or  where 
it  might  have  originated,  if  the  defendant  was  out  of  this 
State  when  the  demand  arose,  nor  until  he  had  afterwaid 
come  into  it  in  such  a  manner  as  with  reasonable  diligence 
the  plaintiff  might  have  been  capable  of  suing  him  here; 
and  that  even  then  and  in  that  case  the  action  should  not 
be  barred,  if  it  should  be  on  a  promissor}-  note,  until 
after  the  expiration  of  six  years  Irom  the  time  of  his  so 
coming  into  the  State,  which  was  the  same  as  the  time 
originally  limited  for  the  commencement  of  a  similar 
suit,  when  the  parties  were  both  in  the  State  and  there 
was  no  such  disability  of  either  suing,  or  being  sued  in 
the  case. 

The  objection  on  the  other  side,  however,  was  that  the 
replication  that  the  defendants  in  this  action  were  out  of 
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the  State  at  the  accruing  of  the  cause  of  it,  and  had  since 
resided  out  of  the  State,  was  defective  and  fatal  on  de- 
murrer, because  it  did  not  further  allege  that  they  had 
since  come  into  it  at  a  certain  time  to  be  stated  therein, 
and  which,  of  course,  imported  and  implied  the  occasion 
of  their  first  coming  into  it  thereafter,  in  such  a  manner 
that  with  reasonable  diligence  they  might  have  been 
served  with  process  at  that  time,  and  that  this  action  was 
commenced  within  six  years  thereafter.  This  it  was 
contended  on  the  other  side,  when  we  come  critically  to 
consider  and  to  analyze  the  argument  made  in  support  of 
it,  it  was  essentially  necessary  to  add  to  the  averments  al- 
ready contained  in  the  replication,  in  order  to  bring  the 
case  of  the  plaintiff  in  the  action  within  the  meaning  and 
the  saving  of  the  first  paragraph  of  the  14th  section  of 
the  statute.  Well  now,  without  stopping  to  comment  on 
the  singularity,  complexity  and  oddity  of  such  a  replica- 
tion as  all  this  would  have  presented,  he  would  simply 
say  that  it  was  not  only  unnecessary,  even  if  the  facts  of 
the  case  in  this  instance  had  warranted  it,  but  in  point 
of  fact  it  was  impossible  for  the  counsel  of  the  plaintiff 
to  draft  such  a  replication  consistently  with  truth ;  be- 
cause the  defendants  never  bad,  previous  to  their  appear- 
ance to  the  writ  of  foreign  attachment  by  which  the  suit 
was  instituted,  come  into  the  State  at  all,  or  in  any  man- 
ner, since  the  accruing  of  the  cause  of  action.  The  sim- 
ple question  presented  for  the  consideration  of  the  court 
then  was  this ;  it  having  been  conceded  on  the  other  side 
and  could  not  be  denied,  that  non-residents  may  sue  here 
on  causes  of  action  accruing  out  of  the  State  against 
non-residents,  and  that  a  plaintiff  living  out  of  the  State 
may  sue  out  a  foreign  attachment  here  against  a  non- 
resident, have  we  any  statute  of  limitation  against  such 
a  demand  and  against  such  an  action,  and  as  we  most 
assuredly  have,  was  it  not  embraced  and  saved  in  the  ex- 
ception contained  in  the  14th  section  according  to  the 
true  meaning  and  construction  and  evident  intention  and 
object  of  it? 
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E.  D.  Oiillen,  in  reply  :  By  the  8th  section  of  the  stat- 
ute of  limitations,  this  action  was  barred  after  six  years 
from*  the  accruing  of  the  cause  of  it,  unless  it  was  replied 
to  the  plea  based  on  this  primary  and  leading  provision 
of  it,  and  proved  that  the  case  was  embraced  within  the 
subsequent  saving  and  exception  contained  in  the  14th 
section  of  it.  It  was  admitted  in  the  replication  and  it 
also  appeared  from  the  record  and  from  the  date  of  the 
issuing  of  the  foreign  attachment,  the  declaration  filed 
and  the  dates  of  the  promissory  notes  which  were  cor- 
rectly stated  in  it,  that  more  than  six  years  had  elapsed 
since  the  accruing  of  the  cause  of  action  upon  them,  be- 
fore this  suit  was  instituted.  But  the  court  would  not 
judicially  notice  this  fact  although  appearing  by  the 
record,  and  therefore  the  statute  and  this  limitation  had 
to  be  specially  pleaded  by  the  defendants;  and  it  was 
done.  But  the  plaintiff  contends  that  notwithstanding 
this  fact,  his  cause  of  action  is  not  barred.  And  how 
had  he  shown  it  ?  By  attempting  to  bring  it  within  the 
saving  and  exception  of  the  14th  section,  without  even 
alleging  one  of  the  only  two  essential  facts  absolutely 
necessary  to  be  stated,  in  order  to  bring  the  case  within 
that  saviuir.  It  clearly  was  not  sufficient  for  him  simply 
to  reply  (for  all  the  rest  of  his  replication  about  the  de- 
fendants' having  then  and  afterwards  resided  out  of  the 
State,  was  mere  surplusage  and  had  nothing  to  do  with 
the  legal  merits  of  the  case)  that  at  the  accruing  of  the 
cause  of  action,  the  defendants  were  out  of  the  State  ; 
but  in  order  to  bring  it  within  the  true  meaning,  as  well 
as  the  letter  and  express  provision  and  purpose  of  this 
section  and  saving,  he  should  have  further  alleged  that 
they  had  since  come  into  the  State  and  had  been  served 
with  process  and  tliat  the  action  thereon  had  been  com- 
menced within  six  years  thereafter.  It  would  not  be 
necessary  to  allege  the  day  and  date  of  their  so  having 
come  in  ;  but  even  under  this  saving,  tlic  secondary  bar 
of  tlie  statute  would  again  begin  to  run  against  the  cause 
of  action  from  the  date  and  period  of  their  having  first 
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come  in  thereafter,  so  as  to  be  served  with  process.  That 
was  what  he  had  contended  for,  and  so  much  at  least  to 
say  no  more,  the  plaintifi'  was  bound  to  allege  and  set 
forth  in  his  replication,  and  if  he  could  not  do  so  con- 
sistently with  the  facts  and  truth  of  the  case,  then  he 
could  not  bring  it  within  either  the  meaning,  or  the  words 
of  the  saving  in  ijuestion  and  was  therefore  not  entitled 
to  the  benefit  of  it.  If  the  replication  had  been  so  drawn, 
the  defendants  would  have  traversed  it,  and  then  the  issue 
to  be  tried,  would  have  simply  been  under  this  saving  of 
the  statute,  whether  the  action  had  been  commenced 
within  six  years  after  the  defendants  had  first  come  into 
the  State,  in  such  manner  that  with  reasonable  diligence 
on  the  part  of  the  plaintifiT,  they  might  have  been  served 
with  process.  This  was  evidently  the  meaning  and  de- 
sign of  the  saving  in  question ;  and  it  clearly  showed 
that  it  never  was  the  meaning,  or  purpose  of  the  legisla- 
ture that  these  foreign  claims  and  demands  arising  out  of 
the  State  and  between  parties,  all  of  them  at  the  time 
out  of  the  State,  and  residing  out  of  it,  should  be  forever 
suspended  over  the  judicial  tribunals  of  the  State,  and 
that  action  could  be  commenced  upon  them  here  at  any 
time  without  any  limitation,  whenever  they  might  see 
proper  to  begin  them  in  this  easy  and  convenient  method ; 
and  which,  by  the  way,  required  no  saving  to  preserve 
the  cause  of  action,  or  the  action  upon  it,  because  the 
defendant  was  out  of  the  State  when  it  accrued  against 
him  ;  since  a  foreign  attachment  could  be  sued  out  at  any 
moment  against  such  a  party,  and  could  not  be  sued  out 
against  any  other. 

But  suppose  the  plaintitt'  in  this  case  had  replied  to 
our  plea  of  the  statute,  that  subsciiuently  to  the  accruing 
of  the  cause  of  action,  the  defendants  came  into  the  State 
and  that  his  action  was  commenced  witliin  six  years 
thereafter.  In  that  case  the  defendants  might  have  re- 
joined specially  to  the  replication,  and  possibly  tlio  facts 
of  the  case  might  have  warranted  them  in  so  rejoining, 
that   nevertheless  the  defendants  before  that   time,  and 
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more  than  six  years  before  the  commencement  of  the 
action,  and  after  the  accruing  of  the  said  cause  of  action, 
had  come  into  the  State,  to  wit,  at  such  a  time  and  with 
reasonable  diligence  on  the  part  of  the  plaintiff,  might 
then  have  been  served  with  process.  iJut  if  such  had 
been  the  facts  in  the  case,  with  the  replication  as  it  now 
stood,  the  defendants  could  have  made  no  such  rejoinder, 
because  it  would  have  been  a  complete  non  sequitur  to  the 
only  material  fact  alleged  in  the  replication,  and  no 
rational  answer  or  rejoinder  could  have  been  made  to  it, 
and  it  would  therefore  have  involved  on  the  part  of  the 
defendants,  a  fatal  departure  from  it  in  the  pleadings ; 
and  if  the  replication  was  good  as  it  stood,  such  a  re- 
joinder for  this  reason  would  not  only  have  been  demur- 
rable, but  the  court  might  even  have  set  it  aside  on  mo- 
tion. The  replication  of  this  saving  in  the  statute  must 
be  the  same  as  the  replication  of  the  saving  of  infancy, 
coverture,  or  incompetency  of  mind.  And  if  this  was  so, 
for  the  sake  of  illustration,  take  the  case  of  infancy :  a 
plaintiff  sues  for  a  cause  of  action  which  accrued  whilst 
he  was  an  infant  under  the  age  of  twenty-one  years,  and 
the  defendant  pleads  the  statute  of  limitations.  What 
must  be  the  plaintiff's  replication  to  this  plea  of  the 
statute  ?  Simply  that  he  was  an  infant  when  the  cause 
of  action  accrued,  and  nothing  more?  Certainly  not; 
for  that  would  not  bring  his  case  within  the  saving  con- 
templated. He  must  therefore  allege  further,  and  that 
the  said  action  was  brought  and  commenced  within  three, 
or  six  years  as  the  law  might  be,  after  he  had  attained 
his  fall  age,  or  majority  ;  and  if  he  failed  to  do  that,  his 
replication  would  clearly  be  demurrable,  for  it  would  not 
be  in  law  and  in  the  contemplation  of  the  statute,  a  suf- 
ficient reply  to  the  plea  of  the  defendant  founded  upon 
it. 

As  before  stated,  the  demurrer  in  this  case  was  argued 
at  the  last  term,  and  now  at  this  term  the  majority  of 
the  court  gave  judgment  for  the  plaintiff  against  the 
defendants   in   the  action,  overruling  the  demurrer,  ad- 
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verting  to  the  marked  difference  between  the  provisions 
of  the  former  and  recent  statute  of  limitations  in  respect 
to  such  cases,  Dig.  of  1829  p.  39^,  set;.  9.  Rev.  Code,  p. 
441,  sec.  14,  and  upon  tlie  ground  that  the  recent  statute 
which  was  in  question,  and  the  limitation  and  bar  which 
it  interposes,  does  not  attach  and  begin  to  run  against  the 
plaintifi'  in  the  action,  in  such  a  case  as  this,  when  the 
defendant  is  ont  of  the  State  at  the  time  of  the  accruing 
of  the  cause  of  action  against  him  so  long  as  he  continues 
out  of  it,  nor  until  he  has  afterward  come  into  it  in  such 
manner  that  by  the  exercise  of  reasonable  diligence  on 
the  part  of  the  plaintiff,  he  might  be  served  with  process 
and  a  suit  upon  it  here  be  commenced  against  him  ;  or 
in  other  words  that  the  limitations  and  bar  of  the  statute 
did  not,  and  could  not  commence  running  against  the 
cause  of  action  of  the  plaintiff  in  such  a  case,  until  the 
defendants  had  after  the  accruing  of  it,  come  into  this 
State  and  within  the  jurisdiction  of  the  courts  here,  so  as 
to  be  served  with  process. 

Houston  J.,  dissented,  and  wag  of  the  opinion  that  the 
demurrer  ought  to  be  sustained  on  the  ground  that  the 
replication  of  the  plaintiff  was  not  sufficient  in  substance 
to  bring  the  case  within  the  saving  of  the  statute  in 
question. 

Robinson  and  C.  <S'.  Layion,  for  plaintiff. 
McFee,  C.  H.  and  E.  D.  Ctdlen,  for  defendants. 


Philip  C.  Jones,  Administrator  of  Benjamin  P.  Shreve, 
docGascd,  endorsee  of  \V.  &  J.  SooY,  v.  Edward  L. 
Wklls  and  S.v.MUiUi  S.vppixaTON,  trading  under  the 
name  and  stylo  of  Wells  &  Sappington. 

Meinora-i'luin  ploas  iiotcil  hrii-lly  on  th*^  docket,  are  to  be  considered  and 
construed,  as  if  they  had  been  drawn  out  at  length  in  full  and  regular 
form  and  filed  in  the  record  of  the  acti  )n,  and  ajiply  to  the  parties,  the 
plaintiff  and  defendants  in  it,  and  to  no  other  persona. 
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The  plea  of  payment  so  entered,  imports  a  money  payment,  or  what  is 
equivalent  to  i-.,  in  full  to  the  plaintiff  in  the  action,  and  not  to  another  ; 
and  the  same  is  also  the  case  as  to  the  pleas  of  accord  and  satisfaction 
and  set-off  so  entered. 

The  presumption  of  law  that  a  debt,  or  security  of  an  inferior  grade  is  ex- 
tinguished by  a  security  of  a  higher  nature,  can  only  apply  in  the  absence 
of  any  proof  of  an  intention,  or  understanding  between  the  parties  to 
the  contrary,  when  the  debi,  or  security  of  lower  grade  was  due  and  pay- 
able at  the  time  the  secnrity  of  a  higher  nature,  was  given  and  taken. 
Bat  if  the  two  securities  do  not  appear  upon  their  face,  or  from  the  evi- 
dence, to  be  for  the  same  a:nounl,  or  for  the  same  debt,  and  more  par- 
ticularly, if  it  appears  that  the  security  of  lower  grade  was  for  a  larger 
sum  than  the  subsequent  security  of  superior  grade,  and  the  debt,  or  se- 
curity of  inferior  grade  had  not  matured  and  was  not  due  and  payable 
when  the  higher  security  was  given,  the  law  will  not  imply  that  the  two 
securities  were  for  the  sime  debt,  in  the  absence  of  any  proof  of  intention 
between  the  parties  in  regard  to  the  matter. 

To  constitute  a  legal  set-off  under  the  statute,  it  mast  be  of  mutual  debts 
due  to  and  from  the  parties  to  the  action  and  in  the  same  legal  right  in 
which  the  plaintiff  sues  and  the  defendant  is  sued  in  the  action.  It  must 
also  be  of  legil  demands  for  which  an  action  at  law  can  be  maintained. 
A  trust  fund  is  not  a  subject  of  legal  set-off.  A  fund  in  the  hands  of  as- 
signees under  an  assignment  pursuant  to  statute,  for  the  benefit  of  the 
creditors  of  the  parties  making  the  assignment,  or  any  balance  thereof 
remaining  in  the  hands  of  the  assignees  after  the  payment  of  all  the 
creditors  presenting  their  claims  against  the  fund,  is  a  trust  fund, 
and  as  such,  is  not  the  subject  of  a  legal  set-off  to  the  debt,  or  demand 
of  another  creditor  in  an  action  by  him  against  the  parties  making  the 
assignment. 

This  was  an  action  of  assumpsit  on  five  several  promis- 
sory notes  made  by  the  firm  of  Wells  &  Sappington,  pay- 
able to  the  order  of  VV.  &  J.  Sooy,  and  by  them  endorsed 
in  blank,  and  which  afterward  came  to  the  hands  of  B. 
P.  Shrove,  the  decedent  of  the  plaintiff,  the  first  dated 
June  26,  1851,  at  four  months,  for  $500,  the  second,  July 
17,  1851,  at  four  months,  for  $500,  the  third,  August  11, 
1851,  at  four  months,  for  S500,  the  fourth,  August  28, 
1851,  at  four  months,  for  $500.  and  the  fifth,  dated  Sep- 
tember 18,  1851,  at  four  months,  for  $583  50.  The  date 
of  tlie  endorsement  which  was  in  blank,  was  entered  on 
the  back  of  the  notes,  and  was  July  28,  185G.  Tiie  pleas 
were  non  assumpsit,  payment,  set-off,  accord  and  satis- 
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faction,  and  the  statute  of  limitations,  the  latter  of  which 
was  disposed  of  in  the  preceding  case,  on  demurrer. 
The  execution  and  eiidorsement  of  the  notes  and  that 
the  makers  of  them  had  no  funds  at  the  place  where  they 
were  made  payable,  when  they  matured,  and  that  they 
were  not  endorsed  until  after  their  maturity,  were  ad- 
mitted and  the  notes  were  thereupon  put  in  evidence. 

The  counsel  for  the  defendants  then  offered  in  evidence 
a  duly  authenticated  copy  of  the  record  of  a  judgment  at 
the  suit  of  W.  &  J.  Sooy,  v.  Wells  &  Sappington  for 
$3340,  real  debt  $1670,  recovered  October  11,  1851,  in  the 
Court  of  Common  Pleas  for  Burlington  County  in  the 
State  of  New  Jersey. 

C.  S.  Layton,  for  the  plaintiff',  objected  because  it  was 
not  admissible  under  any  of  the  issues  joined.  It  was 
not  admissible  under  the  plea  of  payment,  because  none 
of  the  notes  were  then  due.  And  if  the  recovery  of  the 
judgment  was  an  extinguishment,  or  payment  of  the 
notes,  and  it  was  intended  to  be  insisted  on  as  such,  it 
was  payment  before  the  day,  and  should  have  been  so 
pleaded. 

E.  1).  OuUeti,  for  the  defendants  ;  The  objection  goes 
to  the  effect  and  not  to  the  admissibility  of  the  evidence. 
The  Court  overruled  the  objection,  and  the  record  of  the 
judgment  was  read  in  evidence 

The  defendants  then  put  in  evidence  a  copy  of  an  ex- 
ecution on  the  judgment.  Also  an  account  stated  be- 
tween W.  &  J.  Sooy  and  the  defendants,  and  an  inventory 
of  the  property  and  effects  of  the  defendants  assigned  to 
W.  k  J.  Sooy,  tiled  October  27th,  1851,  under  the  statute 
of  New  Jersey,  in  such  case  made  and  provided. 

liobins^an,   for   the   plaintiff:    The   papers  and    account 

under  the  assignment  in  New  Jersey,  offered  in  evidence 

by  the  defendants,  were  no  defence  to  this  action,  because 

they  did  not  disclose  the  whole  record  of  the  proceeding 

21) 
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under  that  assignment.  The  statute  of  that  State  re- 
quired that  the  assignor  should  at  the  time  of  the  assign- 
ment, make  an  inventory  of  the  property  assigned  by  him, 
and  that  the  assignment  should  be  recorded  by  the  clerk 
of  the  count}'.  But  they  had  here  no  copy  of  the  assign- 
ment itself,  or  of  the  inventory  by  the  assignors,  or  debt- 
ors lequired  by  the  statute,  and  therefore  he  objected  to 
the  sufficiency  of  the  evidence  for  the  purposes  for  which 
it  had  been  offered. 

But  the  defendants  had  also  put  in  evidence  the  record 
of  a  judgment  confessed  by  them  to  W.  &  J.  Sooy  in  that 
State  for  the  real  debt  of  $1670.  But  at  the  date  of  that 
juilgment,  none  of  these  promissory  notes  on  which  this 
action  was  founded,  amounting  in  the  aggregate  to  over 
$2500,  were  due,  and  therefore  no  presumption  of  law 
could  arise  that  the  bond  and  judgment  was  for  the  notes, 
or  any  part  of  them.  It  was  therefore  no  evidence  to 
sustain  the  plea  of  payment,  nor  could  it  sustain  the  plea 
of  accord  and  satisfaction  for  the  same  reason,  unless  it 
had  been  pleaded  and  proved  on  the  other  ^ide,  that  the 
smaller  sum  had  been  accepted  in  full  satisfaction  of  the 
larger  demand.  2  Grceid.  Er.  sees.  28,  519,  526.  Nor  couUl 
the  evidence  avail  the  defendants  under  the  plea  of  set- 
off; because  conceding  for  tlie  sake  of  argument,  that 
the  fund  in  the  hands  of  the  assignees,  W.  &  J.  Sooy,  was 
a  subject  matter  of  legitimate  set-off  as  against  tliem,  i:he 
payees  of  the  promissory  notes,  before  the  endorsement 
of  them,  still  notwithstanding  the  fact  tliat  the  endorse- 
ment of  them  to  Shreve,  was  after  their  maturity,  and  he 
therefore  took  them  subject  to  all  the  equities  existing 
between  the  original  parties  to  them  at  the  time  of  the 
endorsement,  this  demand  by  way  of  set-off,  was  not  such 
an  equity  as  would  attach  to  the  notes  in  the  hands  of 
the  endorsee  after  maturity.  Because  only  sucli  equities 
as  attaeli  on  the  notes  themselves,  and  not  claims  or  de- 
mands arising  out  of  matters  collateral  to  them,  can  l)e 
available  by  way  of  set-off  against  an  endorsee  after  nni- 
turity.     Slor./ on  B;U.<,.<,r.   -l-li).    Il,^is  ,,h    ll^lls,   180.    Bnr- 
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roiLgh  V.  Moss,  21  Eng.  C.  L.  R.  128.  Holland  v.  Makepeace, 
5  Mass.  418.  But  he  should  go  further  and  contend  that 
this  would  not  even  constitute  a  matter  of  set-off  between 
the  original  parties  themselves  to  the  notes,  because  the 
fund  was  in  the  hands  of  the  assignees  of  the  defendants 
under  the  assignment,  in  trust  for  the  benefit  of  all  their 
creditors,  and  not  for  the  benefit  of  the  defendants  them- 
selves simply,  and  therefore  the  demands  were  not  mu- 
tual and  due  in  the  same  right.  Rev.  Code  280,  sec.  21.  3 
Phil.  Ev.  442.  Edwards  v.  Delaplain,  2  Harr.  322.  Porter 
use  of  Herdman  v.  Morris'  Exr.  2  Harr.  509.  Hickman's 
Admr.  v.  Hickman,  3  Harr.  511.  Smith  v.  Johnson,  5  Harr. 
40.  Barb,  on  set-off,  28,  35,  155,  (6  Law  Llbr.)  Fairs  As- 
signees V.  Mclvor  et  al.  16  East  129.  Wait  v.  Tinkler,  1(3 
East  36. 

C.  M.  Oullen,  for  the  defendants  :  The  object  of  the 
evidence  introduced  and  objected  to  on  the  other  side, 
was  to  prove  that  the  matter  in  controversy  in  this  action, 
had  already  been  adjudicated  in  the  State  of  New  Jersey. 
The  record  produced  showed  the  fact  that  the  assignees 
tiled  their  inventory  of  the  property  received  by  them 
under  the  assignment  and  submitted  their  account  to  the 
Surrogate  under  the  statute  of  that  State,  exhibiting  the 
fund  in  their  hands  and  that  no  claimants,  or  creditors  of 
the  defendants  appeared,  or  presented,  or  tiled  any  list  of 
claims  against  it;  and  they  were  thence  to  conclude  thiit 
the  fund  wu.s  in  tlieir  hands  in  point  of  fact,  for  the  sut- 
isfuction  ot  their  own  demands  against  the  defendants. 
And  if  tiuit  was  the  case,  and  there  were  other  creditors, 
or  claimants  against  tlie  fund,  it  was  incumbent  on  the 
other  side  to  show  it.  lie  admitted  that  so  long  as  it 
continued  in  the  hands  of  the  assignees,  as  u  trust  fund 
toi-  the  benefit  and  puyrnciit  of  the  creditors  of  the  de- 
fendants generally,  it  was  not  the  legitimate  subject  of  a 
suit  at  law,  and  that  no  action  at  common  law  would  lie 
for  it,  or  any  part  of  it.  But  he  contended  that  when  the 
purposes  of  the  trust  liad  beeti  accomplished,  any  l»alance 
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of  the  fund  remaiuing  in  the  hands  of  the  assignees  to 
the  credit  of  tlie  defendants,  was  discharged  of  the  trust 
for  which  the  fund  was  created,  and  was  from  that  time 
so  much  money  had  and  received  by  the  assignees  to  and 
for  tlie  use  of  the  defendants,  and  as  such  an  action  at 
law  would  lie  for  the  recovery  of  it. 

As  to  tlie  principle  of  extinguishment,  he  maintained 
that  the  execution  of  the  bond,  an  instrument  under  seal, 
to  W.  &  J.  Sooy  and  the  confession  of  judgment  thereon 
upon  the  11th  of  October,  1851,  was  a  satisfaction  of 
these  promissory  notes  by  them  endorsed  to  Shreve,  and 
that  his  administrator  therefore  could  not  recover  upon 
them.  Frlsby  tt  ill.  c.  Lamed  eiat.,21  Wend  450.  A  se- 
curity of  a  higher  nature  extinguishes  all  securities  of 
an  inferior  nature  for  an  existing  debt.  AndreiOf<  et  al.  r. 
Syniih,  !>  Wc7id.  58.  WdH/x/s  r.  Omse(/U((.,  1  Pdcrs  C.  C  R. 
301.  Bank  of  W'd.  ^  Brand,  v,  Simmons,  1  JIarr.  331.  The 
extinguishment  in  such  cases  depends  on  the  intention 
of  the  parties,  but  if  no  intention  appears,  the  higlier  ex- 
tinguishes the  lower  security.  Butler  el  al.  v.  Miller,  1 
Lkiuo  407.  A  higher  security  taken  from  the  debtor  him- 
self, is  prima  facie  an  extinguishment  of  the  debt,  and  tlie 
law  {)resumes  in  the  absence  of  any  proof  of  intention, 
that  it  was  taken  in  satisfaction  of  the  debt.  IJ.  States  r. 
Lijaian,  1  Man.  C.  C.  li.  481.  Tow  r.  Goodrich,  2  Johns, 
"218.  Jackson  r.  Shafftr,  11  Johns,  51'2.  Clement  v.  Brush,  3 
Jnhny,  Ca.  180.  Thuwj'son  r.  Perciral,  27  JJng.  C.  />.  R. 
241.  And  it  this  would  have  been  a  good  defence  against 
these  promissory  notes  in  the  hands  of  W.  &  J.  Sooy,  it 
would  he  etpially  as  good  a  detence  against  them  in  the 
hands  of  Siireve,  the  endorsee  of  them  after  their  ma- 
turity, because  a  negotiable  note  assigned  or  endorsed 
alter  its  maturity,  was  subject  in  the  hands  of  such  tMi- 
(iorsee  to  all  the  e([uities  incident  to  it  as  between  the 
original  partie-^.    Sfurj/  on  IHHs^  sec.  220. 

A'.   I >.  Cidtin^  on  the  same  side,  assumed  the  same  posi- 
tion-^ ami  maintained  that  the  proceedings  under  the   as- 
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signment  in  New  Jersey,  exhibited  the  fact  that  there 
were  no  claims  filed  by  any  other  creditors  of  the  de- 
fendants, than  the  assignees  themselves ;  that  the  time 
had  long  since  elapsed  and  expired,  which  was  appointed 
and  limited  by  the  statute  there  for  presenting  and  filing 
such  claims,  and  that  the  account  submitted  by  them  as 
assignees  before  the  Surrogate  of  the  Orphans'  Court 
there  pursuant  to  the  law  of  that  State  on  the  subject, 
showed,  that  there  was  a  balance  of  $600  in  their  hands, 
and  this  sum  at  least,  he  insisted  was  a  matter  of  set-otf 
in  the  present  action.  Chit,  on  Bills,  220.  Barh.  on  Sei-off\ 
57,  150.  Monta.  on  Set-of,  22,  30. 

C.  S.  Lat/ion,  for  the  plaintiff":  Th<i  evidence  relied  upon 
on  the  other  side  could  not  avail  the  defendants  under 
any  of  the  issues  joined  in  the  case.  It  could  not  avail 
them  under  the  plea  of  payment,  for  the  simple  reason 
that  the  promissory  notes  now  in  suit,  were  not  due  nt 
the  time  when  the  bond  was  given  by  the  defendants  to 
VV".  &  J.  Sooy,  and  the  judgment  was  confessed  upon  it. 
But  had  it  been  otherwise,  the  amount  of  the  judgment 
was  not  equivalent  to  the  aggregate  amount  of  the  notes, 
and  the  general  plea  of  payment  imported  a  full  and  com- 
plete, and  not  a  partial  payment.  Nor  could  it  for  the 
same  reason,  be  inferred,  or  presumed  from  the  fact  that 
no  evidence  had  been  adduced,  or  in  the  absence  of  any 
proof  of  any  intention  to  the  contrary,  tiiat  the  bond  and 
judgment  were  to  operate  as  an  implied  extinguishment 
of  the  debt  of  the  defendants  then  growing  due,  though 
not  yet  matu'-ed,  upon  the  notes  ;  because  they  had  not 
matured  and  were  not  due  when  the  bond  was  executed 
and  the  judgment  was  confessed  n{K)n  it.  And  tlierefoi-e 
no  such  presumption,  or  implication,  eitlier  in  reason  oi- 
at  law,  could  possibly  arise.  Xeither  could  tliis  evidence 
answer  the  object  and  purposes  of  the  defendants  in 
ottering  it,  under  the  plea  of  accord  and  satisfaction,  he- 
cause  the  plea  did  not  allege,  nor  was  it  prcn-ed  that  it 
was  criven  and  received  as  a  full  satisfaction  for  llie  notes  ; 
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and  which  was  more  particularly  necessary,  when  the  sum 
alleged  to  have  been  given  and  received  in  satisfaction, 
was  less  than  the  actual  amount  of  the  debt  due. 

The  Courts  Gilpin  Ch.  J.,  charged  the  jury:  The  case 
had  been  argued  almost  exclusively  on  the  questions  in- 
volved and  presented  by  the  pleas  in  the  case,  which  so 
far  as  it  was  necessary  now  to  advert  to  them,  were  pay- 
ment, set-otf  and  accord  and  satisfaction.  Now,  what  is 
meant  by  these  several  pleas  respectively  as  they  appear 
by  the  record  ?  They  are  general  and  in  the  usual  form 
of  memorandum  pleas  entered  in  brief  on  the  docket,  but 
they  are  to  be  regarded  and  considered  for  the  purposes 
of  this  case  and  at  the  present  stage  of  it,  precisely  as  if 
they  had  been  drawn  out  at  length  and  stated  and  tiled 
in  full  and  regular  form  on  the  record.  And  so  viewed, 
the  iirst  remark  which  the  court  had  to  make  with  refer- 
ence to  them,  was  that  they  were  between  the  parties  on 
the  record  to  this  suit,  Philip  C.  Jones,  administrator  of 
Benjamin  P.  8hi"eve,  deceased,  who  was  the  endorsee  of 
the  promissory  notes  on  which  this  action  is  founded, 
from  the  drm  of  W.  &  J.  Hooy,  the  payees  of  them,  as 
the  pluintitf,  and  the  late  tirm  of  Wells  &  iSappington,  who 
were  the  makers  oi'  them,  as  the  defendants  ;  and  the 
pleadings  and  issues  joined  in  tlie  case,  as  well  as  the 
action,  were  between  these  parties,  the  plaintiff  and  the 
defendants  just  mentioned,  and  no  other  [)ersons. 

The  first  of  these  pleas  us  we  have  stated,  is  the  plea 
of  jiayniL'nl,  which  moans  and  imports  in  contemplation 
of  hiw,  as  it  stands  on  the  recoi'd,  a  money  payment,  oi-  a 
full  and  complete  satisfaction  and  dischai-ge  in  what  was 
e({uivalcnt  to  it,  of  the  whole  of  the  promissory  notes  in 
question,  to  lienjamin  1*.  Shreve  in  his  life-time,  by  Wells 
i^-  Sap{)ingT()n,  the  detendants.  15ut  the  record  of  the 
judgment  confessed  in  New  .Icrsey  l)y  the  defendants  to 
W.  &  .1.  'Sooy,  is  no  I'vidence  of  paynient  under  this  [ilea 
and  does  not  sujt]»ort,  (jr  sustain  it;  tirst,  because  it  was 
not  a  paynient  to  r>enjaniin    \\  Shreve,  deceased,  the   en- 
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dorsee  of  the  notes,  in  whose  right  this  action  is  brought 
and  prosecuted  by  the  plaintiff  as  his  administrator;  and 
secondly,  because  if  it  had  been  otherwise  and  had  been 
confessed  to  him  in  his  life-time,  and  not  to  another,  it 
sh(»uld  then  have  been  specially  pleaded,  alleged  and 
proved  as  a  payment  to  him,  that  is  to  say,  that  he  ac- 
cepted the  bond  and  the  judgment  confessed  upon  it,  in 
satisfaction  and  discharge,  or  in  other  words,  in  payment 
and  extinguishment  of  the  sums  due  to  him  on  the  prom- 
issory notes  as  the  endorsee  thereof.  For  the  bond  and 
j  udgment  were  not  to  him  ;  nor  could  there  be  any  ground 
whatever,  for  this  reason,  if  there  were  no  other,  for  pre- 
suming that  they  were  so  accepted  by  him.  But  even,  if 
the  bond  and  judgment  had  been  given  and  confessed  to 
him,  at  the  time  when  they  appear  from  the  record,  to 
have  been  given  and  confessed  to  W.  &  J,  Sooy,  the 
payees  of  the  notes,  they  would  still  fail  to  sustain  the 
plea  of  pa^'ment  on  the  ground  of  the  legal  presumption, 
or  implication  contended  for  and  relied  upon  by  the 
counsel  of  the  defendants  in  the  argument,  because  the 
notes  had  not  then  matured,  nor  any  of  them,  nor  was  the 
debt  created  by  them,  or  iiny  of  them,  by  that  time  due 
and  payable,  to  any  one,  either  the  original  payees  VV.  it 
J.  Sooy,  who  then  hold  them,  or  Shreve  who  afterwanl 
and  after  their  maturity,  came  into  possession  of  them 
by  endorsement.  For  this  presumjUion  of  law,  that  a 
debt,  or  secnrity  ot  an  infei'ior  grade  is  extinguished  by 
a  security  of  a  higher  nature,  can  only  apply  in  the  ab- 
sence of  any  proof  of  an  intention,  or  understanding  be- 
tween the  parties  to  the  contrary,  when  the  debt,  or  se- 
curity of  lower  grade  alleged  to  be  extinguisluMl  by  the 
security  of  a  higher  nature,  was  due  and  payable  at  the 
time  when  tlie  security  of  bigher  grade  was  given  and 
taken.  And  this  reniaik  apj 'lies  as  well  to  tbe  proinissoi-y 
notes  whilst  they  were  vet  in  tiie  bands  ot'  \\".  k  .\ .  Sooy, 
tbe  payees  of  tbein,  to  wboni  the  bond  was  given  and  tbe 
judgment  was  confessed  Iiy  tbe  defemlants,  l)ut  befori^ 
tbeir  maturity  and  endoi'seiiient.  a>   wbilst    iliev   were   in 
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the  hands  of  Shreve,  the  deceased,  by  virtue  of  the  en- 
dorsement of  them  after  their  maturity. 

Much  that  we  have  said  on  the  subject  of  this  plea  of 
payment  and  the  issue  Joined  upon  it,  applies  with  equal 
force  and  propriety  to  the  next  plea  we  shall  notice,  which 
is  the  plea  of  accord  and  satisfaction.  As  we  have  before 
remarked  with  reference  to  the  first  plea  which  we  have 
noticed,  this  plea  of  accord  and  satisfaction,  as  it  stands 
in  its  brief  and  memorandum  form  upon  the  record, 
means  and  imports,  accord  and  satisfaction  of  the  debt 
or  demand  sued  for  in  this  action,  not  to  somebody  else, 
but  to  the  plaintiff  in  the  action,  that  is  to  say,  to  Ben- 
jamin P.  Shreve,  in  whose  right  it  is  instituted.  But  as 
the  object  and  purpose  of  the  defence  in  entering  it  briefly 
and  concisely  as  it  appears  on  the  docket,  was  doubtless 
to  show  and  prove  under  it,  as  under  the  plea  of  payment 
similarly  entered,  not  that  the  accord  and  satisfaction  was 
to  the  phiintift',  ShreVe,  the  endorsee  of  the  notes,  but  to 
the  payees  and  original  holders  of  them,  W.  &  J.  Sooy, 
before  their  endorsement  of  them,  and  whilst  they  were 
yet  rhe  holders  of  them,  we  are  content  to  consider  it  for 
the  present  in  that  aspect  simply;  and  so  viewing  it,  if 
the  evidence  which  had  been  adduced  had  sustained  the 
plea  as  they  intended  and  designed  it  to  be  viewed  and 
considered,  we  should  be  obliged  to  say  to  the  jury  that 
it  was  a  coni[)Iete  bar  to  this  action.  For  as  the  plea  when 
drawn  out  in  full  and  regular  form  would  allege  all  that 
it  is  usual  and  material  to  aver  in  sucli  a  plea  when  drawn 
out,  it  would  not  only  allege  the  specific  character  and 
tVnmdation  of  the  accord  and  satisfaction,  but  also  that  it 
was  received  and  accepted  by  the  adverse  party  in  dis- 
cliarge  and  satisfaction  of  the  demand  to  which  it  was 
pleaded.  And  in  tins  light,  as  we  have  before  said,  we 
must  contemplate  and  regard  the  plea.  And  if  these 
promissory  notes  had  then  matured  and  then  been  due 
and  payal)le  to  the  ])ayees  and  original  holders  of  them, 
\V.  c^  J.  Sooy,  w})en  the  bond  was  given  and  judgment 
was  confessed  upon  it  by  the  defendants  to  them, we  might 
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have  been  content  to  leave  it  to  the  jury  to  presume  that 
the  bond  and  judgment  upon  it,  were  for  the  same  debt 
for  which  the  promissory  notes  which  are  an  inferior  kind 
of  security,  had  previously  been  given  by  the  defendants 
to  them.  But  in  the  absence  of  any  proof  whatever,  as 
to  the  intention,  or  understanding  between  those  parties 
to  the  bond  and  promissory  notes  as  to  this  matter  ;  and 
as  they  do  not  appear  upon  their  face,  or  from  the  evidence 
to  be  securities  for  the  same  debt  due  originally  from  the 
defendants  to  the  firm  of  W".  k  J.  Sooy,  although  of  dif- 
ferent grades  ;  and  more  particularly  as  it  clearly  appears 
from  the  promissory  notes  themselves,  that  they  had  not 
then  matured  and  were  not  yet  due  and  payable  to  those 
persons,  and  being  also  in  the  aggregate  for  a  much  larger 
sum  than  the  real  debt  on  the  bond  and  judgment,  and 
for  that  reason  not  appearing  to  be  for  the  same  debt,  the 
jury  ctinnot  presume,  for  the  law  does  not  imply,  and 
cannot  presume  or  imply  in  such  a  case,  that  the  two 
classes  of  securities  were  given  and  accepted  for  the  same 
debt;  and  therefore  the  defendants  have  also  failed  to 
sustain  their  plea  of  accord  and  satisfaction,  even  in  the 
light  and  aspect  in  which  they  designed  it  should  be 
viewed  and  considered  by  us. 

As  to  the  last  plea  relied  upon,  and  which  we  shall  now 
notice,  the  plea  of  set-off,  it  is  not  even  pretended  by  the 
counsel  for  the  defendants,  that  the  bond  and  judgment 
ot  which  we  have  already  so  frequently  spoken,  are  any 
defence  under  this  plea,  or  constitute  any  proof  in  sup- 
port of  it.  It  is  contended,  however,  by  them,  that  the 
fund,  or  at  least,  the  balance  thereof,  amounting  to  $G00 
in  the  hands  of  the  assignees  of  the  defendants,  who  were 
also  W.  &  J  Sooy,  under  the  proceedings  before  the 
Surrogate  in  New  Jersey,  is  a  subject  of  logul  set-off  in 
this  action  to  the  debt  and  demand  sued  for  by  the  plain- 
tiff. To  constitute  a  legal  8et-ofl[  under  our  statute, 
they  must  be  mutual  debts  due  the  parties  in  the  same 
right  in  which  they  sue  and  are  sued  in  the  action.  They 
must  also  be  legal  demands  for  which  an  action  at  law 
30 
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could  be  maintained.  A  t^u^^t  fund  ie  not  such.  The 
fund  referred  to,  was  in  the  hands  of  the  trustees  under 
the  assignment  and  the  statute  of  that  State,  tor  distribu- 
tion among  the  creditors  of  the  defendants,  and  as  such 
in  their  hands  it  was  a  trust  fund,  and  no  action  will  lie 
at  common  law  against  a  mere  trustee.  But  here  the 
same  inherent  objection  arises  as  in  the  other  two  pleas, 
but  even  in  a  more  palpable  and  evident  manner;  for  it 
is  not  a  plea  to  the  demand  of  the  plaintiff  in  this  action, 
is  not  mutual  in  its  character,  and  is  not  due  at  all  from 
the  plaintiff  to  the  defendants,  but  from  other  parties,  if 
due  from  any  one,  and  much  less  is  it  due  from  the  plain- 
tiff to  the  defendants  in  the  same  legal  right  in  which  they 
are  now  sued  by  him.  It  is  therefore  no  defence  to  the 
action,  and  consequently  the  sum  demanded  under  it  by 
the  defendants,  cannot  be  considered,  or  allowed  by  the 
jury  in  making  up  their  verdict,  which  must  be  for  the 
plaintiff,  and  for  the  aggregate  amount  of  the  promissory 
notes  ic  evidence,  with  interest  on  each  from  the  day  of 
its  maturity. 

Robinson  and  C.  S.  L^Ji/ton^  for  plaintiff. 

McFee,  and  C.  M.  and  E.  D.  OdLn,  for  defendants. 


Doe,  on  the  demise  of  Nathan  Scott  and  IIamione,  his 
wife,  in  right  of  said  wife,  c.  Richard  Roe,  casual 
ejector,  and  James  Alexander,  Tenant  in  possession. 

The  heir  can  only  be  disinherited  by  express  words  contained  in  the 
will,  or  by  a  plain  and  uiipquivocal  intention  appearing  upon  the  face  of 
the  instrument  when  carefully  and  attentively  considered,  or  by  neceisary 
implication  of  law  giving  an  estate  in  fee  in  the  lauds  devised  to  the  de- 
visee. 

A  testator  in  the  preceding  iteing  of  his  will  bequeathed  several  legacies  to 
kii  other  children  and  heirs  at  law.  separately  by  name,  accompanying 
the  bequest  to  each  with  the  concluding  wordg  "  and  to  have  no  more  of 
my  estate,"  and  in  a  succeeding  item  of  his  will  devised  all  his  lands  to 
one  of  his  sons  without  a'y  words  of  inheritance  or  limitation  in  the  de- 
TIM.     Uild  that  the  devisee  took  but  a  life  estate  in  the  lands  devised, 
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and  that  it  was  not  enlarged  in  the  absence  of  any  words  of  inheritance, 
or  limitation,  by  construction,  or  implication  to  an  estate  in  fee,  by 
reason  of  the  foregoing  words  added  to  the  bequests  and  legacies  to  his 
other  heirs  at  law. 

When  a  debt  or  legacy  accompanying  ssch  a  devise  of  land  is  directed  to  be 
paid  to  another  and  is  charged  by  the  testator  on  the  devisee  personally 
to  pay  it,  it  will  by  implication  of  law  enlarge  the  estate  so  devised,  and 
which  would  otherwise  be  but  an  estate  for  life,  to  an  estate  in  fee.  But 
no  such  implication  of  law  arises,  and  the  estate  so  devised  will  not  be 
so  enlarged,  when  the  debt,  or  legacy  to  be  paid,  is  charged  upon  the 
land  itself  so  devised,  or  upon  the  testator's  estate  generally,  or  upon 
his  personal  estate  in  particular,  and  not  upon  the  devisee  personally. 

This  was  an  action  of  ejectment  for  an  undivided  third 
of  four  hundred  acres  of  land  in  North  West  Fork  Hun- 
dred, and  the  only  question  presented  by  it,  involved  the 
construction  of  the  following  devise  in  the  will  of  Heze- 
kiah  Morris,  deceased.  "  Item — My  will  and  desire  is 
that  my  son  Constantine  T.  Morris  should  have  all  my 
lands,  including  my  msmsion,  plantation,  and  tract  of 
land,  and  all  other  pieces  or  parts  or  tracts  of  land  that 
I  am  at  this  time,  or  may  at  my  death  be  possessed  of, 
and  also  all  the  remainder  of  my  personal  estate  after 
the  legacies  before  named  and  my  just  debts  are  paid." 
The  testator  left  to  survive  him  as  his  heirs  at  law  three 
sons.  Cannon  Morris,  William  Morris,  Constantine  Morris 
and  the  issue  of  one  daughter,  Sarah  Wurd,  deceased, 
wife  and  relict  of  Joseph  Ward,  deceased,  namely,  Ilar- 
mione  Scott,  late  Ilarmione  Ward,  wife  of  Nathan  Scott, 
lessors  of  the  plaintiff,  and  Ilamblctoii  Ward,  who  died 
intestate  and  without  issue,  after  the  death  of  the  testator. 
In  the  preceding  items  of  his  will,  the  testator  had  be- 
queathed a  pecuniary  legacy  to  each  of  these  heirs  at  hiw 
by  name,  except,  to  the  devisee  of  his  real  estate,  his  son 
Constantine  T.  Morris,  concluding  and  terminating  the 
item,  or  clause  of  bequest  to  each  respectively,  with  the 
following  words :  to  liavc  the  aforesaid  legacy  "and  no 
more  of  my  estate."  The  testator  died  and  the  will  was 
probated  in  1824.  Constantine  T.  Morris,  his  son,  en- 
tered into  possession  of  the  lands  in  question  under  the 
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foregoing  item  and  devise  to  him  in  the  will,  and  held 
the  same,  until  they  were  sold  on  a  judgment  recovered 
against  him  and  execution  at  sheriif's  sale  and  bought  by 
Jacob  Charles,  who  afterward  sold  and  conveyed  them 
by  deed  of  bargain  and  sale  in  fee  to  Amos  Stayton  who 
was  the  landlord  of  the  real  defendant  and  tenant  in  pos- 
session.    Constantine  T.  Morris  was  now  dead. 

Moore,  for  the  plaintiii':  The  will  of  the  testator  in  this 
case  was  made  and  probated  long  before  the  late  statute 
was  enacted  in  this  State  in  regard  to  devises  of  laud  in 
general  terms  without  any  words  of  qualification  or  lim- 
itation, and  under  which  we  admit  the  devise  in  question 
would  have  carried  the  fee.  Revised  Code  ^IQ,  sec.  24.  The 
late  act  therefore  had  no  application  to  the  case  ;  and  bj' 
the  rules  of  construction  at  common  law,  there  was 
nothing  in  the  will,  or  in  the  devise  of  the  land  to  Con- 
stantine T.  Mofris  simply,  without  any  words  of  limita- 
tion, which  indicates  an  intention  on  the  part  of  the  tes- 
tator, to  give  him  an  estate  in  fee  in  it.  He  should  there- 
fore contend  that  it  was  but  a  devise  of  the  land  to  him 
for  the  term  of  his  natural  life.  In  the  construction  of  a 
will,  it  will  not  do  to  r<'sort  to,  nor  to  rely  on  conjecture 
as  to  the  design  and  intention  of  the  testator.  Allen  et  al. 
V.  Coiiiptoti  it  at.,  \)  East^iol.  A  devise  without  limitation, 
gives  but  a  life  estate.  (5  Cruise,  Title,  Devise,  259,  208  in 
/Kite.  2  Jarm.  du  Wills,  170.  An  heir  at  law  shall  not  be 
disiiilierited  excefit  by  express  w^ords,  or  by  necessary  im- 
plication. (!  Cruise  \lo.  It  might  be  contended,  however, 
on  the  other  side,  that  inasmuch  as  there  was  an  express 
befpiest  in  this  will  of  a  legacy  to  Ilarmione  Ward,  now 
Ilarniiuiie  Scott,  wife  of  Nathan  Scott,  who  w'ere  the 
j)hiintitis  in  the  action.  accom{)anied  with  the  words  and 
(lii-cction  of  the  testator  that  she  was  to  have  the  legacy 
therein  bequeathed,''  and  no  nuM'e  of  his  estate,"  together 
with  the  same  terms  and  the  same  direction  added  to  all 
the  other  items  of  the  will  and  bequests  to  the  other  heirs 
at  law  of  the  testator,  it  furnished  this  necessary  implica- 
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tion,  and  had  the  effect  to  enlarge  the  devise  of  the  land 
in  question,  to  Constantine  T.  Morris,  to  a  fee  ;  as  if  such 
vague  and  negative  expressions  applied  to  others  and 
employed  with  reference  to  the  mere  personal  bequests, 
could  disinherit  and  defeat  the  legal  title  of  the  heirs  at 
law  to  the  real  estate,  succeeding  thereto  by  descent  and 
operation  of  law,  and  not  by  virtue  of  the  will,  or  any- 
thing contained  in  it,  could  suffice  to  show  that  the  de- 
liberate purpose  and  design  of  the  testator  was  to  give 
this  highly  favored  and  preferred  son,  even  without  it,  a 
fee  in  the  land,  from  the  terms  employed  in  the  devise  to 
him,  notwithstanding,  there  were  no  words  of  limitation 
contained  in  it.  But  the  heirs  at  law  could  only  be  dis- 
inherited by  express  words,  or  what  was  equivalent  to  it, 
by  necessary  implication.  There  were  no  express  words ; 
was  there  any  such  implication  in  this  case  ?  He  con- 
tended that  the  preceding  provisions  of  the  will  which 
were  relied  upon  on  the  other  side  to  raise  and  support 
such  an  implication,  could  have  no  such  effect  or  operation 
in  this  case.  2  Jarm.  on  W'dls^  170.  Jackson  v.  Harris,  8 
Johns,  141  Jackson  v.  Wells,  9  Johns,  222.  Jackson  v.  Em- 
bler,  14  Johns,  198.  Silvy  v.  Howard^  23  Eng.  C.  L.  JR.  74. 
Viyier  c.  Eave,  31  Eng.  C.  L.  R.  350.  Jackson  v.  Ball,  10 
Johns,  148.  Connoway  r.  Piper,  3  Ilarr.  482.  Walter  r.  Mil- 
ler, 5  Uarr.  151.  3  Cruise  320  i/t  note.  6  Cruise  227.  2 
Crabbe  on  Real  Prop.  sec.  962  (55  Laiv  Libr.  13.) 

C.  M.  ^  E.  D.  Cullen,  for  defendant:  In  the  construction 
of  wills  the  manifest  intention  of  the  testator  must  pre- 
vail, provided  it  could  be  carried  out  consistently  with 
the  rules  of  law  and  the  decisions  on  the  subject.  In  this 
will  provision  was  made  for  each  one  of  the  heirs  at  law 
of  the  testator,  and  the  only  devise  of  the  land  was  to 
his  son  Constantino  T.  Morris.  There  wore  bequests  of 
his  [)ersonal  pro})orty  to  each  of  the  other  heirs  by  name 
separately  "  and  no  more  of  his  estate,"  and  then  Ibl- 
lowod  the  devise  of  the  land  in  question  to  the  son  Con- 
stantino T.  Morris  "  and  also  the  remainder  of  his  per- 
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sonal  estate,"  The  court  will  look  at  the  whole  will  and 
the  several  items  of  it  collectively,  in  order  to  ascertain 
the  intention  of  the  testator,  and  would  give  effect  to  that 
intention,  as  had  before  been  remarked,  when  so  ascer- 
tained, if  it  could  be  done  in  conformity  with  the  es- 
tablished rules  for  the  construction  and  interpretation  of 
wills.  This  court,  though  not  the  present  members  of  it, 
had  already  done  this  in  a  case  very  similar,  if  not  almost 
entirely  analagous  to  the  will  now  before  it,  and  after 
taking  a  survey  of  all  its  items,  some  of  which  concluded 
in  the  same  emphatic  terms  as  in  this  will,  "  and  no  more 
of  my  estate,"  had  decided,  that  they  did  afford  the  neces- 
sary implication  referred  to  on  the  other  side,  and  had 
the  effect  to  enlarge  a  devise  of  land  without  words  of 
limitation,  from  what  would  have  otherwise  constituted 
but  a  life  estate,  to  an  estate  in  fee,  because  such  words 
added  to  the  preceding  gifts  to  other  heirs,  indicated  an 
intention  on  the  part  of  the  testator  that  the  devisee  of 
the  land  should  take  the  fee  in  it;  for  he  had  expressly 
declared  in  the  will  that  such  heirs  were  never  to  have 
any  more  of  his  estate,  as  clearly  expressed  as  any  wish, 
or  intention  could  possibly  be  expressed  by  him,  and  that 
could  only  be  done  by  giving  to  the  devisee  of  the  land, 
what  the  testator  must  have  intended  he  should  have  by 
virtue  of  it,  a  fee  simple  in  the  premiset^.  Cordry  v.  Adams 
and  Wife.,  1  JIarr.  439.  The  same  principle  was  also 
ruled  in  the  case  of  Uoe  d.  Bates  and  Wife  v.  Clayton  ct  ai, 
8  J^ast,  141.  A  devise  to  one  without  words  of  inher- 
itance, may  convey  an  estate  in  fee,  being  construed  with 
the  whole  will ;  and  the  testator's  intent  thence  inferred, 
and  in  which  case  Parker,  C.  J.,  in  announcing  the  opinion 
of  the  court  remarked  that  the  quality  of  the  estate  took 
by  the  devise  must  be  determined  by  the  words  of  the 
will,  taken  together,  and  receiving  a  liberal  construction 
to  effectuate  the  intention  of  tlie  testator,  as  manifested 
in  the  will,  took  d  al.  r.  Holmes  and  Wife,  11  M<iss.  528, 
530.  Circumstances  twisted  together,  will  interpret  a 
devise  to  be  in  fee,  which  on  the  face  of  it,  is  only  for 
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life.  Brampton's  Lessee  v.  Holyday  etal.  1  Wm.  Blacky  Bep. 
635.  Jackson  v.  Bull,  10  Johns,  148,  3  Bali  477.  Willes' 
Rep.  138.  In  this  case  the  court  will  also  observe  that 
the  will  corresponds  in  another  particular  with  the  will 
in  the  case  of  Cordry  cited  from  1  Harr.  439,  to  which 
the  court  in  the  latter  case  adverted  and  to  which  it  at- 
tached some  importance  in  arriving  at  a  true  construction 
of  the  devise.  He  alluded  to  the  introductory  clause  of 
it.  For  in  this  will  the  introductory  clause  was  almost 
identical  with  the  introductory  clause  in  the  will  in  that 
case.  In  the  present  will  it  was  in  the  following  words  : 
"  and  as  touching  such  worldly  goods  as  it  hath  pleased 
God  to  bless  me  with,  I  give  and  dispose  of  in  the  fol- 
lowing manner  "  &c. 

But  the  court  would  see  that  in  another  important  re- 
spect this  will  differs  from  that,  for  in  the  present  will 
the  legacies  which  are  given  to  the  other  heirs  at  law  of 
the  testator,  were  to  be  paid  by  the  executor  Constantine 
T.  Morris  the  devisee  of  the  land,  which  made  them  a 
charge  on  him  personally,  and  not  a  charge  on  the  land 
merely,  devised  in  the  will  to  him ;  and  it  was  well  set- 
tled that  when  the  charge  was  of  the  former  description, 
the  devise  without  words  of  inheritance  or  limitation, 
and  which  otherwise  would  be  but  for  the  life  of  the  de- 
visee, was  enlarged  by  implication  to  an  estate  in  fee 
simple.  2  Jarm.  on  Wills,  170,172.  Dolton  i:.  IIemen,Q  Mad. 
Rep.  14.  Docd.  Thorn  V.  Phillips,  23  Eng.  C.  L.  R.  178. 
iJoe  d.  Palmer  r.  Richards  3  T.  R.  356. 

(\  S.  Layton,  for  the  j)laintift,  should  not  controvert 
the  correctness  ot  the  principle  of  law  last  stated  on  the 
other  side,  but  it  had  no  application  in  the  present  case, 
for  the  charge  was  neither  on  the  devisee  individually, 
nor  oji  the  land  devised  to  him.  The  will  merely  directed 
that  the  preceding  legacies  bequeathed  to  the  other  heirs, 
should  be  paid  by  the  executor  therein  after  mentioned 
out  of  the  personal  jtroperty  left  to  him,  and  in  a  subse- 
({uent  clause  in  which  he  was  appointed  the  executor  of 
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it.  But  there  was  nothing  in  the  will  in  this  case  which 
evinced  any  intention  on  the  part  of  the  testator,  accord- 
ing to  the  true  and  sound  principles  of  testamentary  in- 
terpretation, as  now  settled  by  the  whole  current  of  ju- 
dicial decisions  on  the  subject,  to  devise  the  land  in 
question  in  fee  to  his  son  C.  T.  Morris,  nor  was  there  any 
such  necessary  implication  resulting  from  the  terms  em- 
ployed with  reference  to  the  other  heirs  and  the  respective 
legacies  given  to  them  in  the  preceding  items  of  the  will, 
as  could  have  the  effect  to  convert  the  life  estate  on  the 
face  of  the  devise,  to  an  estate  in  fee  by  construction. 
The  case  of  Cordry  in  1  Ilarr.  439,  had  been  cited  and 
much  relied  upon  by  the  other  side,  in  relation  to  which 
he  would  simply  remark  that  it  was  not  sustained  by  the 
opinion  of  the  whole  court  when  the  decision  was  made, 
was  contrary  to  the  opinion  of  the  Chancellor  and  the 
Associate  Judge  in  the  Orphans'  Court  below,  and  for 
these  reason^?  was  not  entitled  to  the  weight  and  respect 
as  a  precedent,  which  had  usually  attended  the  decisions 
of  the  court  in  which  it  was  made. 

The  Court,  Gilpui  Ch.  J.,  charged  the  jury,  that  the 
heirs  at  law  in  this  case  could  only  be  disinherited,  or 
deprived  of  their  legal  right  of  succeeding  to  the  in- 
heritance in  fee  simple  of  the  land  in  question,  by  descent 
and  operation  of  law,  by  express  terms,  or  words  con- 
tained in  the  will,  or  by  a  plain  and  unequivocal  intention 
appearing  upon  the  face  of  the  instrument  when  carefully 
and  attentively  considered,  or  by  necessary  implication 
of  law,  giving  an  estate  in  fee  in  the  land  devised  to  the 
devisee.  There  were  no  such  express  words  in  this  will, 
and  the  court  could  not  discover  any  such  intention  suf- 
ficiently apparent  and  certain  in  the  whole  bod}'  of  it, 
when  taken  together,  to  control  the  legal  signification 
and  construction  of  the  immediate  item  in  (question,  and 
which  must  prevail  in  the  absence  of  any  words  of  in- 
heritance, or  limitiition,  or  other  technical  and  legal  ex- 
pressions necessary  to  create  and  confer  a  title  by  devise 
in  fee  simple. 
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As  to  the  implication  of  law  so  much  and  strongly 
pressed  by  the  counsel  for  the  defendant  in  the  conclud- 
ing portion  of  his  argumentj  it  was  well  settled,  and  had 
been  so  recognized  in  a  still  more  interesting  and  intricate 
case  lately  very  ably  and  elaborately  argued  in  the  Court 
of  Errors  and  Appeals  in  the  case  of  Graham's  Will,  Z)oe 
d.  Harrington  v.  IXll,  1  Houst.  410.  On  that  point  the 
general  principle  of  law,  is  that  where  there  is  a  devise 
of  lands  without  any  words  of  inheritance  or  limitation, 
accompanied  with  a  direction  in  the  will,  or  with  a  charge 
on  the  devisee  of  the  land  personally,  to  pay  a  sum  of 
money  as  a  debt,  or  a  legacy  for  instance,  to  another,  the 
law  by  implication  enlarges  the  estate  in  that  case  devised, 
and  which  would  otherwise  be  but  a  life  estate,  to  an  es- 
tate and  devise  in  fee  simple.  But  where  the  legacy,  or 
debt  is  not  so  charged,  but  is  charged  on  the  land  itself 
so  devised,  or  upon  the  estate  of  the  testator  generally, 
or  upon  his  personal  estate  in  particular,  the  implication 
does  not  arise,  and  the  devise  is  not  enlarged  from  an 
estate  for  life  of  the  devisee  to  an  estate  in  fee.  By  the 
terms  of  the  will,  however,  in  this  case,  each  of  the  lega- 
cies bequeathed  in  it  to  the  other  heirs  at  law  of  the  tes- 
tator, is  directed  by  him  in  the  respective  items  in  which 
they  are  given,  to  be  paid,  not  by  the  devisee,  as  devisee 
of  the  land,  or  by  him  personally  or  individually,  but  out 
ot  his  estate  by  his  executor  therein  after  mentioned,  and 
then  in  the  concluding  clause  of  the  will,  he  afterwards 
bequeaths  the  remainder  or  residue  of  his  personal  estate 
to  the  devisee  of  the  land  in  question,  after  hisjust  debts 
and  the  foregoing  legacies  are  paid  out  of  it.  There  was 
therefore  no  implication  of  law  on  the  principle  just 
stated,  in  this  case,  to  enlarge  the  devise  to  a  fee;  and 
we  have  no  hesitation  in  saying  to  the  jury,  as  it  is  purely 
a  question  of  legal  and  judicial  construction  of  a  will, 
that  Constantine  T.  Morris,  the  devisee,  took  but  an  es- 
tate for  the  term  of  his  life  in  the  lands  in  question  under 
this  devise,  and  as  it  was  the  only  question  in  the  case, 
the  verdict  should  be  in  favor  of  the  plaintiffs. 
31 
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James  C.  Tatman,  defendant  below,  Appellant,  v.  Isaac 
Simpson,  Administrator  of  Hiram  Riggs,  deceased, 
plaintiff  below.  Respondent. 

In  mutual  accounts  between  parties,  both  commencing  in  1886,  the  plain- 
tifTs  terminating  in  1856  and  the  defendant's  in  1853,  their  mutuality  as 
open  and  current  accounts  with  respect  to  each  other,  ceases  from  the 
date  of  the  last  item  entered  in  the  account  of  the  latter,  and  from  that 
time  the  statute  of  limitations  begins  to  run  against  the  account  of  the 
former. 

On  appeal  from  a  justice  of  the  peace.  Pronarr  in  as- 
sumpsit, with  the  usual  pleas. 

The  party  plaintiff"  below,  produced  and  proved  the 
book  account  of  the  deceased,  which  commenced  in  May, 
1836,  and  continued  until  August  13,  1856,  on  which  date 
the  last  item  in  the  account  was  entered.  The  suit  was 
commenced  below  upon  it  April  23,  1859.  The  counsel 
for  the  defendant  below,  then  offered  in  evidence  an  ac- 
count of  his  against  the  deceased,  commencing  March 
29,  1836,  and  terminating  July  18,  1853.  The  item  pre- 
ceding the  last  in  the  account  of  the  deceased,  was  en- 
tered June  18,  1855. 

The  question  raised  b\  the  counsel  in  the  case,  was 
whether  the  account  of  the  plaintiff'  below,  or  any  part 
of  it,  and  if  so,  what  part  of  it,  was  barred  by  the  statute 
of  limitations  ;  and  also,  whether  the  account  of  the  de- 
fendant below  was  barred,  or  whether  it  did  not  constitute 
and  prove  a  case  of  mutual  accounts  still  open  and  cur- 
rent between  the  parties  at  the  time  of  the  institution  of 
the  suit  below,  and  thus  save  and  exempt  both  accounts 
from  the  operation  of  the  statute  of  limitations. 

The  Court,  Gilpi/i  Ch.  ./,,  charged  the  jury,  that  the 
mutuality  of  tlie  two  accounts,  both  of  which  commenced 
more  than  twenty  years  since,  that  is  to  say,  in  the  year 
1836,  as  open  and  current  accounts  with  respect  to  each 
other,  ceased  on  the  18th  day  of  June,  1853,  the  date  of 
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the  last  item  entered  in  the  account  of  the  defendant 
below  against  the  deceased,  and  from  that  time  the  statute 
of  limitations  began  to  run  against  the  account  of  the 
plaintiff  below,  that  is  to  say,  of  the  deceased,  and  that 
he  consequently  could  not  recover  for  any  item  charged 
in  his  account  more  than  three  years  before  the  com- 
mencement of  the  suit  below.  But  as  it  appeared  from 
the  evidence  and  the  account  itself,  that  the  only  item 
charged  in  the  account  of  the  plaintiff  below,  within  the 
three  years  next  preceding  the  commencement  of  the 
suit  below,  was  the  last  item  in  the  account,  entered 
August  13th,  1856,  it  was  the  only  item  in  the  account 
which  then  remained  unbarred  by  the  statute  of  limita- 
tions, and  was  consequently  the  only  item  in  it  on  which 
the  plaintiff  below,  could  now  recover. 

C  S.  Layton^  for  plaintiff  below. 

E.  D.  Cullen,  for  defendant  below. 


James  W.  Messick,  for  the  use  of  Thomas  Atwell,  plain- 
tiff below.  Appellant  r.  John  W.  Stafford  and  Jamks 
Stafford,  defendants  below,  Respondents. 

Failure,  or  waut  of  consideration,  or  breach  of  warranty  ofan  article  sold, 
cannot  be  pleaded  to  an  action  on  a  bond,  or  specialty.  And  the  princi- 
ple is  the  same  whether  the  action  commences  in  the  court,  or  originates 
before  a  justice  of  the  peace  and  comes  up  on  appeal  from  his  judgment. 

The  provision  of  the  statute,  lievised  Code  344,  sec.  12,  which  requires  that 
a  trial  shall  be  granted  in  certain  cases,  on  affidavit  filed  by  defendant 
setting  forth  any  "just  defence,"'  does  not  Import  an  equitable  defence, 
but  only  such  defences  as  are  cognizable  at  common  law,  or  by  special 
provision  of  some  statute. 

On  appeal  from  a  justice  of  the  peace.  Debt  on  a  note 
under  seal  for  $100.  The  plea  and  defonco  was  that  the 
note  was  for  an  animal  boug'ht  by  the  defendants  of  Mes- 
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sick,  and  which  he  warranted  to  be  sound  and  valuable, 
but  that  it  proved  to  be  worthless  and  of  no  value;  and 
general  demurrer  to  the  plea. 

E.  D.  Cullen,  for  the  plaintiff:  The  failure  of  consid- 
eration, or  a  breach  of  warranty  of  the  article  sold,  or 
false  and  fraudulent  representations  as  to  its  quality,  or 
value,  could  not  be  pleaded  as  a  defence  to  an  action  on  a 
specialty,  or  an  instrument  under  seal.  Station  v.  Morris^ 
4  Ilarr.  357.  2  Johns,  177.  13  Johns,  430.  2  Mass.  159.  7 
T.  R.  471.  4  Wmd.  471.  8  Coiv.  290.  And  even  upon  a 
contract  and  sale  of  goods  with  a  warranty,  a  breach  of 
the  warranty  could  not  be  pleaded  as  a  defence  to  an  action 
on  the  contract  for  the  price  of  them,  unless  the  goods 
had  been  returned  and  accepted  by  the  vendor,  but  the 
purchaser  would  have  to  resort  to  his  action  on  the  war- 
ranty.    Ch.  071  Conlr.  461. 

C.  S.  Lay  ton,  for  the  defendants :  The  case  came  up 
here  on  appeal  from  a  justice  of  the  peace,  and  it  was 
therefore  subject  to  all  the  provisions  of  the  statute  ap- 
plicable to  the  jurisdiction  within  which  it  originated. 
The  note  on  which  the  action  was  founded,  was  originally 
an  obligation  under  seal  with  a  warrant  to  any  justice  of 
the  peace  to  enter  judgment  thereon  by  confession  ;  which 
was  done.  Afterward  the  defendants  under  the  pro- 
vision of  the  statute  for  that  purpose,  filed  an  affidavit  in 
the  case  before  the  justice,  alleging  in  the  words  of  the 
statutory  provision  referred  to,  that  they  had  "  a  just  de- 
fence" against  the  said  obligation,  upon  which  he  opened 
the  judgment,  as  he  was  bound  to  do,  and  let  the  parties 
into  a  trial  upon  its  merits  on  the  original  cause  of  action, 
the  sale  ot  the  property  in  question,  and  from  the  judg- 
ment rendered  by  him  in  that  trial,  this  appeal  was  taken. 
Such  being  the  case,  was  not  the  defence  now  pleaded,  a 
just  defence  to  the  action,  provided  the  proof  should  sus- 
tain it  on  the  trial  of  the  issue?  It  was  not  necessary 
for  him  to  say  that  had  the  action  originated  in  this  court 
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upon  the  note,  that  it  would  be  a  legal  defence  according 
to  the  technical  rules  of  pleading  which  prevailed  here 
and  at  common  law  ;  still  he  would  maintain  that  it  would 
have  been  a  legal  defence  and  a  good  plea  to  the  action, 
although  it  was  upon  a  specialty,  or  writing  obligatory, 
even  if  it  had  originated  here.  1  Arch.  N.  P.  316,  317. 
25  Eng.  C.  L.  R.  b\%. 

E.  D.  Culleriy  in  reply :  It  was  averred,  it  was  true,  in 
the  plea,  that  the  property  was  returned  by  the  defendants 
and  received  by  the  plaintiff.  But  notwithstanding  the 
averment  was  untrue  in  point  of  fact,  instead  of  travers- 
ing and  taking  issue  upon  it,  he  had  demurred  to  it,  be- 
cause allegations  such  as  these,  of  fraudulent  representa- 
tions as  to  the  quality,  or  value  of  the  consideration  for 
which  a  bond,  or  specialty  was  given,  were  no  defence 
at  law  to  an  action  on  the  bond,  or  specialty.  The  only 
fraud,  or  deceit  which  could  avail  as  a  legal  defence  in 
such  a  case,  would  be  fraud,  deceit,  circumvention,  or 
imposition  in  obtaining  the  bond,  or  specialty,  and  which 
would  avoid  it  ab  iniiio.  But  although  such  was  the  law, 
the  defendants  were  not  without  their  redress  ;  for  if 
they  could  prove  a  warranty  of  the  property  sold,  they 
might  maintain  a  cross  action  upon  it  against  the  plain- 
tiff for  damages.  As  to  the  other  point  presented  in  the 
argument  of  the  counsel  for  the  defendants,  he  would 
merely  remark  that  justices  of  the  peace  have  no  equita- 
ble jurisdiction,  and  that  a  just  defence  referred  to  in  the 
statute,  meant  the  same  thing  as  a  legal  defence  at  com- 
mon law  to  the  action. 

By  the  Court:  We  consider  the  question  raised  in  this 
case,  settled  by  the  decision  of  the  court  in  the  case  of 
Stayton  v.  Morris,  4  Ilarr.  357,  as  well  as  by  the  numerous 
cases  cited  on  behalf  of  tlic  phiintiff  in  the  argument. 
Indeed,  the  principle  ruled  in  those  cases  had  long  been 
well  settled  ;  and  in  principle,  the  present  case  was  not 
distinguishable  from  them,  for  the  reason  suggested   by 
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the  counsel  for  the  defendants,  that  is  to  say,  on  the 
ground  that  it  originated  and  was  conducted  below  in 
the  manner  stated  by  him  and  comes  up  here  on  appeal 
from  the  judgment  of  a  justice  of  the  peace.  A  just  de- 
fence, such  as  is  contemplated  in  the  act  of  Assembly 
referred  to,  imports  such  a  defence  as  is  cognizable  at 
common  law,  or  by  special  provision  of  some  other  statute, 
if  there  is  any,  and  no  other.  A  justice  of  the  peace  by 
the  laws  of  this  State,  is  invested  with  no  equitable  pow- 
ers, or  jurisdiction ;  and  even  if  it  were  otherwise,  it 
would  not  follow  that  the  plea  in  question  and  the  facts 
allei^ed  in  support  of  it,  would  constitute  an  equitable  de- 
fence to  the  action  of  the  plaintiff;  because  if  the  facts 
alleged  were  true,  they  would  furnish  the  defendants  with 
an  equivalent  remedy  by  a  cross  action  at  law  against  the 
plaintiff  for  damages,  and  it  is  an  elementary  principle 
and  maxim  of  courts  of  equity  that  they  cannot  afford  a 
party  equitable  relief,  and  will  not  interpose,  when  he 
has  his  remedy  by  an  action  at  law  in  the  case.  Judg- 
ment must  therefore  be  entered  for  the  plaintiff  on  the 
demurrer. 


Doe,  on  the  demise  of  Henry  Guest  and  Eliza  Guest, 
his  wife.  Bayard  Guest  and  Mary  Jane  Guest,  his 
wife,  Lydia  a.  Beeson  and  Anna  Maria  Beeson,  v. 
John  Beeson,  terretenant. 

When  the  validity  of  a  deed  ia  impeached,  or  disputed  oa  the  ground  of  the 
mental  incapacity  of  the  grantor  to  make  it,  the  condition  of  his  mind  at 
the  time  of  executing  it,  is  a  question  of  fact  to  be  determined  by  the 
jury  from  the  evidence  in  the  cause,  and  his  age,  health,  mode  of  life, 
manners  and  conversation  and  his  acts  and  general  conduct,  both  before 
and  after  the  execution  of  it,  are  proper  matters  to  be  considered  by  them 
in  determining  the  question  of  his  capacity. 

A  person  of  unsound  mind  can  neither  make  nor  deliver  a  valid  deed,  but 
to  work  this  result,  the  unsoundness  of  mind  must  be  such,  as  to  render 
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him  intapable  of  understanding  and  comprekending  the  nature  and 
character  of  the  act  he  was  doing,  and  the  legal  consequences  likely  to 
flow  from  it. 

As  to  a  feeble  and  impaired  mind,  or  in  cases  of  mental  weakness  and 
imbecility,  not  amounting  to  actual  lunacy,  or  utter  unsoundness,  if  un- 
due influence,  imposition,  or  fraudulent  concealment  be  practiced  or  ex- 
erted on  such  a  mind,  a  deed  made  and  obtained  by  such  means  and  under 
such  circumstances,  will  be  void,  and  void  on  the  ground  of  fraud.  But 
the  undue  influence  or  fraudulent  imposition  to  be  sufficient  to  invalidate 
a  deed,  must  be  of  such  a  character  as  to  impose  upon  and  mislead,  or 
such  as  to  overbear  the  feeble  will  of  the  party  to  such  a  degree,  as  to 
deprive  him  of  his  free  and  voluntary  agency  in  respect  to  the  transaction. 
His  mind  must  be  so  enfeebled,  or  weak,  as  to  render  him  incapable  under 
the  circumstances,  of  resisting  the  influence  and  asserting  his  own  inde- 
pendent will.  It  must  be  his  intention  and  will  to  do  it,  or  it  is  not  his 
act  and  deed. 

It  is  absolutely  essential  to  the  validity  of  a  deed,  that  it  be  delivered  by 
the  party  makmg  it,  or  by  some  one  authorized  by  him  to  do  it.  It  can 
only  take  efifect  from  delivery,  and  without  delivery,  it  is  a  void  deed  ab 
initio.  The  delivery  may  be  made  absolutely,  as  when  it  is  delivered  to 
the  grantee  himself;  or  it  may  be  conditional,  as  when  it  is  delivered  by 
the  grantor  to  a  third  person  to  hold  till  some  coi.dition  is  performed,  or 
till  the  happening  of  some  future  event,  in  which  case,  it  is  not  considered 
to  be  delivered  as  a  deed,  but  merely  as  an  escrow,  which  can:;ot  take 
eff"ect  as  a  deed,  or  become  in  fact  the  aeed  of  the  party,  until  the  per- 
formance of  the  condition,  or  the  happening  of  the  event  contemplated. 

To  make  the  dt  livery  conditional,  or  the  validity  of  the  deed  dependent 
upon  the  happening  of  some  future  event,  it  is  not  necessary  that  any 
express  words  to  that  effect,  should  be  used  at  the  time,  but  the  con- 
clusion may  be  drawn  from  all  the  facts  and  circumstances  attendant 
upon  the  transaction.  So  too  in  respect  to  the  delivery  of  a  deed  abso- 
lutely, no  express  words  are  necessary  ;  it  is  sufficient  if  the  party  making 
it,  satisfactorily  signifies  his  intention  in  any  manner,  either  by  word  or 
act,  to  deliver  it.  or  put  it  in  the  possession  of  the  grantee. 

An  actual  delivery  of  a  deed  to  a  third  person  absolute  in  its  character,  for 
the  use  and  benefit  of  the  grantee,  and  so  declared  to  be,  if  intended  to 
take  eff'ecl  immediately,  will  be  a  sutficient  delivery,  inasmuch  as  the 
grantee  is  presumed  to  assent  to  that  which  is  for  his  own  benefit.  But 
if  in  such  case,  it  was  not  intended  to  take  efifect  immediately,  and  it  was 
only  delivered  to  such  third  person  for  safe  custody  and  subject  to  the 
future  control  and  disposition  of  the  grantor,  it  would  not  be  such  a  de- 
livery as  the  law  requires  to  constitute  a  complete  and  valid  deed. 

A  party  making  a  deed  is  presume  J  to  be  competent  to  make  it,  until  it  is 
shown  that  he  w-.m  in -oinpetent,  and  the  burden  of  showing  this,  devolves 
on  the  party  objecting  to  the  validity  of  it. 
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The  mere  recording  of  a  deed  in  the  office  of  the  Recorder  of  Deeds  for 
the  county,  even  by  the  authority  of  the  grantor,  is  not  of  itself,  evidence 
of  its  delivery.  A  delivery  once  complete  and  absolute,  however,  can- 
not be  effected,  or  invalidated  by  anything  the  grantor  may  say  or  do 
afterward  concerning  it.  Nor  will  the  mere  fact  of  its  remaining  in  the 
posses.sion  of  a  third  person  in  whose  hands  it  was  placed  by  the  grantor, 
with  instructions  to  retain  the  same  until  after  his  decease  and  then  to 
hand  it  over  to  the  grantee,  vitiate  the  transaction,  or  defeat  its  operating 
as  a  present  conveyance.  But  a  deed  to  have  any  operative  effect  what- 
ever, as  such,  must  be  delivered  in  the  grantor's  lifetime  ;  for  that  which 
the  law  considers  a  delivery,  cannot  be  made  after  the  grantor's  death. 

This  was  an  action  of  ejectment  for  a  farm  of  a  hundred 
and  thirty  acres  in  Brandywine  Hundred.  The  evidence 
was  that  John  Beeson,  recently  deceased,  and  the  owner  of 
the  premises  from  whom  both  the  plaintiffs  and  the  de- 
fendant claimed  their  title  to  them,  died  in  possession  of 
them  in  December  1858,  intestate  and  without  issue, 
leaving  to  survive  him  as  his  heirs  at  law,  the  children 
of  two  deceased  brothers,  Edward  JJeeson  and  Ilcnry 
Beeson.  The  lessors  of  the  plaintift"  Eliza  Guest,  Mary 
Jane  Guest,  Lydia  A.  Beeson  and  Anna  Maria  Beeson, 
were  the  children  and  heirs  at  law  of  the  brother  Edward 
Beeson  deceased,  and  John  Beeson  the  defendant  and 
tenant  now  in  possession,  was  a  son  of  the  other  brother, 
Ilcnry  Beeson  deceased.  On  the  17th  day  of  June,  1857, 
John  Bce.'^on  deceased,  the  former  owner  of  the  premises, 
executed  a  deed  of  bargain  and  sale  for  the  premises  in 
question,  to  his  nephew,  John  Beeson,  the  defendant,  for 
the  consideration  as  stated  in  the  deed,  often  dollars,  al- 
though it  was  proved  on  the  trial  that  the  farm  was  val- 
uable and  desirable  on  account  of  the  beauty  of  its  situa- 
tion, and  it  was  said,  though  not  proved,  that  thirty 
thousand  dollars  had  been  oflered  for  it.  The  validity  of 
this  deed  was  the  only  (juestion  involved  in  the  case, 
which  was  disputed  and  denied  by  the  plaintiffs  on  tlie 
ground  of  the  extreme  age,  [)hysical  intirinities  and  men- 
tal imbecility  and  inca{»acity  of  the  grantor  at  tlie  date 
of  it,  to  execute  a  valid  instrument  of  such  a  nature.  On 
this  point  more  than  thirty  witnesses  were  examined 
during  the  progress  of  the  trial. 
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The    counsel    for  the  defendant  first  proceeded  and 
proved  by  one  of  the  subscribing  witnesses  to  the  deed 
and  by  whom  it  had  been  drawn,  that  in  June  1857,  he 
was  called  upon  by  Thomas  Beeson,  a  nephew  of  John 
Beeson  deceased  and  a  brother  of  the  defendant,  and  in- 
formed by  him  that  his  uncle  John   Beeson  wanted  the 
witness  to  draw  a  deed  for   him,   from   himself  to   his 
nephew,  John  Beeson,  and  afterward  brought  him  the 
will  of  the  old  man's  father,  to  draw  the  deed  from,  which 
he  did  and  went  out  with  it  on  the  27th  of  that  month 
to  the  old  man's  house  to  have  it  executed  by  him  ;  found 
him  sitting  at  his  door,  informed  him  of  the  object  of  his 
visit  and  that  he  had  drawn   the  deed  from  him  to  his 
nephew,  John  Beeson  for  the  farm  he  lived  on  and  asked 
him  if  he  understood  it,  to  which  he  replied  that  he  did. 
He  then  inquired  of  him  where  his  nephew  John   was 
and  he  said  he  was  out  at  the  barn  attending  about  the 
cattle.     He  next  remarked  to  him  that  he  had  the  finest 
farm  in  Brandywine  Hundred,  to  which  he  replied  "yes, 
it  was  a  very  fine  farm."     In   a  short  time  John  and 
Thomas  Beeson  came  from  the  barn  to  the  house   and 
they  and  the  old  man  had  some  conversation  together, 
which  he  might  have  heard,  but  to  which  he  did  not  pay 
particular  attention,  and  therefore  could  not  repeat  it. 
Thomas  Beeson  then  invited  them  into  the  house  and 
spoke  to  the  old  man  about  executing  the  deed.     They 
then  went  in  and  the  witness  read  the  deed  at  length  to 
the  old  man,  who  listened  attentively   to   it,   and  made 
some  remark  in  regard  to  it,  whilst  he  was  reading  it  to 
him,  and  his  impression  then  was  that  his  remark  was  in 
relation  to  one  of  the  lines  named  in  the  deed.     It  was 
then  spread  upon  a  table  and  he  signed  it,  and  the  receipt 
upon  it  for  the  purchase  money  which  he   had   also  pre- 
viously read  to  him,  which  he  did  without  any  aasistunce 
from  any  one.     The  receipt  was  for  ton  dollars  and  when 
he  read  that  to  him,  he  laughed,  and  appeared  the  whole 
time  to  be  in  a  pleasant  humor.     Thomas  Beeson  then 
observed  to  him  that  he  would  have  two  more  deeds  like 
32 
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that  to  make  and  he  replied  it  was  likely  he  would.  He 
had  heard  much  of  the  old  man,  but  had  never  become 
personally  acquainted  with  him  before;  but  he  was  satis- 
fied from  all  he  saw  of  him  on  that  occasion,  he  was 
competent  to  make  a  deed.  On  cross-examination  the 
witness  stated  that  the  deed  was  witnessed  by  himself  and 
Thomas  Beeson  ;  and  when  Thomas  Beeson  called  on  him 
to  write  the  deed,  he  told  him  his  uncle  was  going  to 
make  deeds  instead  of  a  will,  and  that  he  was  going  to 
make  a  deed  to  his  nephew  John  Beeson  for  a  part  of  his 
land,  and  he  would  soon  make  deeds  to  two  others  of  his 
nephews.  He  came  after  him  and  took  him  out  to  the 
old  man's  at  the  time  he  went  out  to  have  the  deed  exe- 
cuted. He  had  been  told  that  he  was  an  old  man  and 
very  eccentric  and  he  therefore  took  particular  notice  of 
him.  When  the  deed  was  signed  and  executed,  the  old 
man  took  it,  folded  it  up  and  handed  it  to  Thomas  Beeson 
saying,  "  Tommy  take  the  deed  and  give  it  to  no  body, 
but  the  person  for  whom  it  was  intended,"  and  added,  "  I 
have  conlidence  in  you  Tommy."  Thomas  lieeson  replied 
it  was  all  right  and  he  would  give  it  to  no  one  but  the 
person  for  whom  it  was  intended,  and  would  give  it  to 
no  body  but  John  Beeson,  •  Thomas  Beeson  paid  the 
witness  for  his  services  before  he  left  the  carriage  on  his 
return  home. 

The  other  subscribing  witness  to  the  deed  testified  that 
not  a  great  while  before  it  was  prepared  and  executed, 
one  morning  the  old  man,  his  uncle,  and  his  brother  John 
Beeson  came  down  to  his  store  in  Brandywine  Village, 
and  told  him  they  were  going  in  town  to  take  counsel  of 
a  lawyer  about  making  a  deed  from  the  old  man  to  .John 
Beeson,  and  they  all  went  together  to  see  Mr.  Gordon  in 
regard  to  the  matter.  When  they  got  into  the  oflice  he 
said  to  the  old  man,  you  can  now  ask  Mr.  Gordon  what 
you  wish  to  know.  He  replied,  "  faith  Tommy  I  think 
you  can  put  it  to  him  better  than  I  can."  The  witiieaa 
then  told  Mr.  Gordon  what  the  old  man  wished  to  know, 
which  was  whether  he  could  make  a   good   deed   to  his 


DOE   d.   GUEST   ET  AL.  V.   BEESON.  251 


nephew  John  Beeson  for  a  part  of  his  land,  as  he  wanted 
to  dispose  of  the  farm  in  question  to  his  nephew  John 
and  to  give  it  to  him  legally,  and  wished  to  know  if  he 
could  do  it  by  deed  legally,  for  he  did  not  want  to  make 
and  leave  a  will.  Mr.  Gordon  gave  him  the  advice  he 
desired  on  the  subject,  and  he  left  entirely  satisfied.  He 
was  present  when  the  deed  was  executed,  and  signed  it 
as  one  of  the  subscribing  witnesses.  The  other  subscrib- 
ing witness  who  wrote  it,  read  it  entirely  over  to  the  old 
man  before  he  executed  it,  and  he  listened  attentively  to 
him  whilst  he  was  reading  it ;  when  he  came  to  the  lines 
set  forth  in  it,  which  were  taken  from  the  will  of  his 
father  dated  a  great  many  years  back,  they  called  for  cer- 
tain trees,  when  the  old  man  interrupted  him  with  the 
remark,  "  but  in  faith,  you  will  not  find  the  trees  there 
now,"  On  cross-examination,  the  witness  further  stated, 
that  it  was  by  the  request  of  the  old  man  and  as  his  agent, 
he  called  on  Mr.  Wiggins  to  draw  the  deed,  and  took 
the  will  and  other  papers  to  him  to  prepare  it  from,  and 
he  fixed  the  day  when  he  was  to  have  it  ready  and  go  out 
with  it.  On  that  day  Mr.  Wiggins,  his  little  sou,  and 
himself  went  out  in  a  carriage  together.  Witness  pro- 
cured the  conveyance  but  did  not  pay  for  it  himself.  Ilis 
brother  John  Beeson  gave  him  the  money  and  lie  paid 
Mr.  Wiggins  for  his  services  and  also  for  the  conveyance. 
When  they  got  out  there,  they  went  into  the  house  and 
he  introduced  Mr.  Wiggins  to  his  uncle.  After  the  deed 
was  executed,  Mr.  Wiggins  asked  the  old  man,  if  he  ac- 
knowledged that  to  be  his  act  and  deed,  and  he  replied 
"  I  do."  lie  then  handed  it  to  the  old  man,  who  folded 
it  up  and  handed  it  to  me  saying,  Tommy  you  have  my 
other  papers,  take  this  and  tak^i  care  of  it.  John  Beeson, 
his  nephew,  was  not  there  in  the  house  during  any  portion 
of  this  time,  but  was  out  about  the  barn.  The  old  man 
said  he  did  not  give  away  his  living  on  the  farm.  Wit- 
ness kept  the  deed  about  eleven  months  and  then  sent  it 
to  the  Recorder's  OlHce  in  Xew  Ciistle  to  be  recorded, 
and  John  Beeson,  his  brother,  got  it  from  the  oliico.     'J'he 
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old  man  told  me  to  take  care  of  it,  but  he  did  not  say 
how  long,  and  I  kept  it  until  then,  because  we  had  by  law 
a  year  to  have  it  recorded  in.  Witness  did  not  keep  the 
matter  a  secret,  but  he  never  made  any  mention  of  it  to 
the  old  man's  other  nephews,  or  nieces;  and  there  never 
was  any  agreement  between  his  brother  John  and  him- 
self that  he  was  to  have  anything  for  his  agency,  or 
services  in  any  of  these  transactions,  and  the  latter  never 
paid  him  anything,  and  he  never  made  any  claim  upon 
him  for  anything  on  account  of  it.  He  might  have  said 
that  he  ought  to  give  him  something  for  his  time  and 
trouble  in  the  matter.  He  was  in  the  habit  of  going  to 
his  uncle's  frequently;  they  had  always  been  on  good 
terms  and  there  never  had  been  any  coolness  between 
them.  Was  never  there  but  twice  on  this  business  before 
it  was  executed  and  finished.  Saw  no  money  paid  him 
for  the  deed,  and  does  not  know  that  any  was  ever  paid 
him  for  it.  Never  told  Wm.  Talley  he  had  a  great  deal 
of  trou|3le  and  had  to  go  and  see  the  old  man  a  great  many 
times,  before  he  could  get  him  to  make  the  deed  to  his 
brother.  When  the  deed  was  executed,  Mr.  Wiggins  re- 
marked that  it  ought  to  be  recorded  and  the  old  man  as- 
sented to  it.  He  never  took  any  liquor  out  to  the  old 
man.  The  old  man  did  not  drink  liquor  and  was  opposed 
to  the  use  of  it,  as  a  beverage.  His  first  connection  with 
the  transaction  under  investigation,  began  by  his  uncle's 
sending  for  him  and  telling  him  that  he  wanted  to  make 
a  deed  to  John  for  that  part  of  the  farm,  when  he  told 
him  he  had  better  take  counsel  on  the  subject. 

The  counsel  for  the  defendant  here  rested  his  case  for 
the  present,  when  the  counsel  for  the  plaintifts  proceeded 
and  proved  by  various  witnesses  the  following  facts  and 
circumstances  touching  the  condition  and  capacity  of  the 
grantor. 

One  of  them  called  with  a  friend  to  see  him  in  1857, 
and  found  him  sitting  before  the  fire  with  his  head  be- 
tween his  knees  in  a  kind  of  stupid  way.  Mr.  .Fohii 
Becsou,  tlie  defendant,  was  there  and  told  me  to  ask  \i\in 
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the  price  of  a  heifer  he  had  in  his  herd,  and  he  asked  the 
old  man  what  he  would  take  for  her,  when  for  the  first 
time  he  looked  up,  looked  straight  at  him  and  said  forty 
dollars.  He  ottered  him  thirty-two,  which  was  about  the 
value  of  her ;  he  said  if  he  could  not  give  forty  dollars, 
he  could  leave  her.  He  was  then  ragged  and  in  a  half- 
naked  condition.  Some  of  his  toes  were  gone  and  he  was 
bare-footed,  and  he  was  in  a  wretched  state.  Witness 
said  he  ought  to  be  taken  to  the  poor-house,  for  he  was 
not  fit  to  take  care  of  himself.  The  old  man  was  hard 
of  hearing  and  he  did  not  think  he  heard  his  remark. 
His  nephew  John  said  he  could  not  get  him  to  leave  there, 
and  he  thought  a  child  five  years  of  age,  was  as  capable 
of  taking  care  of  itself,  as  he  was.  In  regard  to  selling 
his  heifer,  however,  he  talked  as  rationally  as  any  other 
man  would.  Another  witness  stated  that  he  had  lived 
near  him  and  had  transacted  business  with  him  for  more 
than  twenty  years  up  to  1856,  but  none  since,  except  that 
he  sold  him  an  ox  about  harvest  in  1857.  In  March  1856, 
the  old  man  got  his  feet  frozen  and  badly  frost-bitten. 
He  said  lie  thought  he  heard  some  one  getting  his  corn 
out  of  his  barn  at  night  and  he  went  out  in  the  snow  to 
stop  it,  and  that  was  the  way  it  happened.  He  said  there 
was  a  corn-shelling  machine  going  at  the  time,  and  he 
asked  the  witness  the  next  day,  if  he  did  not  hear  it  then, 
for  he  said  there  they  are  now,  getting  it  out  again  !  Lt 
was  all  a  delusion,  and  witness  ceased  to  deal  with  him 
after  that.  He  always  slept  on  the  floor,  and  he  never 
knew  him  to  sleep  on  a  bed,  and  he  had  heard  him  say 
that  he  would  never  change  his  clothes,  until  they  changed 
ott"  of  him.  John  Beeson,  his  nephew,  was  not  much 
about  him,  until  after  he  got  frozen  in  1856;  but,  after 
that,  he  was  there  moi-e  frequently.  The  mother  of  the 
plaintifis  was  next  examined,  and  stated  that  she  had 
known  the  grantor  from  hei'  chiklhood  and  that  he  was 
eighty-live  years  old  at  tlie  time  of  his  death.  In  185:i 
he  had  ;i  severe  attack  of  erysipelas,  and  after  that,  he 
failed  very  I'apidly  both   in   body   and   mind.      Sometimes 
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he  seemed  to  know  what  he  was  about,  and  sometimes  he 
did  not.  From  March  1855  to  March  1857,  he  was  en- 
tirely alone  in  his  house,  and  she  had  his  meals  cooked 
and  sent  them  to  him,  John  Beeson,  the  defendant,  was 
sometimes  there,  but  she  never  saw  hira  doing  anything 
particularly  for  him.  He  was  a  strange  and  eccentric 
man  all  his  life,  and  for  twenty  or  thirty  years,  he  had 
never  slept  upon  a  bed.  Another  witness  testified  that 
she  had  known  hira  fifteen  years,  and  in  1845  had  lived 
six  months  in  his  house,  and  after  that  for  ten  years  with 
her  husband  in  a  tenant  house  on  his  premises,  and  had 
seen  him  every  day,  and  sometimes  four  and  five  times  a 
day.  In  February  1857,  he  was  sometimes  out  of  his 
mind,  and  at  other  times  more  sensible.  He  was  very 
dirty  and  filthy  in  his  dress  .and  she  never  thought  him 
right  sound.  H*i  put  on  a  shirt  in  September  and  never 
took  it  off  until  the  following  month  of  May.  His  mem- 
ory was  very  bad  toward  the  last,  and  sometimes  he 
would  not  know  persons  he  ought  to  have  known,  and 
would  say  that  persons  had  been  there  and  staid  all  night, 
when  no  one  at  all  had  been  there.  In  September  1857, 
she  had  been  to  Wilmington,  and  when  she  returned,  he 
asked  her  the  news,  when  she  told  him  there  was  no  news, 
except  all  the  talk  was  that  he  had  made  a  deed,  to  which 
he  replied,  faith,  he  had  made  no  deed,  if  they  have  got 
a  deed,  they  made  it  themselves.  He  did  not  like  Thomas 
Beeson,  and  she  never  saw  liim  there  more  than  two  or 
three  times  in  her  life;  and  he  had  told  her  himself  that 
the  old  man  would  not  talk  to  him  when  he  went  there. 
After  1852  there  was  a  great  change  in  him,  and  fre- 
quently he  was  out  of  his  mind.  Sometimes  he  would 
talk  sensibly  for  a  few  minutes,  and  in  the  next  five  min- 
utes he  would  be  away  off  in  Ireland,  or  in  the  We-^t 
Indies,  with  a  barrel  of  I'ocnie  apples,  and  you  couldn't 
tell  hardly  what  he  was  talking  about.  In  February  1857, 
he  mistook  John  Beeson,  his  nejJiew,  for  Christopher 
Springer,  a  man  sixty  years  old,  who  had  lived  with  him 
a  great  many  years  before,  and  thought  he  was  from  the 
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poor-house.     Two  other  witnesses  who  had  known  him  a 
long  time  and  one  of  whom  had  been  in  his  employ  and 
had  lived  with  him,  proved  that  he  never   was  a   very 
sensible  man,  or  he  certainly  never  would  have  lived  as 
be  did  ;  but  there  was  a  great  change  in  him  in  the  lat- 
ter years  of  his  life  and  he  then  began  to  see  strange  things 
and  to  talk  in  a  simple  manner,  and  the  older  he  got,  the 
more  childish  he  became.     The  latter  stated  that  the  old 
man  disliked  his  nephew,  Thomas  Beeson,  and  he  never 
heard  him  speak  to  him  in  his  life,  when  he   was  there. 
The  testimony  of  another  woman  who  had  kept  house  for 
him  in  1850  and  1851,  was,  that  he  did  not  live  like  any 
body  else.     After  that,  there  was  a  great  change  in  him, 
and  she  was  in  the  habit  of  going  to  see  him  occasionally. 
He  did  not  then  talk  sensibly,  and  sometimes  would  not 
talk  any.     The  last  time  she  was  there  and  which  was 
the  fall  before  his  death,  he  did  not  know  her.     That  he 
was  always  strange  and  never  slept  on  a  bed,  but  would 
lie  on  some  old  rags  on  the  hearth  with  a  block  of  wood 
to  rest  his  head  upon  ;  and  never  would  take  his  clothes 
oft'  to  have  them  washed  ;   even  when  they  were  stiff"  with 
grease  and  dirt  and  black  as  the  pot,  he  would  say  that 
they  did  not  need  it,  and  washing  wore  them  out;  and 
he  did  not  even  wash  his  face  and  hands.     The  testimony 
of  several  other  witnesses  who  were  afterward  examined 
was  also  to  the  same  effect.     Wm.  Talley  being  called 
and  sworn  for  the  plaintiffs,  testified  that  Thomas  Beeson 
had  told  him  that  his  brother  John  would  never  have  ffot 
the  deed  for  the  place,  but  for  him ;   that  he  interceded 
and  had  to  go  and  see  the  old  man  six  or  seven  times,  be- 
fore he  could  get  it  done.     That  he  once  requested  the 
old  man  to  deed  him  a  small  house  and  about  live  acres 
on  one  part  of  the   land,  but  he   refused,  and    told    hiiu 
whoever  got  it  when  he  was  gone  might  do  it,  if  he  chose. 
That  his  t)rother  rJohn  would  not  deed  it  to  him,  but  told 
him  he  should  be  well  |)aid  for  his  services.      He  also  tes- 
titicd  that  Thomas   Beeson   had   told   him   that    lie   had    a 
very  hard  time  to  get  the  old  man  to  sign  the  deed,  and 
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that  his  brother,  John  Beesou,  had  told  him  he  should  be 
well  paid  for  it. 

The  rebutting  evidence  for  the  defendant  was  to  the 
effect  that  the  grantor  had  always  been  a  peculiar  and 
singular  man  in  some  respects,  indifferent  to  dress  and 
slovenly  in  his  habit,  but  shrewed  and  sensible  in  matters 
of  business  and  particularly  close  to  his  own  interests, 
and  continued  so  up  to  the  period  of  his  death.  That  he 
had  early  declared  his  purpose  not  to  make  a  will,  but  to 
dispose  of  bis  land  by  deed  as  a  preferable  and  more  cer- 
tain way  of  conveying  it  to  such  as  he  might  wish  to  have 
it,  and  had  repeated  the  declaration  but  a  short  time  be- 
fore the  deed  in  que^tion  was  executed  in  a  conversation 
with  one  of  the  witnesses  examined,  and  requested  him 
as  he  passed  through  Brandywiue  to  tell  Thomas  Beeson, 
he  wanted  him  to  come  up  and  see  him  and  to  bring  Mr. 
Wiggins  with  him  ;  and  added  that  several  persons  had 
been  wanting  to  buy  the  place  where  he  lived,  but  he 
would  not  sell  it,  and  then  asked  him,  if  he  thought  his 
nephew,  John  Beeson,  would  sell  it,  if  he  deeded  it  to 
him,  and  had  years  before  told  him  that  he  did  not  care 
what  became  of  the  rest  of  his  land,  but  he  did  not  want 
his  home  place  to  go  out  oi"  the  name.  Numerous  other 
witnesses,  who  were  well  acquainted  with  the  grantor, 
and  some  of  whom  had  had  business  transactions  with 
him  up  to  tlie  time  of  his  last  illness,  were  called  and  ex- 
amined on  the  part  of  the  defendant,  all  of  whom,  by  the 
facts  and  circumstances  which  they  detailed,  afforded 
more  or  less  proof  of  his  capacity  to  make  a  valid  deed 
at  the  time  when  the  instrument  in  question  was  executed 
by  him. 

T/n,rnas  F.  Bai/ard,  for  the  plaintitfs  :  The  evidence  in 
the  case  in  the  first  ])lace,  showed  clearly  that  improper 
solicitation  and  undue  iniuence  operating  upon  a  mind 
enfeebled  by  age  and  bodily  intirmities,  and  too  weak  to 
resist  Hueh  importunity,  iiad  been  the  means  of  procuring 
the  deed  in  question  ;  and  it  also  showed  in  the  second 
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place,  independent  of  the  exercise  of  any  such  influence, 
a  degree  of  mental  imbecility  and  weakness  on  the  part 
of  the  grantor  at  the  time  when  it  was  executed,  which 
in  contemplation  of  law,  would  render  him  incapable  of 
making  and  executing  a  valid  deed,  or  instrument  of  any 
other  legal  character  or  description. 

But  there  was  another  objection,  besides  these,  to  the 
validity  of  the  instrument;  for  the  proof  also  exhibited 
the  fact  to  the  court  and  jury,  that  this  deed  never  was 
delivered — that  is  to  say,  that  it  never  was  delivered  in 
point  of  fact,  by  the  grantor  himself,  or  by  his  design,  or 
direction,  in  his  life-time,  to  the  grantee,  John  Beeson, 
the  defendant.  The  proof  on  this  point  had  not  been  as 
full  and  specific,  perhaps,  as  either  party  had  desired,  but 
enough  had  been  elicited  to  show  that  the  grantor  neither 
intended  it  to  be  delivered  to  the  grantee,  nor  to  take  ef- 
fect by  way  of  vesting  the  estate  in  him,  during  his  own 
life,  for  his  declaration  at  the  time  of  executing  and 
handing  it  to  Thomas  Beeson,  was  that  he  was  still  to 
have  his  living,  and  of  course,  his  home  on  the  farm ; 
and  yet  the  deed  was  absolute  on  its  face,  and  contained 
no  reservations  whatever,  even  with  respect  to  that  mat- 
ter. His  intention  and  understanding  with  that  person, 
therefore,  must  have  been,  if  he  was  as  shrewd  and  sensi- 
ble as  he  had  been  represented  to  be,  by  the  array  of 
witnesses  called  upon  the  other  side,  or,  if  indeed,  he  was 
capable  of  comprehending  what  he  was  doing,  and  of 
appreciating  the  efiect  of  it,  that  it  should  not  be  deliv- 
ered to  the  defendant  during  his  own  life-time ;  and  if 
such  was  the  case,  then  there  was  no  delivery  of  the  deed 
in  law,  and  without  delivery,  it  hud  no  validity,  effect,  or 
legal  operation  to  convey  the  premises  to  the  defendant 
and  vest  the  title  in  him.  The  grantor  and  grantee  in  a 
deed  must  both  be  alive  and  in  being  at  the  time  of  the 
delivery  of  it  in  order  to  give  validity  and  effect  to  it, 
the  first  to  deliver  and  the  latter  to  receive  and  accept  it; 
or  otherwise  it  will  not  be  a  complete  and  valid  delivery 
of  it.  It  had  been  ruled  and  decided  that  the  delivery 
33 
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which  was  esBential  to  its  existence  and  operation,  ex  vi 
termini  imported  that  there  must  be  a  recipient  of  it. 
That  it  would  be  absurd  to  hold  that  a  thing  was  deliv- 
ered when  there  was  no  person  to  receive  ;  and  as  the 
grantee  in  that  case,  died  without  any  delivery  of  the  deed 
to  him,  it  was  held  that  it  was  never  executed  by  delivery, 
and  he  took  no  estate  under,  or  by  virtue  of  it.  Jackson 
V.  Phipps,  12  Johns,  421.  And  if  "such  was  the  law,  there 
was  nothing  in  principle  to  distinguish  it  from  the  case, 
where  the  grantor,  as  in  this  instance,  died  before  the  de- 
livery of  the  instrument. 

D.  M.  Bates,  for  the  defendant:  The  validity  of  the 
deed  had  been  assailed  on  two  grounds.  First,  on  the 
ground  of  the  mental  incapacity  of  the  grantor  to  make 
it,  and  secondly,  on  the  ground  that  it  never  was  deliv- 
ered. 

On  the  first  point  he  wished  to  say  that  there  was  in 
'law,  as  well  as  in  fact,  a  clear  distinction  between  a  weak 
and  imbecile,  and  an  insane,  or  unsound  mind.  A  feeble 
and  imbecile  mind  had  the  power  of  assent  to  matters 
within  its  comprehension,  whilst  an  insane,  or  unsound 
mind  had  neither  the  faculty  to  comprehend,  nor  to  con- 
sent in  contemplation  of  law.  For  the  terms  non  compos 
mentis,  or  unsound  mind  import  a  total  loss  or  deprivation 
of  reason,  and  not  merely  a  weakness,  or  imbecility  of 
intellect,  Stewart's  Exr.  v.  Lispenard,  26  Wend.  255,  300. 
On  the  point  as  to  how  much,  or  what  degree  of  mental 
vigor,  or  capacity  is  required  to  execute  a  valid  will,  or 
deed,  and  what  degree  of  personal  influence,  or  solicita- 
tion exerted  upon  a  feeble  and  imbecile  mind,  will  vitiate 
such  an  instrument,  he  cited  Jackson  v.  King,  4  Cow.  207. 
White  V.  Driver,  1  Eccles.  Rep.  45.  Chambers  r.  Queen's 
Proctor,  7  Eccles.  Rep.  161. 

As  to  the  second  point,  the  question  here  was  not 
whether  there  could  be  a  delivery  when  the  deed  had 
never  passed  from  the  hands,  or  possession  of  the  grantor; 
for  when  the  deed  had  passed  from  the  possession  of  the 
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grantor,  the  law  would  presume  a  delivery.  And  if  the 
deed  passes  from  the  possession  of  the  grantor  to  another 
for  the  use  and  benefit  of  the  grantee  without  any  ex- 
pressed condition,  or  qualification  as  to  the  time  when  it 
was  to  take  eftect,  it  operated  as  a  present  delivery ;  and 
it  would  be  a  good  delivery  in  such  a  case,  even  though 
the  deed  did  not  reach  the  hands  of  the  grantee,  until 
after  the  death  of  the  grantor.  4  Greenl.  Cruise,  in  note, 
42.  A  grantor  executed  a  deed  four  years  before  his  death 
in  the  absence  of  the  grantee,  and  delivered  it  to  a  third 
person  with  instructions  that  if  the  grantee  survived  him, 
he  should  deliver  it  to  him.  The  grantee  survived,  and 
the  party  entrusted  with  the  deed  delivered  it  to  him, 
and  it  was  held  to  be  a  good  delivery  of  it.  Hatch  v. 
Hatch,  9  3Iass.  307.  So  in  the  case  where  the  deed  was 
delivered  to  a  third  person  with  directions  to  deliver  it  to 
the  grantee,  in  case  the  grantor  should  die  without  mak- 
ing a  will  :  the  latter  made  no  will  and  after  his  death, 
the  deed  was  delivered  to  the  grantee,  and  it  was  decided 
to  be  a  valid  delivery  of  it.  Buggies  v.  Lawson,  13  Johns, 
284.  Belden  v.  Carter,  4  Day  QQ.  Souberbye  v.  Arden,  1  Johns, 
Ch.  Ca.  252.  And  more  particularly  was  this  the  case, 
when  the  deed  was  of  a  voluntary  nature,  or  was  made 
between  near  relations  without  consideration,  and  there 
was  no  ground  to  impeach  it  on  the  score  of  fraud  against 
creditors. 

Gordon,  on  the  same  side,  confined  his  remarks  to  a 
recapitulation  and  review  of  the  facts  proved  in  the  case, 
contending  that  the  capacity  of  the  grantor  to  make  the 
deed,  had  been  clearly  established  by  the  evidence. 

James  A.  Bayard,  for  the  plaintiffs :  Upon  the  question 
of  undue  influence  which  had  been  so  much  discussed  on 
the  other  aide,  he  should  say  but  little.  The  grounds 
which  he  should  assume  were  these,  that  the  grantor  was 
incapable,  from  imbecility  and  unsoundness  of  mind,  of 
making  a  valid  conveyance  of  his  land  ;  for  on  this  point 
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be  should  contend  that  the  rule  and  principle  of  law  was 
the  same  in  regard  to  deeds,  as  to  wills.  But  supposing 
the  mental  incapacity  of  the  grantor  to  have  been  such, 
as  would  not  per  se  invalidate  the  instrument  in  question, 
be  should  further  insist  that  a  less  degree  of  weakness 
and  imbecility  of  mind  was  sufficient  for  this  purpose, 
when  fraud  and  imposition  had  been  practiced  upon  him 
in  order  to  procure  it  from  him.  The  meaning  of  sane 
mind  and  memory  was  that  the  party  should  have  suf- 
ficient reason  and  understanding  to  compiehend  what  he 
was  doing,  so  as  to  make  a  disposition  of  his  estate,  or 
the  premises  involved,  with  reason,  memory  and  discre- 
tion. Winchester's  Case  6  Jiep.  23.  Blackford  and  Wife  v. 
Christian,  1  Knapp's  Rep.  77.  1  Smith's  L.  C.  428.  Add.  on 
Contr.  90.  A  man  could  not  be  sane  and  insane  at  one 
and  the  same  time.  There  was  no  such  thing  in  con- 
templation of  law  as  partial  insanity.  To  be  sane,  the 
mind  must  be  perfectly  sound  ;  otherwise,  it  was  unsound 
in  law.  Dew  c.  Clark,  5  Russ.  Ch.  Rep.  166.  He  main- 
tained and  desired  the  court  to  charge  the  jury  that  if 
the  evidence  which  had  been  adduced  in  the  case,  of  the 
grantor's  incapacity  during  the  years  of  1856  and  1857, 
was  such  in  the  judgment  of  the  jury,  as  would  have  in- 
duced them  at  that  time,  had  they  then  been  sitting  as  a 
jury  of  inquiry  under  a  writ  of  de  lunatico  inquirendo,  to 
conclude  and  return  to  the  Chancellor,  that  he  was  in- 
capable of  taking  charge  of  and  conducting  his  own 
business,  then  they  should  find  in  this  case,  that  he  was 
mentally  incapable  of  making  a  valid  deed  for  the  prem- 
ises to  the  defendant  at  the  date  of  the  ihstrument  in 
question. 

The  delivery  of  a  deed  was  indispensably  necessary  to 
the  completion  and  consummation  of  the  conveyance,  and 
the  duty  of  establishing  the  fact  of  its  delivery,  devolves 
on  the  party  who  sets  it  up.  It  had  not  been  pretended, 
nor  was  there  any  pretext  for  saying  in  this  case,  that  it 
was  delivered  as  an  escrow  ;  and  the  principle  of  law  for 
which    he   contended   was,  that   if  the   grantee   was   not 
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present,  then  unless  the  deed  was  delivered  to  another 
person  as  his  agent  to  receive  it  and  to  perfect  and  com- 
plete the  factum  of  delivery,  so  far  as  the  grantor  himself 
was  concerned,  it  was  no  delivery  to  the  grantee ;  that 
unless  it  was  delivered  to  such  person  and  declared  at  the 
time  by  the  grantor  to  be  for  the  use  and  benefit  of  the 
grantee,  it  would  not  operate  in  law  as  a  delivery  to  the 
latter;  and  therefore,  if  the  jury  should  be  satisfied  from 
the  evidence  that  the  grantor  in  this  case,  delivered  the 
deed  to  Thomas  Beeson  with  instructions  to  him  to  take 
care  of  it  and  to  keep  it  for  the  person  for  whom  it  was 
intended,  and  he  had  it  recorded  and  left  it  in  the  ofiice 
at  New  Castle,  to  be  called  for  and  taken  away  by  the 
defendant,  without  the  knowledge  and  direction  of  the 
grantor  to  do  so,  then  it  was  not  a  delivery  of  it  to  the 
grantee,  the  defendant,  and  requested  the  court  to  instruct 
the  jury  that  if  such  were  the  facts,  such  was  the  law  in 
the  case. 

The  Court,  Gilpin  Ch.  J.,  charged  the  jury:  This  is  an 
action  of  ejectment  brought  by  certain  of  the  heirs  at  law 
of  John  Beeson,  deceased,  to  recover  their  share,  one 
moiety,  of  certain  land  of  which  the  deceased  was  pos- 
sessed at  the  time  of  his  death,  situated  in  Brandywine 
Hundred  in  this  County. 

It  is  admitted  by  the  defendant,  that  the  land  in  ques- 
tion was  devised  to  the  deceased  by  his  father,  as  long 
ago  as  the  year  1788,  and  that  he  held  and  possessed  the 
land  up  to  the  time  of  his  death. 

It  is  also  admitted  that  the  plaintiffs  are  heirs  at  law  of 
the  deceased.  These  facts,  therefore,  are  not  in  dispute, 
but  admitted,  and  make  out  a.  prima  facie  case  in  the  ab- 
sence of  opposing  or  countervailing  proof,  entitling  the 
plaintiffs  to  recover  in  this  action. 

To  this  case  however,  the  defendant  answers  that  he  is 
the  bona  fide  owner  of  the  land,  and  that  he  holds  the 
same  by  force  and  virtue  of  a  valid  deed  of  conveyance 
from  the  deceased,  bearing  date  the  27th   of  June,  1857. 
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This  deed  has  been  offered  in  evidence — it  is  in  the  com- 
mon form  of  such  instruments,  and  purports,  for  the 
nominal  consideration  of  ten  dollars  to  convey  the  land  to 
the  defendant  in  fee  simple.  The  grant,  under  these  cir- 
cumstances, may  be  considered  as  a  gift,  and  not  a  pur- 
chase. To  this  deed  the  plaintiffs  have  taken  exception. 
They  object  to  its  validity  on  several  grounds;  either  of 
which,  if  found  to  be  true,  is  vital  and  fatal  to  the  claim 
and  title  of  the  defendant.  His  possession  and  claim  of 
title,  rest  upon  this  deed,  and  they  must  stand  or  fall 
upon  the  question  of  its  validity,  as  a  sufficient  legal  con- 
veyance, of  the  land  in  dispute. 

They  object,  in  the  first  place,  that  the  deceased,  John 
Beeson,  the  grantor  named  in  the  conveyance,  was  not 
competent,  by  reason  of  unsoundness  of  mind,  to  execute 
and  deliver  a  valid  deed. 

This  is  altogether  a  question  of  fact,  to  be  determined 
by  the  jury,  from  the  evidence  in  the  cause.  It  is  there- 
fore, peculiarly  and  appropriately  your  duty,  in  respect 
to  which,  it  would  be  improper  for  the  court  to  intimate 
any  opinion. 

And,  we  may  here  properly  remark,  that  the  state  or 
condition  of  mind  of  a  person,  where  his  mental  sound- 
ness is  brought  into  question,  is  to  be  proved  as  any  other 
fact  in  the  cause.  It  is  true,  you  can  not,  in  the  nature 
of  things,  look  in  upon  the  human  mind,  and  see  its  op- 
erations and  true  condition,  or  behold  its  thoughts  or 
intentions  in  the  processes  of  their  birth  and  development. 
It  is  invisible  to  the  bodily  eye  in  natural  light.  You  are 
compelled,  therefore,  to  look  to  the  external  acts,  or  other 
outward  visible  manifestations  ot  the  party,  as  indicating 
his  inward  mental  condition,  or  status.  His  age,  his 
health,  his  mode  of  life,  his  manners  and  conversation, 
his  acts  and  general  conduct,  both  before  and  after  the 
execution  of  the  deed,  are  legitimate  and  proper  matters 
to  be  considered  by  you,  affording  as  they  do,  the  only 
lights  by  wViich  you  can  be  safely  guided  to  a  wise  and 
just  solution  of  this  question.  You  will  therefore,  most 
earnestly  and  deliberately  consider  all  these  matters. 
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Although  the  fact  of  soundness  or  unsoundness  of  mind, 
may  be,  and  often  is,  a  question  difficult  to  determine  ; 
yet,  when  the  fact  of  unsoundness  is  once  settled,  the 
rule  of  law,  in  respect  to  the  fact  of  the  execution  and 
delivery  of  a  deed,  during  the  existence  of  this  unsound 
condition  of  mind,  is  both  plain  and  peremptory.  The 
deed,  under  such  circumstances,  is  utterly  inoperative 
and  void.  But  the  unsoundness  of  mind,  to  work  this 
result,  must  be  such  as  to  render  him  incapable,  under 
the  circumstances,  of  understanding  and  comprehending 
the  nature  and  character  of  the  act  he  was  doing,  and 
the  legal  consequences  likely  to  flow  from  it. 

So  too,  as  to  a  weak  and  impaired  mind,  or  mental  im- 
becility, not  amounting  to  absolute  lunacy  or  utter  un- 
soundness ;  if  undue  influence,  imposition,  or  fraudulent 
concealment  was  practiced  or  exerted  on  or  over  such  a 
mind,  a  deed  made  and  obtained  under  such  circum- 
stances, would  be  void,  and  void  on  the  ground   of  fraud. 

But  the  fraudulent  imposition  or  influence  to  be  suf- 
ficient to  invalidate  a  deed,  must  be  of  such  a  character, 
as  to  impose  upon  and  mij^lead,  or  such  as  to  overbear  the 
feeble  will  of  the  party  to  such  a  degree  as  to  deprive  him 
of  his  free  and  voluntary, agency  in  respect  to  the  tran- 
saction. His  mind  must  be  so  enfeebled,  or  weakened, 
as  to  render  him  incapable,  under  the  circumstances,  of 
resisting  the  influence,  and  of  asserting  his  own  inde- 
pendent will. 

The  act  of  executing  the  deed,  and  the  intention  or 
will  to  do  so,  must  concur — they  must  go  together.  It 
mi;8t  be  his  intention  and  will  to  do  it,  or  it  is  not  his  act 
and  deed.  The  intention  to  do  so,  must  be  present  in 
the  act,  and  the  act  must  be  the  result  of  his  free  volun- 
tary determination.  Fraud  will  vitiate  any  act,  but  it 
must  be  shown  to  exist, — it  cannot  be  presumed  with- 
out proof. 

They  object  in  the  second  place  that  the  deed  was  not 
delivered.  They  contend  that  there  was  not  only  no  ac- 
actual  delivery  by  the  grantor,  old  John  Beeson,  nor  by 
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any  one  autliorized  by  h^m  to  deliver  it;  but  further, 
that  there  was  in  fact,  no  intention  on  the  part  of  the 
grantor  to  part  with  his  control  over  the  deed,  or  to 
di\  est  himself  of  his  estate  in  the  land  during  his  life- 
time, or  that  it  should  be  delivered  to  his  nephew,  John 
Beeson,  Jr.,  during  his,  the  grantor's  life. 

Now,  as  to  the  law  in  relation  to  the  delivery  of  a  deed. 
It  is  absolutely  essential  to  the  validity  of  a  deed,  that  it 
be  delivered  by  the  party  making  it,  himself,  or  by  some 
person  authorized  by  him  to  do  so.  It  can  only  take 
effect  from  delivery ; — without  delivery  it  is  a  void  deed, 
ab  initio,  that  is,  from  the  beginning. 

A  delivery,  may  be  made  either  absolutely,  that  is  to 
say,  to  the  party  named  as  grantee  in  the  deed,  or  it  may  be 
conditional,  that  is,  it  may  be  delivered  to  a  third  person 
to  hold  till  some  condition  be  performed,  or  till  the  hap- 
pening of  some  future  event,  and  in  such  case,  it  is  not 
considered  as  delivered,  as  a  deed,  but  merely  as  an  escrow 
or  scrowl ;  which,  cannot  take  effect  as  a  deed,  or  in  fact 
become  the  deed  of  the  party,  until  the  performance  of 
the  condition,  or  the  happening  of  the  future  event  con- 
templated by  the  grantor  at  the  time  he  signed  and  sealed 
it.  To  make  the  delivery  of  a  deed  conditional,  or  its 
validity  dependent  upon  the  happening  of  some  future 
event,  it  is  not  necessary  that  any  express  words  to  thut 
effect  should  be  used  at  the  time,  but  the  conclusion  may 
be  drawn  from  all  the  facts  and  circumstances  attendant 
upon  the  transaction. 

So  too,  in  respect  to  the  delivery  of  a  deed  absolutely  no 
express  words,  or  particular  form,  or  ceremony  is  neces- 
sary;  it  will  be  sufficient,  if  the  party  making  the  deed, 
satisfactorily  signifies  his  intention /m  any  manner,  whether 
by  word  or  act,  to  deliver  it,  or  put  it  into  the  possession 
of  the  grantee; — as,  for  example,  by  throwing  it  on  the 
table  with  the  intention  that  it  may  be  taken  up  by  the 
grantee,  or  by  any  other  like  act,  signifying  his  intention 
to  part  with  the  deed,  and  to  place  or  pass  it  into  the 
possession  of  the  other  party. 
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And  an  actual  delivery  of  a  deed  to  a  third  person  abso- 
lute in  its  character,  for  the  use  and  benefit  of  the  grantee, 
and  so  declared  to  be,  if  intended  by  the  grantor  to  take 
efi^ect  as  a  conveyance  of  the  land  presently,  that  is,  im- 
mediately, so  as  to  divest  his  title,  would  be  a  sufiicient 
delivery  in  as  much  as,  the  grantee  is  presumed  to  assent 
to  that  which  is  for  his  own  benefit.  But  if  the  grantor 
did  not  mean  or  intend  that  the  deed  should  take  effect 
immediately,  so  as  to  divest  his  estate,  but  delivered  it  to 
such  third  person  merely  for  safe  custody  as  the  depositary 
of  it,  and  subject  to  his  future  control  and  disposition, 
this  would  not  be  such  a  delivery  as  is  required  by  the 
law  in  order  to  make  it  a  complete  and  valid  deed. 

It  is  proper  I  should  here  remark,  that  we  do  not  con- 
sider this  the  case  of  an  escrow  ;  and  I  have  only  ad- 
verted to  the  doctrine  of  the  law  on  the  subject,  because 
the  counsel  on  both  sides,  have  in  the  course  of  the 
argument,  deemed  it  expedient  to  discuss  the  question. 

The  law  presumes  a  man  to  be  sane,  or  of  sound  mind, 
until  the  contrary  is  shown.  He  is  bound  by  all  his  in- 
tentional acts.  If  insane,  he  can  have  no  valid  intention. 
He  is  presumed  to  be  competent  to  make  a  deed,  until  it 
is  shown  that  he  is  incompetent,  and  the  burden  of  show- 
ing this  devolves  on  the  party  objecting  to  the  validity  of 
the  deed. 

You  will  therefore  consider  and  determine  from  all  the 
evidence  before  you. 

First,  Whether  the  deceased,  John  Beeson,  the  elder, 
signed  and  sealed  the  deed  of  the  27th  of  June,  1857,  the 
due  and  valid  execution  and  delivery  of  which,  is  the 
subject  of  controversy  in  this  action — and  whether  he 
did  so  freely  and  voluntarily,  without  any  undue,  im- 
proper or  fraudulent  constraint?  If  he  did  not  sign  and 
seal  it,  freely  and  voluntarily,  witliout  any  undue  or  fraud- 
ulent constraint,  then  the  deed  is  not  his  deed,  but  is 
nugatory  and  void,  and  your  verdict  should  be  for  the 
plaintiffs.  But  if  you  shall  be  satisfied,  that  he  did  sign 
and  seal  it,  of  his  own  mind,  without  such  unlawful  con- 
34 
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etraiut,  then  you  will  consider  further,  and  determine  ac- 
cording to  the  evidence. 

Second,  Whether,  at  the  time  of  so  signing  and  seal- 
ing, he  was  capable  of  making  a  valid  deed — and  this 
inquiry  necessarily  involves  the  question  of  his  mental 
condition,  or  status  at  the  time,  the  soundness  op  unsound- 
ness of  his  mind.  And  this  question,  allow  me  to  sa}', 
is  of  such  importance,  as  to  demand  at  your  hands,  a  care- 
ful, earnest  and  sifting  examination  and  consideration  of 
all  the  evidence  which  has  been  adduced  on  this  point. 

If,  from  age,  or  disease,  or  the  visitation  of  providence, 
or  from  any  other  cause,  no  matter  what,  his  mind  was  so 
unsound  as  to  render  him  incapable  of  comprehending 
and  understanding  the  nature  and  character  of  the  act 
he  was  doing,  and  the  consequences,  in  respect  to  him- 
self and  the  estate,  which  would  flow  from  it,  if  he  had 
not  mind  enough  to  know,  if  he  had  not  sufficient  men- 
tal consciousness  to  comprehend  that  the  efiect  of  that 
act,  if  consummated,  would  be  to  divest  his  estate  and  in- 
terest in  the  land,  then  we  say  to  you,  that  he  was  of  un- 
sound  mind,  according  to  the  legal  signification  of  these 
terms,  and  the  deed  would  be  void  on  this  ground.  But 
if  you  shall  be  of  the  opinion  that  his  mind  was  not  so 
utterly  unsound  as  to  invalidate  a  deed  executed  by  him 
of  his  own  free  will,  yet  if  you  shall  be  satisfied  from  the 
evidence,  that  there  existed  great  weakness  or  imbecility 
of  mind,  from  age,  disease  or  other  cause,  and  that  such 
undue  influences  were  exerted  upon  hira  as  to  overcome 
his  free  volition  and  will,  amounting  to  such  a  degree  of 
constraint,  as  the  deceae^ed,  in  his  then  weak  state,  was 
unable  to  resist, — thus  inducing  or  constraining  him  to 
do  that,  which,  if  left  to  his  own  unfettered  and  free 
mind,  he  would  not  have  done — or  if,  in  other  words,  it 
deprived  him  of  his  free  agency,  and  prevented  liim  from 
doing  what  he  pleased  with  his  property,  then  we  say, 
if  such  be  the  case,  the  deed  is  void  on  the  ground  of 
fraud,  and  your  verdict  ought  to  be  for  the  plaintifis.  But 
if   after  having  maturely  and  fully  considered   the  evi- 
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dence  in  this  cause,  touching  the  questions  of  unsound- 
ness of  mind,  and  of  undue  or  fraudulent  influence,  you 
shall  be  of  opinion  that  it  has  not  been  shown  that  either 
of  these  facts  exist,  to  the  degree  or  extent  which  I  have 
heretofore  indicated,  then,  you  will  consider  and  deter- 
mine from  the  evidence — 

Third,  Whether  the  deceased,  JohnBeeson,  the  elder, 
delivered  the  deed  of  the  27tb  of  June,  1857,  to  his  nephew, 
John  Beeson,  Jr., the  defendant,  absolutely,  or  whether  he 
delivered  it  absolutely  and  unconditionally,  to  Thomas 
Beeson  for  the  use  and  benefit  of  the  said  John  l^eeson, 
Jr.,  declaring  at  the  time  that  he  so  delivered  it,  and  in- 
tending that  it  should  take  efi'ect  and  operate  as  a  then 
presentconveyance  of  the  land;  and  this  intention  may 
be  inferred  if  the  facts  in  the  case  warrant  such  an  infer- 
ence. K  you  shall  find  such  to  be  the  real  facts  in  the 
cause,  as  disclosed  by  the  evidence,  then  your  verdict 
should  be  for  the  defendant. 

The  mere  recording  of  the  deed,  even  by  the  authority 
of  the  grantor,  is  not  in  itself  evidence  of  delivery.  A 
delivery  once  complete  and  absolute,  cannot  be  effected  by 
anything  the  grantor  may  afterward  say  or  do  ;  nor  will 
the  mere  fact  of  the  deed's  remaining  in  the  hands  of 
Thomas  Beeson  under  instructions  from  the  grantor  to 
retain  possession  of  the  same  until  the  grantor's  decease, 
and  then  to  hand  it  over  to  the  grantee,  vitiate  the  tran- 
saction, or  defeat  its  operating  as  a  present  conveyance. 

But  a  deed  to  have  any  operative  effect  whatever  as 
such,  must  be  delivered  in  the  grantor's  life-time — the 
delivery — that,  which  the  law  considers  a  delivery,  can- 
not be  made  after  the  grantor's  death. 

If  on  the  contrary,  however,  you  are  satisfied  that  the 
deed  was  not  delivered  absolutely  by  old  John  Beeson, 
nor  inteiidcMl  by  him  to  take  effect  as  a  tlien  present  con- 
veyance, but  was  handed  by  him  to  the  said  Thomas 
Beeson  merely  forsafe  custody  or  keeping,  without  intend- 
ing to  part  with  his  luture  control  over  it,  then,  in  such 
case,  we  say  to  you  that  this  would  not  amount  to  a  valid 
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delivery,  either  in  law  or  fact,  although  he  may  have  in- 
tended, in  case  he  should  make  no  other  disposition  of  it, 
that  the  deed  should  be  delivered  to  the  defendant,  John 
Beeson,  Jr.,  after  his,  the  grantor's  own  death.  And  no 
delivery  by  Thomas  Beeson  in  the  grantor's  life-time, 
without  his  authority  or  consent,  would  be  valid.  If  such, 
in  your  judgment,  be  the  fact  in  the  case,  your  verdict 
should  be  for  the  plaintift's. 

Verdict  for  the  defendant. 


Abraham  Alderdice  and  William  H.  Alderdioe,  trad- 
ing in  the  name  and  style  of  Alderdice  &  Son,  v.  James 
Truss  and  Samuel  Truss,  trading  in  the  name  and 
style  of  J.  &  S.  Truss. 

The  17th  section  of  the  English  Statute  of  Frauds,  29th,  Charles  2d  is  not 

in  force  in  this  State. 
Definition  and  explanation  of  what  constitutes  a  contract  in  law  for  the 

sale  of  goods,  and  when  such  a  contract  is  concluded  and  complete  and 

binding  upon  the  parties. 

Special  count  in  assumpsit  by  the  plaintiffs  against  the 
defendants  on  a  contract  for  the  sale  to  the  former  by 
the  latter  of  eight  thousand  bushels  of  Indian  corn  at 
eighty-three  cents  per  bushel,  which  they  refused  to  de- 
liver.    Plea.     Non  assumpsit. 

The  proof  was  that  on  the  7th  of  March,  1859,  Mr. 
Alderdice,  the  son  and  one  of  the  plaintiffs,  stepped  into 
the  otiice  of  the  defendants  and  took  a  seat  by  the  side 
of  Mr.  J.  Truss.  The  first  remark  observed  by  the  wit- 
ness was  from  Mr.  Truss  to  Mr.  Alderdice,  that  he  under- 
stood he  was  giving  eighty-three  cents  to  outsiders  for 
corn,  when  he  had  but  eighty  cents  advertized  as  his 
price  on  his  board,  and  he  understood  Mr.  Alderdice  to 
assent  to  what  he  stated  as  true.  Mr.  Truss  then  said 
that  was  a  good  price,  and  that  he  would  like  to  sell  some 
at  that  price.     Mr.  Alderdice  inquired  how  much  he  had  ; 
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he  replied  about  eight  thousand  bushels.  Mr.  Alderdice 
then  said  he  would  take  it.  After  a  while  he  remarked, 
he  supposed  it  was  good,  and  Mr.  Truss  replied  that  it 
was.  In  a  short  time  Mr.  Alderdice  said  to  him,  "  let  us 
go  and  see  it."  Mr.  Truss  said  it  was  not  worth  while  to 
go  and  see  it.  They  soon  after,  however,  left  the  office 
together  and  in  a  short  time  returned  into  the  office,  Mr. 
Alderdice  smiling  as  he  came  in  and  exclaimed,  "  a  clean 
back  down  by  gracious  !  "  Some  conversation  then  en- 
sued between  them,  and  as  the  witness  understood  the 
point  in  controversy  between  them,  the  one  was  insisting 
that  he  had  bought  and  the  other  that  he  had  not  sold 
the  corn  to  him.  Samuel  Truss  came  into  the  office  after 
they  returned  from  the  granary  and  said  if  James  had 
sold  the  corn  fairly,  he  was  for  delivering  the  whole  of  it. 
James  said  he  had  no  idea  of  selling  more  than  to  make 
room  in  the  granary  for  some  they  were  then  expecting 
to  receive,  and  added  'f  Mr.  Alderdice  insisted  on  his  de- 
livering the  corn,  he  ne-^er  wanted  to  have  anything  more 
to  do  with  him.  Alderdice's  reply  was  "  don't  say  so 
Jim,  for  when  I  came  into  the  store  I  had  no  idea  of  buy- 
ing a  bushel  of  you."  James  Truss  said  to  him,  if  he 
delivered  the  corn,  he  should  expect  him  to  send  his 
vessel  round  the  next  day  and  take  the  corn  and  pay  for 
it.  Alderdice  said  to  him  he  would  send  a  vessel  round 
the  next  day  and  take  the  corn  ;  but  J.  Truss  told  him 
he  need  not  do  it,  for  if  he  did,  he  would  not  get  it.  No 
quantity  of  corn  was  mentioned  or  spoken  of,  except  as 
before  stated,  no  money  was  ottered  and  no  time  was 
mentioned  when  it  was  to  be  delivered,  except  as  had 
just  been  stated.  The  same  statement  was  substantially 
made  by  another  witness.  The  plaintiffs  also  proved  a 
demand  and  refusal  of  the  corn,  eight  thousand  bushels, 
on  the  12th  of  March,  the  tender  of  §6t;40,  for  it  in  funds 
not  objected  to  by  defendants,  and  that  they  had  a  vessel 
at  New  Castle  on  that  day  ready  to  receive  it. 
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Cooper,  for  the  plaintiffs:  The  first  question. to  be  con- 
sidered and  determined  in  the  case,  was,  did  the  evidence 
prove  a  contract  between  the  parties.  Secondly,  if  so, 
was  there  a  breach  of  it;  and  if  a  breach,  what  was  the 
the  measure  and  amount  of  damages  to  which  the  plain- 
tiffs were  entitled.  To  constitute  a  contract,  there  must 
be  an  assent  to  a  certain  and  definite  proposition.  Story  on 
Conir.  sec.  378.  In  this  case  the  requisite  proposition  was 
supplied  by  the  defendants  when  James  Truss  said,  as  he 
did  say  in  substance  and  effect,  to  Mr.  Alderdice,  that  he 
had  about  eight  thousand  bushels  ot  corn  which  he  would 
like  to  sell  to  him  at  eighty-three  cents  per  bushel  that 
morning,  and  the  assent  to  that  proposition  was  given  on 
the  other  side,  and  the  contract  was  complete  the  moment 
the  latter  replied  by  promptly  and  conclusively  adding 
"  I  will  take  it,"  which  of  course  imported  that  he  would 
take  it  and  give  that  price  for  it.  Nor  was  this  affected 
in  any  manner  by  his  afterward  inquiring  if  the  corn  was 
good,  for  that  was  implied  and  understood  in  the  mere 
proposition  itself,  to  sell  at  the  price  mentioned.  Hum- 
phreys V.  Carcafho,  16  Easl  45.  And  when  no  time  is  men- 
tioned, or  agreed  upon  within  which  a  contract  is  to  be 
performed,  it  is  not  defective  for  that  reason,  for  in  such 
case  the  law  implies  that  it  is  to  be  performed  within  a 
reasonable  time,  and  this  will  depend  on  circumstances, 
such  as  the  customs  and  usages  of  the  trade.  Blidensburgh 
et  id.  r.  Welch,  1  JJaldw.  Hep.  331.  If  there  was  a  con- 
tract, such  as  had  been  proved  between  the  parties,  then 
the  refusal  of  the  defendants  to  deliver  the  corn  in  five 
days  thereafter,  on  the  demand  and  tender  of  the  money 
for  it  by  the  plaintiffs,  and  being  then  prepared  with  a 
vessel  at  the  place  to  receive  it,  was  a  breach  of  that 
contract,  for  which  the  latter  were  justly  entitled  to  re- 
cover damages,  the  measure  of  which  would  be  the  dif- 
ference between  what  they  were  to  give  by  the  terms  of 
the  contract  for  it,  and  what  they  would  probably  have 
been  able  to  obtain  for  it  in  a  short  time  afterward  ;  and 
as  they  had  proved  that  the  price  of  corn   had  advanced 
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by  that  time  to  eighty-four  cents  per  bushel,  and  to  eighty- 
seven  cents  by  the  24th  of  April,  the  jury  would  have  no 
difficulty  in  determining  the  amount  of  the  damages. 
He  had  understood,  however,  that  their  right  to  recover 
would  be  resisted  on  the  ground  that  nothing  had  been 
given,  or  received  by  way  of  earnest  to  bind  the  parties 
to  it,  and  that  there  was  no  note,  or  memorandum  of  it 
in  writing,  and  was  therefore  prohibited  by  the  statute  of 
frauds,  or  was,  at  least,  in  contravention  of  the  policy  of 
the  statute.  But  there  was  no  provision  in  the  statute  of 
frauds  of  this  State,  and  no  policy  indicated,  or  sanctioned 
by  it,  which  required  anything  of  the  kind  in  such  a  con- 
tract as  the  present.  Revised  Code  183,  184.  4  Mod.  222. 

2  Pr.   Wms.  75.    Sedw.  on  Stat,  and  Omst.  Law,  9,  11,  429. 

3  Binn.  295.  1  Pick.  43.  5  Pick.  168.  12  Mass.  537.  4  Bun: 
20. 

Rodney,  for  the  defendants :  The  provisions  of  the 
seventeenth  section  of  29th  Charles  2,  commonly  called 
the  statute  of  frauds,  exists  in  every  State  of  the  Union, 
except  Louisiana.  2  Kent's  Com.  494.  The  argument  on 
the  other  side  was  that  as  the  Legislature  of  this  State 
had  re-enacted  the  fourth  section  of  the  English  statute, 
omitting  the  seventeenth  section,  it  was  to  be  inferred 
that  the  latter  was  omitted  by  design  and  was  not  to  be 
considered  as  in  force  here.  But  this  he  did  not  admit, 
first,  on  the  authority  of  Kent  just  cited,  and  secondly, 
because  its  provisions  had  become  so  incorporated  into 
the  body  of  the  common  law  as  introduced  and  applied 
in  this  State  at  an  early  period,  that  it  had  always,  he 
might  say,  been  in  force  here.  Independent  ot  the  statute 
and  any  provision  contained  in  it,  however,  he  contended 
that  no  contract  that  was  to  be  presently  performed,  was 
valid  without  delivery,  or  tender,  or  earnest  to  bind  the 
bargain,  although  it  was  otherwise,  if  the  contract  by  its 
terms  is  to  be  performed  at  a  future  time.  2  Black.  Com. 
447.  Smith  on  Mer.  Law.  292.  1  Dyer  30.  2  Kent's  Com. 
496. 
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What  will  constitute  a  contract  it  was  for  the  court  to 
say.  Story  in  his  work  on  contracts  says,  that  Blackstone's 
definition  on  the  subject,  is  the  host;  and  his  definition 
is  that  it  is  an  agreement  to  do,  or  not  to  do,  a  particular 
thing  on  a  sufficient  consideration.  2  Black.  Com.  442. 
The  obligation  of  the  contract  must  be  mutual  and  bind 
both  parties,  or  it  will  bind  neither.  Now,  after  the 
plaintiff,  Mr.  Alderdice,  had  said  he  would  take  the  corn 
at  the  price  mentioned  by  Mr.  Truss,  he  desired  to  see  it, 
and  went  with  the  latter  to  ascertain  if  it  was  of  good 
quality,  the  contract  was  not  complete  and  binding  on 
the  defendants  up  to  that  moment,  because  it  was  not  so 
binding  on  the  plaintiffs;  for  no  one  will  pretend  that  if 
Mr.  Alderdice  had  been  dissatisfied  with  the  quality  of 
it  on  seeing  it,  the  plaintifts  would  have  been  bound  by 
the  contract,  or  the  offer  he  made,  to  take  it. 

D.  M.  Bates,  for  the  plaintiffs :  An  offer  by  one  person 
to  sell  an  article  to  another  for  a  certain  price  and  the 
declaration  by  the  other  party  that  he  will  take  it,  is  a 
contract.  Now,  what  was  the  evidence  in  this  case  ?  On 
the  7th  day  of  March,  1859,  Mr.  Alderdice  stepped  into 
the  store  of  the  defendants,  when  Mr.  James  Truss  in- 
quired of  him  what  he  was  giving  for  corn  that  day ;  his 
answer  was  eighty-three  cents  per  bushel ;  Mr.  Truss  then 
remarked  that  was  a  very  good  price,  and  he  would  like 
to  sell  some  at  that  price.  Alderdice  asked  how  much 
he  had.  Truss'  reply  was,  seven  or  eight  thousand  bushels. 
Alderdice  rejoined,  '*  I  will  take  it ;  "  and  in  a  few  seconds 
inquired  if  it  was  good,  to  which  Truss  responded  that 
their  corn  was  generally  good,  and  then  at  the  instance 
of  Alderdice  they  went  out  to  look  at  it,  and  he  was 
satisfied  with  it.  Had  the  quality  been  difterent,  it  would 
have  been  in  contemplation  of  law  a  misrepresentation 
of  its  value  b\  Mr.  Truss,  and  therefore  a  fraud  upon 
Alderdice  which  would  have  absolved  him  from  his  offer 
and  the  obligation  of  the  contract,  and  he  might  have 
recanted  and  retracted  it;  but  on  that  principle  and  on 
that  ground  only.     But  there  was  no  fraud  in  that  par- 
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ticular,  nor  in  any  other  up  to  that  moment.  He  found 
on  seeing  it,  that  there  was  no  misrepresentation  as  to  its 
quality,  and  he  was  satisfied  to  take  it,  and  abide  by  his 
offer  and  his  bargain,  as  he  was  unquestionably  bound  by 
law  to  do.  Now,  this  was  clearly  a  complete  contract  on 
the  part  of  Mr.  Truss  to  sell  to  Mr.  Alderdice  the  quantity 
of  corn  mentioned  at  eighty-three  cents  per  bushel,  and 
of  Mr.  Alderdice  to  buy  and  take  it  of  them  at  that  price  ; 
and  what  was  afterward  added  about  going  out  to  see  it, 
did  not  vary,  modify,  or  in  any  manner  materially  qualify 
it,  for  the  reason  which  he  had  already  stated,  as  well  as 
for  the  reason  assigned  by  his  colleague,  and  which  was 
sustained  by  the  authority  which  he  had  cited,  that  was 
to  say,  because  it  was  implied  by  law  upon  the  offer  of 
Mr.  Truss,  that  the  corn  was  good  and  merchantable. 

The  Court,  Gilpin,  Ch.  J.,  charged  the  jury,  that  the 
17th  section  of  29th  Charles  2d  chap.  3,  commonly  called 
the  English  Statute  of  Frauds,  which  provides  that  no 
contract  for  the  sale  of  goods  of  the  value  of  £10,  or  up- 
wards shall  be  good  and  effectual  in  law,  unless  the  buyer 
shall  accept  a  part  of  the  goods  sold  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment  &c.,  was  not,  and  never  had  been  in 
force,  or  operation  in  this  State.  It  had  never  been  re- 
enacted  by  the  legislature  here,  although  our  first  statute 
of  frauds  was  a  very  early  one ;  nor  had  it  ever  been 
r«;cognized  by  any  judicial  decision  in  this  State,  as  in 
force  here.  And  as  the  existing  statute  in  this  State, 
contained  no  such  provision  applicable  to  such  a  contract, 
as  the  one  now  in  (.luestion,  it  was  no  defence  to  this 
action,  that  there  was  no  part  delivery,  or  earnest  given, 
or  taken,  to  bind  the  bargain,  or  part  payment,  or  note, 
or  memorandum  in  writing  concerning  it;  and  even  if  it 
ever  had  been  regarded  as  in  force  here  by  usage  prior  to 
the  passage  of  oar  own  statute  of  frauds  which  re-enacted 
many  of  the  provisions  of  the  English  statute  on  the 
subject  of  sales  and  contracts,  omitting  entirely  the  pro- 
35 
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visions  of  the  seveuteenth  section,  we  should  have  con- 
sidered that  our  own  statute  would  have  superceded  it, 
because  the  only  law  which  we  now  have  on  the  subject 
is  to  be  found  in  the  written  provisions  of  our  own  statute. 
What  Chancellor  Kent  has  said  in  regard  to  the  provisions 
of  the  English  statutes  being  in  force  in  this  country,  in 
the  passage  cited  from  his  corann-ntaries,  if  justly  sus- 
ceptible of  the  construction  which  the  counsel  for  the  de- 
fendants, had  given  it,  must  therefore  be  received  with 
this  qualification  as  to  this  State. 

If  therefore,  there  was  a  bargain  struck,  or  a  complete 
contract  made  and  concluded  between  the  parties  in  this 
case,  in  regard  to  the  quantity  of  corn,  seven  or  eight 
thousand  bushels,  in  question,  it  would  be  mutual  and 
binding  on  both  parties,  without  the  delivery  of  any  part 
of  it  in  token  of  the  whole,  or  the  giving,  or  taking  of 
earnest,  or  part  payment,  or  any  note,  or  memorandum 
of  it  in  writing,  to  confirm  and  ratify  it.  As  to  the 
definition  of  a  contract,  or  when  a  bargain  or  contract  of 
sale  of  goods  is  considered  as  made  and  concluded  in  law, 
the  counsel  do  not  appear  to  differ  essentially  in  their 
opinions.  It  had  been  defined  to  be  upon  the  authority 
of  an  elementary  writer,  an  agreement  to  do,  or  not  to  do 
a  particular  thing  for  a  sufficient  consideration  ;  but  no 
special  form  of  words  was  necessary  for  this  purpose,  for 
the  assent  and  consent,  or  the  concurrence  of  the  will  of 
the  parties^  contracting,  in  tiie  matter  of  agreement  be- 
tween them,  however  it  may  be  communicated,  or  ex- 
pressed by  them,  cotistitutes  the  essence  of  the  contract. 
On  this  subject.  Chancellor  Kent  in  his  commentaries, 
which  are  of  very  high  authority,  say.s,  "  mutual  consent 
is  requisite  to  the  creation  of  the  contract ;  and  it  becomes 
binding  when  a  pro{)osition  is  made  on  one  side  and  ac- 
cepted on  the  other  ;  and  on  the  other  hand  it  is  no  con- 
tract, if  there  be  an  error  or  mistake  of  a  fact,  or  in  cir- 
cumstances (and  lie  might  liave  added,  or  any  false  and 
fraudulent  misrepresentation)  going  to  the  essence  of  it." 
2  Kefi/'s  (hill.  477.     Me  also  remarks  that  when  the  terms 
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of  sale  are  agreed  on  and  the  bargain  is  struck,  and  every 
thing  that  the  seller  Vias  to  do  with  the  goods  is  complete, 
the  contract  of  sale  becomes  absolute  as  between  the 
parties,  without  actual  payment  bj  the  buyer  of  them,  or 
delivery  by  the  seller  of  them,  and  the  property  in  the 
goods  in  such  case,  with  the  risk  of  all  accidents  to  them, 
from  that  moment  vests  in  the  buyer.  lie  is  entitled  to 
the  delivery  and  possession  of  the  goods  bought,  on  pay- 
ing, or  tendering  the  price  for  them,  and  not  otherwise, 
that  is  to  say,  when  nothing  is  said  at  the  sale,  or  the  time 
of  entering  into  the  contract,  as  to  the  time  of  delivery, 
or  the  time  of  payment.  The  payment  or  tender  of  the 
price  for  them,  is  in  such  case,  a  condition  precedent  im- 
plied in  the  contract  of  sale;  for  he  is  not  entitled  to  the 
delivery  and  possession  of  the  property  purchased  and 
cannot  sue  for  them,  or  upon  the  contract  of  sale  for  a 
breach  of  it,  until  he  {)ays  or  tenders  the  price  agreed 
upon  for  it.  2  KniVs  Com.  492.  What  is  meant  by  the 
foregoing  qualification,  when  the  terms  of  sale  are  agreed 
on,  and  the  bargain  is  struck,  and  every  tiling  the  seller 
has  to  do  with  the  goods  is  complete,  is  simply  this,  when 
the  article,  or  commodity  bargained  to  be  sold,  is  then  in 
readiness  to  be  delivered,  and  requires  nothing  further  to 
be  done  to  it,  to  complete  it  and  fit  it  for  delivery  to  the 
purchaser.  The  time  within  which  such  a  contract,  when 
made  and  concluded,  is  to  be  performed  and  com])lied 
with  by  the  parties  respectively,  that  is  to  say,  within 
which  the  price  is  to  be  paid,  or  tendered  by  the  pui'- 
chaser  on  his  part,  for  instance,  is  a  reasonable  time  afti'i- 
the  making  of  it,  and  this  would  depend  on  cireunistances 
to  be  considered  by  the  Jury,  sue!)  as  the  usages  and  cus- 
toms of  the  trade,  the  position  and  quantity  of  the  goods 
to  be  removed,  and  the  situation  anil  conveniences  of  tiie 
jjarties  with  reference  to  them.  Four  or  live  days,  how- 
ever, would  not  be  an  unreasonable  time  for  the  execution 
and  performance  of  sucli  a  c(»ntract  as  this,  in-oN-ided  the 
jury  should  be  satisfied  fritrn  the  evidence,  that  it  was  a 
contract  complete  and  l)in(liiig  ujion  the  })arties,   accord- 
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ing  to  the  definition  and  explanation  which  he  had  en- 
deavored to  give  them  of  a  contract  complete,  concluded 
and  binding  in  law,  in  the  exposition  which  he  had  just 
submitted  to  them. 

If  at  the  time  when  the  parties  went  out  of  the  office, 
or  store  of  the  defendants  on  the  occasion  spoken  of  by 
the  witnesses,  to  see  the  corn,  no  agreement,  or  bargain 
had  been  made  and  concluded  between  them  to  sell  on 
the  one  hand  and  to  buy  on  the  other,  and  the  matter  was 
not  then  fully  settled  and  concluded  to  their  mutual  sat- 
isfaction and  consent,  but  was  still  open  and  to  be  de- 
termined after  seeing  the  corn,  then  there  was  no  proof 
of  a  complete  and  binding  contract  between  the  parties 
in  relation  to  the  matter,  because  there  was  no  evidence 
of  any  contract  whatever  made  between  them  after  they 
left  the  office.  But  if,  on  the  contrary,  the  defendant,  James 
Truss,  in  the  office  and  before  they  left  it  for  this  purpose, 
oftered  to  sell  the  corn  in  question,  consisting  of  seven 
or  eight  thousand  bushels,  to  the  plaintiff,  William  H. 
Alderdice,  at  eighty-three  cents  per  bushel,  and  he  then 
and  there  agreed  without  qualification,  or  condition,  to 
take  it  at  that  price,  then  it  was  a  complete  and  binding 
contract  between  the  parties  in  this  action.  And  if  the 
latter,  then  their  verdict  should  be  for  the  plaintiffs;  but 
if  otherwise,  for  the  defendants.  If  for  the  plaintiffs, 
the  measure  of  the  damage  sustained  by  them  would  be 
the  difference  between  the  market  price  of  corn  at  the 
place  of  sale  on  the  7th  and  on  the  12th  of  March,  1859. 


Verdict  for  defendants. 
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Mart  McGartland,  plaintiff  below,  appellant,  v.  Steward 
and  Clark,  defendants  below,  respondents. 

On  the  common  count  for  work  and  labor  to  recover  for  partial  services 
under  a  special  agreement  not  to  be  performed  within  one  year,  and  not 
in  writing,  the  defendant  cannot  give  the  special  agreement  in  evidence, 
nor  prove  the  terms  of  it  as  a  defipnce  against  the  action.  Although  the 
provision  of  the  statute  of  frauds  on  the  subject  is  that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  agreement  not  to  be  per- 
formed within  the  space  of  one  year  from  the  date  thereof,  unless  the 
same  shall  be  in  writing  &c. ,  it  applies  as  well  to  a  defendant  as  to  the 
plaintiff  in  an  action,  for  the  meaning  and  object  of  the  prohibition  is 
that  the  court  shall  not  take  cognizance  of  any  such  contract,  unless  the 
requirements  of  the  statute  have  been  complied  with  in  the  mode  of  mak- 
ing and  evidencing  it. 

On  appeal  from  a  justice  of  the  peace.  Pronarr  in  as- 
sumpsit with  the  usual  pleas.  The  plaintiff  had  placed 
her  son,  Hugh  McGartland,  a  minor,  by  a  special  verbal 
contract  with  the  defendants,  who  owned  and  carried  on 
an  iron  foundry,  to  learn  the  art,  trade  and  business. 
By  the  terms  of  the  agreement  between  the  parties,  the 
son  of  the  plaintiff  was  to  continue  with  and  serve  the 
defendants  in  the  trade  and  business  mentioned,  for  a 
term  of  three  years,  but  to  be  boarded,  clothed  and  main- 
tained in  the  meantime  by  the  plaintiff,  who  was  to  re- 
ceive for  his  services  from  tlie  defendants,  $2  per  week 
for  the  first  year,  $2  50  per  week  for  the  second  year,  and 
$3  per  week  for  the  third  year.  The  wages,  however, 
for  the  first  year,  estimated  at  $100,  were  not  to  be  paid 
by  the  defendants  to  the  plaintiff,  until  the  son  luui  served 
the  full  term  of  service  agreed  upon.  The  son  commeneed 
the  service  under  the  contract  and  continued  to  work  for 
the  defendants  in  their  foundry  about  a  year  and  six 
months,  during  which  time  the  plaintiff  had  received  of 
the  defendants  between  sixty  and  seventy  dollars  for  his 
services,  when  giving  dissatisfaction  to  the  foreman  in  the 
foundry  by  his  indifference  and  negligence  in  some 
moulding  he  was  engaged  on, and  by  impertinent  language 
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when  reproved  for  it,  he  reported  his  misconduct  to  one 
of  the  defendants  who  also  reproved  him  and  remarke*! 
that  if  he  did  not  mind  wliat  was  said  to  him,  he  knew 
what  he  could  do;  upon  which  he  left  the  service  of  the 
defendants,  and  had  not  since  returned  to  it.  It  was  also 
proved  that  the  plaintiff  was  displeased  with  the  conduct 
of  her  sou  and  disapproved  of  his  leaving  the  service  ot 
the  defendants,  and  twice  made  application  to  them  to 
receive  him  again  under  the  agreement,  but  which  they 
refused  to  do. 

There  were  two  counts  in  the  narr,  one  on  the  special 
contract  proved,  and  the  other  on  a  (/uantum  meruit. 

McCaulley^  for  the  plaintiff,  contended  that  she  was 
entitled  to  recover  on  the  latter  count  for  the  work  and 
labor  of  her  son  during  the  first  year  he  had  been  in  the 
service  of  the  defendants,  and  for  which  she  had  received 
nothing,  so  much  astlie  jury  might  consider  them  reason- 
ably worth  for  that  year  under  the  proof  in  the  case  ;  and 
that  the  fact  that  he  left  and  abandoned  their  service  be- 
fore the  expiration  of  the  term  agreed  on,  was  no  defence 
to  the  action  on  this  count,  because  it  was  not  upon  the 
special  contract,  as  it  was  not  performed,  and  by  its  own 
terms  was  not  to  be  performed  within  one  year,  and  was 
therefore  void,  since  it  was  not  in  writing  and  signed  by 
the  parties  to  be  charged  therewith,  but  was  entirely  a 
verbal  agreement  and  nothing  more. 

Gordon,  for  the  defendants,  argued  that  this  was  sub- 
stantially an  action,  the  special  count  and  agreement  being 
waived  by  the  plaintiff,  of  indebitatus  assumpsit  fo'-  one 
year's  service  and  nothing  more,  and  therefore  the  implied 
contract  of  hire  and  service  for  one  year  and  no  niort',  on 
which  the  common  count  of  quantum  men/if  in  indebitatus 
assumpsit  was  founded,  did  not  fall  within  the  provision 
of  the  statute  of  frauds  referred  to.  And  this  was  the 
only  matter  now  involved  in  the  action.  That  by  the 
terms  of  the  agreement,  the  wages  estimated   at  $100   in 
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the  aggregate  for  that  year,  were  to  be  retained  b}'  the 
defendants  as  an  indemnity  to  secure  the  services  of  the 
son  for  the  residue  of  the  whole  term  and  were  not  to  be 
paid,  until  the  expiration  of  it,  and  indeed,  not  at  all,  if 
he  failed  to  serve  out  the  entire  terra,  but  having  failed 
to  do  that  and  aband(»ned  the  service  after  the  first  year, 
it  was  forfeited  by  the  terras  of  the  agreement  to  the  de- 
fendants, and  could  not  be  recovered  in  this,  or  any  other 
form  of  action. 

McCciulley,  replied. 

The  Court,  HovstoJi  J.,  charged  the  jury,  that  if  such 
was  the  verbal  and  special  agreement  between  the  parties 
that  the  son  of  the  plaintiff  was  to  serve  the  defendants 
in  the  manner  stated  and  which  was  not  disputed,  and 
that  the  period  of  such  service  was  by  the  terms  ot  the 
agreement,  to  continue  for  a  longer  period  than  one  year, 
and  tlie  wages  for  the  first  year  were  to  be  retained  by 
the  defendants  and  were  not  to  be  paid  until  he  had  served 
out  the  whole  term  agreed  upon,  as  a  pledge,  or  security 
for  the  continuation  of  his  service  during  the  residue  of 
the  term,  then  it  was  one  entire  contract,  or  agreement, 
and  was  not  to  be  performed  within  one  year,  and  as  it 
was  not  in  writing  and  there  was  no  note,  or  memorandum 
of  it  signed  by  the  parties,  neither  party  under  our  statute 
of  frauds,  could  maintain  an  action  ujton  the  agreement 
itself  foi'  any  breacli  of  it;  and  although  it  had  been 
given  in  evidence,  witliout  objection  from  the  other  side, 
and  all  the  terms  of  it  were  now  familiar  to  the  jui'y,  \'et 
as  the  point  had  no.v  come  up  and  the  court  was  recpiired 
to  instruct  them  as  to  the  law  of  the  case,  it  was  bound  to 
say  to  them  that  as  the  agreement  was  not  by  the  terms  of 
it  to  be  performed  within  a  year,  and  it  was  but  a  verbal 
agreement  merely,  they  could  take  no  cognizance  of  it, 
and  tlie  case  was  thiMH'l'ore  to  l)e  considered  by  them  as 
if  no  s[)ecial  agreement  whatever  had  been  made  between 
the  })arties  in  regard  to  the  services  in    (juestion,   and    for 


280  SUPERIOR  COURT. 


which  the  plaintiff  wa«  now  suing;  because  there  was  no 
legal  and  competent  evidence  before  them  of  such  a  con- 
tract or  agreement.  Nor  did  it  affect  the  principle  that 
the  special  agreement  had  not  been  setup  by  the  plaintiff 
as  the  foundation  of  her  action  in  the  case,  but  had  been 
attempted  to  be  set  up  on  the  other  side,  as  a  defence 
against  it,  with  a  view  to  defeat  by  means  of  the  special 
terms  and  stipulations  of  it,  and  the  forfeiture  which  the 
defendants  contend  had  been  incurred  under  it,  the  re- 
covery of  her  present  demand  for  the  first  year's  services. 
For  although  the  words  of  the  statute,  commonly  called 
the  statute  of  frauds  in  this  case,  are  that  "  no  action 
shall  be  brought  whereby  to  charge  any  person  upon  any 
agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  same 
shall  be  reduced  to  writing  &c. ;  yet  the  meaning  and  ob- 
ject of  the  provision  is  broader  than  the  mere  words  of 
it  literally  import,  because  when  properly  considered  and 
construed,  the  prohibition  is  general  and  signifies  no  less 
than  this,  that  the  courts  of  law  in  the  State  shall  not 
take  cognizance  of  any  such  agreement,  unless  the  re- 
quirements of  the  statute  have  been  complied  within  the 
mode  of  making  and  evidencing  it. 

The  declaration  of  the  plaintift' contains  two  counts; 
one  upon  tlie  special  agreement,  and  the  other  on  aquantuni 
meruit.  On  the  first  she  cannot  maintain  the  action,  or 
recover,  for  the  reason  already  stated;  but  on  the  second, 
which  is  a  common  count  for  the  work  and  labor  of  her 
son  for  one  year,  without  any  reference  at  all  to  the 
8j>ecial,  or  actual  agreement,  she  might  recover,  provided 
the  jury  were  satisfied  that  any  service  during  that  year 
had  been  {)t'rt"orme(l  by  her  son  for  the  defemlanta,  such 
compensation  as  they  might  consider  reasonable  for  such 
service>,  to  be  determined,  however,  without  reference  lo 
any  rate  i)f  wages  stipulated  to  be  paid  for  them,  in  the 
special  agreement. 

It  is  scarcely  necen  ary  for  the  court  here  to  advert  to 
the  distinctions  which  exist  in  law  in  regard  to  the  action 
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of  assumpsit  on  a  special  contract,  and  an  implied  promise, 
or  contract  merely.  As  a  general  principle  where  there 
has  been  a  special  agreement,  the  parties  must  resort  to 
their  remedies  upon  and  seek  their  redress  under  it,  and 
cannot  proceed  upon  the  common  counts;  but  when  the 
contract  of  service  has  been  entirely  performed  and  exe- 
cuted under  such  a  contract,  and  the  wages  only  remain 
to  be  paid  for  it,  the  common  indebitatus  assumpsit  count 
for  work  and  labor  may  be  maintained  for  the  rtM-overy 
of  the  money.  And  this  too,  notwithstanding  the  agree- 
ment might  have  been  for  more  than  a  year,  and  was  not 
in  writing.  So  too  where  either  party  has  partially  per- 
formed the  special  agreement  pursuant  to  the  terms  of  it, 
but  has  been  prevented  from  completing,  or  perfecting  it, 
by  the  default,  or  misconduct  of  the  other  party,  the 
party  so  interrupted  and  prevented  from  completing  it, 
may  recover  on  the  common  counts  and  in  quantum  m.erw't, 
for  his  partial  services  up  to  the  time  when  he  was  stopped, 
whatever  they  were  reasonably  worth.  Had  the  agree- 
ment in  this  case,  been  reduced  to  writing  and  had  it 
been  competent  for  the  defendants  to  put  it  legally  in 
evidence  as  a  defence  to  the  present  demand  of  the 
plaintifi,  we  feel  bound  to  say  that  it  is  not  clear  to  our 
minds  from  the  evidence,  that  it  would  have  availed  them 
for  that  purpose.  For  as  private  agreements  of  this  kind 
seem  to  be  increasing  in  frequency  in  some  parts  of  the 
State,  as  substitutes  for  public  indentures  of  apprentice- 
ship, we  think  it  but  proper  to  remark,  while  we  have  no 
authority  and  no  disposition  to  condemn  them,  where  the 
tastes  and  inclinations  of  the  parties  mutually  approve 
and  prefer  them,  that  they  cannot  be  regarded  as  loose 
agreements  which  either  party  is  at  liberty  to  disregard, 
terminate  or  annul  at  his  pleasure,  or  convenience,  with- 
out the  sanction  and  consent  of  the  other.  The  master 
may  have  his  security  and  indemnity  against  loss  on  his 
side,  in  the  wages  reserved  ;  but  it"  he  sees  proper  for 
light,  or  insullicient  causes,  to  discharge  liis  quasi  ap- 
prentice, and  to  refuse  to  complete  the  contract,  the  other 
3t) 
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party  has  no  redress  but  a  suit  at  law.  And  in  this  case 
we  are  not  satisfied  that  the  defendants  were  justified 
upon  the  first  act  of  disobedience  and  impertinence  on 
the  part  of  the  plaintiff's  son,  in  dismissing  him  from 
their  service,  or  in  telling  him  he  knew  what  he  could  do, 
which  he  well  understood,  and  left  without  the  plaiMtifi''B 
consent.  Their  agreement  was  with  her,  and  not  with 
him  ;  and  yet  they  took  u{)on  themselves  to  dispense 
with  his  services  for  what  appears  to  us  to  have  been  an 
insufficient  cause,  and  to  have  terminated  the  cojitract, 
not  only  without  her  consent,  but  twice  refused  upon 
her  application,  to  receive  him  back  again  into  their 
service  under  the  agreement,  according  to  the  evidence. 


The  Bank  of  Newark  v.  George  W.  Crawford. 

The  alteration  of  an  accommodation  note  by  the  maker  in  a  material  part, 
after  endorsement,  but  before  delivery,  and  without  the  ?anction  of  the 
endorser,  will  vitiate  and  avoid  it  in  the  hands  of  the  endorsee,  as  to  the 
endorser. 

This  was  an  action  by  the  bank  as  the  endorsee  of  a 
promissory  note  made  by  Robert  Cann  and  payal)le  to 
the  order  of  the  defendant  and  by  him  endorsed  to  the 
plaintiff.  The  note  was  for  $S'2(j  51,  dated  August  24th, 
1858  and  payable  twelve  months  after  date. 

Robert  Cann,  the  maker  of  the  note  testified  that  he 
called  on  Dr.  Crawford,  the  defendaiit,  and  requested  liim 
to  endorse  a  note  for  liim  for  S300,  witfi  a  note  in  hand 
already  drawn  up  for  that  amount  j)ayable  to  his  order, 
that  he  might  get  it  discounted,  wliich  he  did,  and  that 
wh(!n  he  endorsed  it,  it  was  for  three  hundred  dollars 
only;  that  nothing  was  said  to  him  about  making  any 
alterations  in,  or  additions  to  the  note,  cither  in  the 
amount  of  it,  or  in  any  other  resjiect,  nor  did  he  authorize 
any  to  be  made  in  it  The  time  for  wliich  the  note  was 
to  be  given  was  then  in  blank,  as  the  object  was  to  obtain 
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as  long  a  stay,  or  credit  on  it  as  possible.  The  words  in 
the  body  and  at  the  conclusion  of  the  note,  "  payable  at 
the  Bank  of  Newark  "  were  not  then  in  the  note,  but 
were  added  afterward  in  the  absence  of  the  endorser,  by 
him,  the  maker,  at  the  bank.  It  was  not  discount  day  when 
he  took  it  to  the  bank,  and  never  was  discounted  by  the 
bank  to  his  knowledge  ;  and  he  afterward  on  the  13th  of 
November,  1858,  gave  Dr.  Crawford  an  order  on  the  bank 
to  deliver  the  note  up  to  him.  When  he  took  the  note 
to  the  bank,  he  altered  the  amount  from  $300  to  $326  51, 
in  the  presence  of  the  cashier  and  with  his  knowledge 
and  approbation,  but  before  he  delivered  it  to  him.  The 
reason  for  this  was  that  the  bank  held  his  bond  for  the 
latter  sum,  but  which  he  supposed  to  be  for  the  former 
amount  when  he  drew  the  note,  and  his  object  was  to 
take  up  the  bond  with  the  money  obtained  upon  it;  but 
he  did  not  inform  the  defendant,  Dr.  Crawford,  of  this. 

John  Miller,  cashier  of  the  bank,  testified  to  the  identity 
of  the  note,  but  had  no  recollection  of  its  having  beeij 
altered  at  the  bank,  as  stated  by  the  preceding  witness  ; 
but  one  thing  was  certain,  it  had  not  been  altered  since 
it  was  delivered  to  the  endorsee,  the  bank.  The  object 
in  getting  the  note,  was  not  to  have  it  discounted  by  the 
bank,  but  to  obtain  and  hold  it  as  additional  security  for 
the  bond  which  the  bank  held  against  Mr.  Cann.  lie 
had  no  recollection  that  Dr.  Crawford  had  ever  presented 
an  order  at  the  bank  from  Mr.  Cann  for  the  note.  The 
bank  still  held  the  bond  against  the  latter  and  when  the 
note  wa.s  discounted  the  amount  of  it  was  entered  and 
still  stood  to  liis  credit.  The  usual  rate  of  discount  at 
the  bank  was  at  sixty  days,  and  it  had  in  no  other  case 
discounted  for  more  than  four  months. 

Rocbicy,  for  the  plaintiff,  admitted  as  a  general  principle, 
that  any  alteration  in  a  material  part  of  a  note  after  en- 
dorsement, without  the  sanction  of  the  endorser,  would 
invalidate  it.  But  it  was  only  when  it  had  thus  become 
a  complete  and  negotiable  instrument  before  the  altera- 
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tions  were  made  in  it ;  for  so  long  as  it  remained  inchoate 
and  injieri,  the  rule  was  otherwise,  as  to  alterations  of 
even  a  material,  or  substantial  nature  then  introduced  and 
inserted  in  it;  and  particularly,  was  the  latter  rule  of 
construction  applicable,  when  it  was  an  accommodation 
note,  as  this  had  been  proved  to  be;  because  an  accom- 
modation note  is  not  issued  and  complete,  until  it  is  in 
the  hands  of  some  one  who  is  entitled  to  hold  it,  as  a 
negotiable  security.  Bi/les  on  Bills  241.  Chitty  on  Bills  130. 
Walton  V.  Hastings,  4  Camp.  223.  Story  on  From.  Notes,  sec. 
408.  Downs  v.  Richardson,  7  Eng.  C.  L.  R.  227. 

The  Court,  Gilpin,  Ch.  J.,  stopped  the  counsel  for  the 
defendant,  and  charged  the  jury,  that  if  they  were  satis- 
fied from  the  evidence,  that  after  the  note  had  been  en- 
dorsed by  the  defendant,  the  amount  of  it  was  altered 
from  $300  to  $326  51,  without  his  knowledge  and  con- 
sent,  it  was  fatal  to  the  present  action,  as  an  alteration  in 
a  material  part  of  the  note  without  his  sanction,  would 
vitiate  and  render  void  the  instrument  as  against  him, 
and  the  plaiutift'  therefore  could  not  recover. 


6r.  B.  Rodriey,  for  the  plaintiff. 
D.  M.  Bates,  for  tlie  defendant. 


SUPERIOR  COURT, 

FALL  SESSIONS, 
1860. 


David  Taylor  and  Elizabeth,  his  wife,  r.  Zachariah  Rey- 
nolds, Executor  of  Covington  Reynolds,  deceased. 

An  action  at  law  will  not  lie  for  a  legacy  charged  on  the  devisee  of  the 
lands  and  directed  to  be  paid  by  him  in  consideration  of  the  lands  de- 
vised to  him. 

This  w.is  an  action  of  assumpsit  for  a  legacy.  Zacha- 
riah Reynolds,  deceased,  by  his  will  proved  May  23,  1834, 
bequeathed  as  follows  :  "  My  will  and  desire  is  that  my 
sou,  Covington  Reynolds,  shall  pay  to  my  two  daughters, 
Mary  Robbins  and  Elizabeth  Walls,  (now  the  wife  of 
David  Taylor,  one  of  the  plaintiffs)  the  sum  of  fifty  dol- 
lars each,  at  the  death  of  my  wife,  Priscilla  Reynolds,  in 
consideration  of  the  two-thirds  of  my  lands  in  Nanticoke 
Hundred,  which  I  have  given  him  after  the  death  of  his 
mother."  Priscilla  Reynolds,  the  widow  of  the  testator, 
died  in  September  1853,  and  this  action  was  commenced 
in  April  1859.  The  defendant  pleaded  the  usual  pleas, 
and  on  the  trial  proved  that  Covington  Reynolds,  de- 
ceased, tlie  son  of  the  testator  and  devisee  of  the  lands 
mentioned,  only  a  few  weeks  before  his  death  in  January 
1858,  acknowledged  that  the  legacy  had  never  been  paid, 
and  expressed  his  intention  to  pay  it  in  a  short  time. 
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The  counsel  for  the  plaintiff  moved  a  non-suit  on  the 
ground  that  an  action  at  law  would  not  lie  for  a  legacy  of 
this  kind,  and  the  Court  granted  the  motion. 


C.  S.  Layton,  for  the  plaintiffs. 
Robinson^  for  the  defendant. 


AsBURY  C.  Pepper  v.  David  Pepper,  et  al. 

In  an  action  of  trespaas  for  assault  and  battery,  a  co-trespasser  joined  in 
the  writ,  but  returned  non  est,  and  not  a  party  for  that  reason  to  the 
action,  is  a  competent  witness  for  the  defendants. 

Action  of  trespass  for  assault  and  battery.  On  the 
trial  of  the  case,  Zachariah  Jones  was  called  as  a  witness 
for  the  defendants  and  was  objected  to  by  the  counsel  for 
the  plaintiff,  on  the  ground  of  incompetency,  because  he 
was  a  co-trespasser  with  the  other  defendants,  and  had 
been  joined  as  a  co-defendant  with  them  in  the  writ,  but 
as  to  whom  it  had  been  returned  non  est,  and  who  had  not 
appeared  and  who  was  therefore  not  formally  a  party  to 
the  action,  by  reason  of  his  having  evaded  and  eluded 
the  service  of  the  process,  for  the  purpose  of  becoming 
a  witness  for  them. 

By  the  Court :  We  must  admit  the  witness.  Formerly 
as  the  law  and  the  decisions  stood  on  this  point,  he  would 
have  been  excluded  ;  but  it  is  now  settled  to  the  contrary, 
and  has  been  so  recognized  by  this  court.  Clark  v.  Maloiity, 
3  Harr.  68.  ^Stockton  i;.  Jones  et  al.  10  Johns,  21.  1  Greenl. 
Ev.  476. 

C.  M.  Cullen,  for  plaintiff. 
W.  Soulsbiiry,  for  defendants. 
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Jacob  Vandegrift  v.  The  Delaware  Railroad  Company; 
Peter  Cleaver  r.  the  same,  and  Robert  P.  Haynes  v. 
the  same. 

The  jury  on  a  writ  of  ad  qtiod  damnum  to  assess  the  damages  of  the  owners 
of  lands  upon  which  a  railroad  is  to  be  located,  are  to  ascertain  and  de 
lermine  the  pecuniary  compensation  to  which  the  owners  will  be  entitled 
for  the  injury  thty  will  sustain  by  reason  of  the  location  and  construction 
of  the  railroad  through  their  lands  ;  and  this  is  the  extent  of  their 
authority. 

The  term  damages  in  this  connection,  simply  means  a  pecuniary  compensa- 
tion, or  recompense  for  the  injuries  actually  received  and  should  be  com- 
mensurate with  the  injury  sustained,  and  nothing  more.  And  in  ascer- 
taining the  damages,  the  jury  may  include,  if  they  see  fit,  the  costs  of  the 
fences  rendered  necessary,  as  incidental  to  the  taking  of  the  land  ;  but 
this  does  not  authorize  them  to  make  a  contract  between  the  parties,  or 
to  impose  upon  the  railroad  company  any  obligation,  whatever,  in  re- 
spect to  the  erection  of  fences  along  the  line  of  the  road-  To  incorporate 
such  a  provision  in  their  return,  would  therefore  be  the  exercise  of  powers 
not  granted  to  them,  and  such  portion  of  their  return  will  be  of  no  ef 
feet. 

There  is  no  general  law,  or  statutory  provision  in  this  state  requiring  rail- 
road companies  to  fence  their  roads;  the  general  fence  law,  Revised  Cede, 
chapter  fifty  seven,  has  no  application  to  railroads  ;  and  where  there  exists 
no  statutory  regulations  defining  the  duties  of  railroad  com[ianies  in  re- 
gard to  fencing,  they  are  under  no  obligation  to  make,  or  maintain  fences 
between  their  roads  and  the  adjoining  lands.  They  come  within  the  com 
mon  law  rule  :  and  at  common  law,  the  owner  of  land  is  not  bound  to 
fence  against  the  cattle  of  his  neighbor.  The  owner  of  cattle  is  bound 
I  )  keep  iheni  within  his  own  lines,  and  if  he  suffer.'^  them  to  go  at  large 
and  they  stray  upon  the  premises  of  his  neighbor,  they  are  clearlv  tres 
passers,  and  he  i.s  liable  for  wliatever  damage  they  tnay  commit,  and  as 
a  general  rule,  he  cannot  recover  for  injuries  received  Ky  them  while 
thus  wrongfully  on  his  neighbor's  premises. 

So  too,  in  regard  to  railroad  companies,  at  common  law  they  are  not  bound 
to  fence.  Their  obligations  in  this  res|)ect,  are  co  e.xteii.sive  only  with 
statutory  requirements:  and  in  the  absence  of  such  requirements,  no 
liability,  as  a  general  rule,  e.xisth  for  injury  to  cattle  while  .Ktiaying  on 
their  tracks,  unless  they  are  guilty  of  wiltul  negligetice,  or  misconduct 

A  sptcnil  agreement,  however,  inidn  l)y  an  agent  of  a  railroad  (;oin[);iny 
authorized  to  make  it,  with  a  land  owner  to  erect  and  ke>^p  up  good  and 
substantial  fences  on  both  sides  of  their  railroad  uiioii  his  land,  will  bin  1 
the  company,  although  neither  the  agreement,   nor  the  appointment   of 
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the  agent,  is  ander  the  corporate  seal  of  the  company.  The  ancient  rule 
of  the  common  law  on  this  point,  has  long  been  relaxed,  if  not  entirely 
superseded,  both  in  this  country  and  in  England,  until  at  length,  corpora- 
tions in  regard  to  the  appointment  of  agents  and  making  of  contracts, 
are  now  placed  on  the  same  footing  as  individuals  in  this  country.  But 
in  such  case,  the  remedy  must  be  on  the  contract  itself  for  a  breach  of  it, 
by  the  party  with  whom  it  is  made,  or  his  legal  representatives,  and  not 
by  action  of  trespass  at  the  suit  of  a  stranger.  It  does  not  inure  to  the 
benefit  of  another,  such  as  the  tenant  of  the  premises  in  relation  to  which 
it  was  made ;  for  such  a  contract  cannot  be  treated  as  a  covenant  running 
with  the  land,  which  it  undoubtedly  is  not. 

These  were  three  several  actions  of  trespass  at  the  suit 
of  the  respective  plaintiffs  mentioned,  against  the  Dela- 
ware Railroad  Company,  submitted  on  cases  stated  to  the 
court  and  argued  together  by  the  counsel  who  were  the 
same  in  each  of  the  cases. 

In  the  first  case  the  facts  stated  and  submitted  were  as 
follows  :  Vandegrift  the  plaintiff,  was  the  owner  of  a  farm 
in  New  Castle  County  through  which  the  Delaware  Rail- 
road passes,  and  became  seized  thereof  by  descent  on  the 
death  of  his  father,  John  Vandegrift,  in  whose  life-time 
the  railroad  was  located  upon  the  land  in  question,  and 
upon  whose  appeal  taken  to  the  finding  of  the  commis- 
sioners appointed  under  the  charter  of  the  company  to 
determine  the  damages,  a  writ  of  ad  quod  damnum  was 
executed  and  returned  by  the  sheriff  of  the  county,  by 
which  return  in  addition  to  the  money  assessed  by  the 
jury  as  damages,  they  also  returned  that  the  said  railroad 
company  should  make  and  keep  up  the  fences  on  both 
sides  of  the  road  passing  through  the  said  farm,  with 
sufficient  crossings,  which  said  return  was  confirmed  by 
the  court.  That  a  part  of  the  fence  on  one  side  of  the 
road  passing  through  the  said  farm,  had  been  erected  by 
the  defendant,  the  railroad  company,  but  it  had  refused 
to  put  up  fences  on  both  sides  of  the  road,  or  to  pay  the 
plaintiff  therefor.  The  question  of  law  arising  upon  this 
statement  of  facts  and  to  be  determined  by  the  court,  was 
whether  the  company  was  bound  to  make  and  keep  up 
the  fences  on  both  sides  of  the  road  with  its  crossings  on 
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the  plaintiff's  said  farm  ?  If  yea,  the  amount  of  the 
damages  in  the  action  to  be  ascertained  by  the  prothono- 
tary  upon  proof  to  be  submitted  to  him  of  the  expenses 
of  making  them  by  the  plaintiff. 

In  the  second  case,  Peter  Cleaver,  the  plaintiff,  was  the 
tenant  of  a  farm  in  said  counfy  owned  by  Jacob  Vande- 
grift,  through  which  the  said  railroad  passes.  Similar 
proceedings  were  had  in  this  as  in  the  preceding  case  with 
regard  to  the  assessment  of  damages  for  the  right  of  way, 
and  in  which  a  similar  return  was  made  to  the  writ  of  (i<l 
quod  damnum  as  to  fences  and  necessary  crossings  and 
confirmed  by  the  court.  The  company,  however,  had 
only  put  up  a  part  of  the  required  fence  on  one  side  of 
the  road  on  the  said  farm,  and  had  refused  to  do  any 
more.  The  cattle  of  the  plaintiff,  to  wit,  one  ox  and  one 
heifer  had  escaped  from  some  of  the  fields  of  the  farm 
where  they  had  been  pasturing,  and  strayed  upon  the 
railroad  for  the  want  of  the  required  fences  to  exclude 
them  from  it,  and  were  run  over  and  killed  by  a  locomo- 
tive and  train  of  cars  belonging  to  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company,  running  over 
the  road  of  the  defendants  under  their  authority.  The 
question  of  law  submitted  for  the  decision  of  the  court 
in  this  case  was,  whether  the  defendants  were  liable  in 
damages  for  the  cattle  of  the  plaintiff  so  killed  as  afore- 
said. If  the  court  should  be  of  opinion  that  they  were 
so  liable,  judgment  to  be  rendered  for  the  plaintiff' for  one 
hundred  and  ten  dollars;  otherwise  for  the  defendant. 

In  the  third  case,  Robert  P.  Ilaynes,  the  plaintiti",  was 
the  tenant  of  a  farm  in  the  said  county,  late  the  property 
of  Wni.  II.  Crawford,  deceased,  and  now  owned  by  his 
heirs  at  law,  under  whom  the  plaintiff  held  the  premises, 
upon  which  a  portion  of  the  Delaware  Railroad  had  been 
located  under  a  special  written  contract  between  the  said 
\Vm.  II.  Crawford  and  Andrew  C.  Gray,  agent  of  the 
said  railroad  company,  by  which  it  was  stipulated  and 
agreed  that  the  company  was  to  pay  to  Crawford  the  sum 
of  three  thousand  three  hundred  dollars  in  full  compen- 
37 
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sation  for  the  portion  of  the  farm  to  be  taken  and  occu- 
pied by  the  company  for  the  purposes  of  the  road,  and 
supposed  to  contain  nine  acres,  and  in  like  proportion  for 
whatever  quantity  it  should  be  found  to  contain  above 
that  number  of  acres;  said  company  to  make  and  keep 
up  good  and  substantial  fences  on  said  lands  on  both  sides 
of  the  road,  and  which  the  said  Crawford  agreed  to  ac- 
cept as  lull  compensation  for  the  use  and  occupation  of 
the  land  as  aforesaid.  But  the  fences  mentioned  and  re- 
ferred to  in  the  agreement  were  not  put  up  by  the  company; 
and  whilst  the  plaintift'  was  tenant  of  the  premises  as 
aforesaid,  a  young  horse  of  his  being  in  one  of  the  pasture 
fields  of  the  said  farm  adjacent  to  the  said  railroad, 
escaped  upon  it  from  the  said  field  and  was  ru)i  over  and 
killed  by  the  cars  of  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company  running  upon  the  said  road 
of  the  defendants  under  a  special  agreement  made  be- 
tween the  said  two  railroad  companies  under  the  authority 
of  an  act  of  the  General  Assembly  of  this  State.  The 
question  for  the  court  in  this  case  was,  whether  the  de- 
fendants were  responsible  to  the  plaintiff  in  this  action 
for  the  value  of  the  horse  so  killed  and  destroyed  ? 

Rodney^  for  the  plaintiffs  :  The  question  was  whether 
on  the  award  and  finding  of  the  jury  on  the  writs  of  ad 
fjuod  damnum  in  the  first  two  cases  stated,  the  railroad 
company  was  bound  to  make  and  keep  up  the  fences  on 
both  sides  of  their  road  upon  the  premises  of  the  plain- 
tiffs. It  was  contended  by  the  company  that  they  were 
not  so  bound,  because  their  charter  did  not  require  it; 
but,  if  by  the  general  statute  in  regard  to  fences,  or  by 
the  charter  of  the  company,  by  the  common  law,  or  by 
the  award  of  the  jury,  they  wi-re  bound  to  erect  and 
maintain  them,  then  the  judgment  of  the  court  ouglit  to 
be  for  the  plaintifls.  He  put  the  liability  directly  on  the 
award  and  finding  of  the  jury  upon  the  inquisitions  under 
the  writ>  of  ad  'juod  damnu/n.  It  might  be  said  that  the 
jury  exceeded  their  authority  and  went  beyond  the  line 
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of  their  duty  in  requiring  the  company  to  do  more  than 
to  pay  the  damages  assessed  in  money.  But  his  reply  to 
that  was,  the  company  became  bound  by  it,  by  acting 
under  it  and  accepting  the  land  condemned  for  the  right 
of  way  under  the  proceeding  according  to  the  terms  of 
the  finding.  Besides,  in  separating  the  money  damages 
from  the  requirement  of  keeping  up  the  fences,  the  jury 
did  no  more  than  what  was  equivalent  in  efiect  to  the 
assessment  of  the  whole  in  pecuniary  damages.  Had  it 
suited  the  purposes  of  the  company  to  make  this  ob- 
jection when  these  condemnations  were  made,  they  could 
have  moved  to  set  aside,  or  quash  these  proceedings  on 
the  return  of  the  writs,  on  the  ground  that  the  jury  had 
transcended  the  power  conferred  upon  them  for  the  pur- 
poses of  the  condemnation,  and  the  informal  execution  ot 
the  inquiry;  that  the  company  was  legally  bound  to  raise 
the  objection  then,  and  not  to  waive  it  as  they  had  done, 
and  to  claim  and  obtain  the  use  and  occupation  of  the 
land  condemned,  at  less  than  the  actual  damages  assessed, 
and  afterward  to  insist  that  the  jury  had  exceeded  their 
authority  in  this  particular,  and  they  were  therefore  not 
bound  to  make,  or  keej)  up  any  more  of  the  required 
fences  than  suited  their  pleasure,  or  convenience.  The 
jury,  instead  of  making  this  special  requisition,  might 
have  included  the  expenses  of  making  and  maintaining 
the  fences  along  the  road  on  the  lands  in  question,  in  the 
amount  of  the  pecuniary  damages  assessed;  but  it  was 
competent  for  them  under  the  power  delegated  to  them, 
to  separate  them  as  they  had  done,  and  it  was  benelicial 
for  the  company,  as  well  as  the  landholders,  that  they  liad 
done  so  ;  and  it  was  now  too  late,  after  having  uc(iuieseed 
in  their  finding  and  accepted  and  occupied  the  lauds  pur- 
suant to  the  terms  of  it,  for  the  company  to  raise  this 
objection.  In  the  absence  of  any  such  return  as  tliis,  or 
if  the  assessment  had  simply  been  in  money  damages, 
without  any  condition  or  qualiHcation  as  to  the  fences  and 
crossings,  the  company  would  have  been  bound  to  put 
and  keep  them  up,  as  a  general   duty   incumhent    \>y   law 
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upon  it.  Pierce  on  Amer.  R.  R.  Law,  321,  346.  23  Verrt}. 
Rep.  387.  Commissioners  to  assess  damages  in  such  cases, 
have  the  power  to  impose  the  duty  of  making  and  keep- 
ing up  the  fences  along  the  road  over  the  lands  con- 
demned, upon  the  company ;  or  it  may  be  arranged  by 
special  agreement  between  the  parties,  the  landholder 
and  the  company.    Pierce  on  Amer.  R.  R.  Law,  351. 

James  A.  Bayard,  for  defendant:  All  the  cases  involve 
and  present  one  question.  As  to  the  proceedings  of  the 
commissioners,  the  question  was  what  was  submitted  to 
them  and  to  the  inquisitors  under  the  writs  of  ad  quod 
damnum  ?  For  they  were  limited  and  confined  to  their 
legitimate  powers.  Where  referees  acted  beyond  the 
ecope  of  their  authority,  the  excess  was  void,  but  the 
rest  of  their  award  might  be  good.  1  Amer.  R.  R.  Cases 
199.  In  this  case  we  were  to  look  to  the  statute,  and  to 
that  alone,  for  the  authority  of  the  commissioners,  and  of 
the  juries  under  the  writs  of  ad  quod  damnum.  By  the 
terms  of  the  statute,  or  charter,  the  writs  were  not  sub- 
ject to  the  supervision  of  the  court ;  on  the  contrary,  the 
awards,  or  inquisitions  under  it,  were  to  be  certified  to 
the  parties,  and  the  finding  of  the  jury  was  final.  There 
was  nothing  in  the  statute  rendering  it  necessary  to  return 
either  to  the  court;  and  by  it,  the  court  had  nothing  to 
do  with  either  of  them.  There  was  no  obligation  on  the 
company  by  the  charter,  or  any  law,  to  fence  the  road, 
and  there  was  nothing  in  the  cases  stated  alleging  such 
a  liability.  The  company  was  not  the  owner  of  the  land; 
it  had  only  the  right  of  way  over  the  part  condemned. 
If  it  were  the  owner  of  the  land,  it  would  be  liable  in 
this  respect,  as  other  landholders,  under  the  general 
statute,  and  might  be  compelled,  pur^^uant  to  the  ])ro- 
visions  of  it,  either  to  erect  and  keep  up,  (^r  to  reimburse 
the  expenses  of  erecting  and  keeping  up  the  division 
fences  along  the  lines  of  their  road,  as  other  adjoining 
land-owners  would  be;  but  even  in  tliat  ease,  they  would 
only  be  liable  for  one-half  of  the  expenses,  mutually  with 
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the  adjoining  land-ownera.  But  this  general  liability  of 
land-owners  to  fence, does  not  apply  to  railroad  companies  ; 
for  they  were  not  bound  to  fence  their  railroads.  1  Amer. 
R.  R.  Cases,  212.  Redfield  on  Railways  368,  374. 

In  the  second  case  stated.  Cleaver,  the  plaintift*,  was 
not  the  owner,  but  only  a  tenant  of  the  premises  in  ques- 
tion, and  the  same  was  the  case  with  Haynes,  the  plaintiff, 
in  the  last  case  stated  ;  and  for  this  reason,  neither  of 
them  was  entitled  to  recover,  or  could  maintain  an  action 
on  the  grounds  alleged,  for  there  was  nothing  submitted 
to  the  commissioners,  or  the  jury  of  inquisitors  under 
the  charter  with  regard  to  them,  or  either  of  them.  But 
would  the  court  go  still  further  than  the  counsel  on  the 
other  side  and  say  that  the  jury  could  establish  by  the 
finding  a  covenant  real  in  the  cases  to  run  with  the 
premises  in  question,  and  embrace  among  the  privies  to 
it,  everj'  tenant  who  might  hereafter  come  into  the  pos- 
session and  enjoyment  of  them  ?  It  could  not  be  so  con- 
strued, or  considered,  for  neither  Cleaver,  nor  Haynes 
ever  had  any  privity  in  these  proceedings,  and  never  could 
have  any.     1  Amer.  R.  R.  Cases  456.   2  Cash.  536. 

In  the  case  of  Haynes,  which  was  the  third  case  sub- 
mitted, there  was  an  agreement  by  Mr.  Gray  with  Mr. 
Crawford,  since  deceased,  and  then  ilie  owner  of  the  lands 
in  question.  But  it  was  not  an  agreement  under  seal  and 
therefore  it  was  no  covenant,  and  there  could  be  no  ground 
for  alleging  it  to  be  such.  The  (lofendaiif,  liowevor,  was 
relieved  of  all  difficulty  in  the  case  on  the  score  of  that 
agreement,  for  it  was  an  agreement  made  by  one  who 
represented  himself  to  be  an  agent  of  the  company  for 
the  purpose;  but  if  he  was  such,  and  the  agreement  was 
ijinding  on  the  company,  then  the  plaintiff's  remedy,  if 
he  had  any  remedy  at  all  in  tlie  case,  which  he  denied, 
was  on  the  agreement,  the  contract  itself,  and  not  in  tlie 
present  lorm  of  action,  which  was  in  trespass  for  killing 
his  liorse. 

The  liorse  and  cattle  destroyed  were  killed  according 
to  the  cases  stated,  b\  a  train  of  cars  belonging  to  another 
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company,  the  Philadelphia,  Wilmington  and  Baltimore 
Railroad  Company  running  over  the  Delaware  Railroad 
with  the  consent  and  authority  and  by  agreement  with 
the  defendant;  and  if  so,  the  latter  could  not  be  liable 
for  their  destruction;  but  the  actions  and  redress  of  the 
plaintiifs  for  the  damages  sustained,  if  they  had  any, 
should  have  been  against  the  other  company,  whose 
servants  and  agents  in  the  course  of  their  employment 
killed  them.  Railroad  companies  were  held  in  law  to 
the  same  liabilities  as  other  owners  of  land,  and  to  no 
other,  either  greater,  or  less. 

Rodney,  in  reply:  As  to  the  character  in  which  the 
plaintiffs  sued  in  these  actions  and  the  circumstances  under 
which  the  Delaware  Railroad  Company  is  sued  by  them, 
the  principle  of  law  is  that  the  owners  of  the  road  on 
which  the  damage  occurs,  are  liable  for  the  injuries  sus- 
tained to  persons  and  property ;  and  in  cases  like  these, 
the  tenants  of  the  land  may  maintain  the  action,  and  the 
owners  of  the  road  were  liable  for  the  damages.  Fierce  on 
R.  R.  Law  356.  16  Barb.  315.  26  Vermt.  717.  Pierce  on  R. 
R.  Law  244,  245.  In  the  case  cited  on  the  other  side 
from  Amer,  Railway  Cases,  the  tenants  failed  to  main- 
tain their  actions,  not  because  they  had  no  right  us  such 
to  sue,  but  because  the  agreement  on  which  the  action 
was  founded,  was  by  parol  merely.  If  the  railroad  com- 
pany owned  the  lands  in  question  over  which  their  road 
is  laid  in  absolute  fee,  they  would  be  bound  as  adjacent 
owners  to  construct  the  required  fences  as  division  fences, 
or  to  contribute  their  mutual  half  of  the  expense  of 
erecting  and  maintaining  them.  But  such  was  not  the 
case;  and  their  property  in  the  land  being  an  excluHive 
right  of  way  over  it  only,  or  a  mere  easement,  it  was  that 
which  took  the  cases  out  of  the  operation  of  tlie  pi  inciple 
of  law  referred  to  and  relied  upon  on  the  other  side.  The 
necessity  for  fences  along  the  lines  of  the  road,  were  a 
part  of  the  damages  and  detriment  to  the  property  in  the 
land,  consequent  upon  laying  the  road  through  the  farm, 
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as  much  so  indeed,  as  the  appropriation  and  occupation 
of  the  land  itself  for  the  purposes  of  the  road  by  the  com- 
pany, and  it  was  so  admitted  to  be  in  the  argument  on 
behalf  of  the  defendants.  It  was  an  inseparable  incident 
to  the  appropriation  and  occupation  of  the  land  con- 
demned for  the  uses  of  the  company,  when  the  road  was 
projected  and  laid  throui^h  cultivated  fields  and  highly 
improved  farms,  such  as  these  were.  If  then  the  neces- 
sity of  these  fences  were  to  be  considered  as  a  part  of  the 
inherent  damages  to  the  land-owner,  consequent  upon 
laying  out  the  road  through  his  premises,  the  award  and 
finding  of  the  jury  could  not  be  received  in  part  and  re- 
jected as  to  the  residue,  that  is  to  say,  it  could  not  be 
adopted  as  to  the  mere  formal  assessment  of  the  damages 
in  money,  and  repudiated  as  to  the  obligation  and  require- 
ment on  the  part  of  the  company  to  fence.  As  to  the 
authority  of  Mr.  Gray,  as  the  agent  of  the  company  to 
make  the  contract  with  Mr.  Crawford,  as  set  forth  in  the 
last  case,  all  he  should  have  to  say  was  that  it  was  totally 
immaterial  whether  he  had  such  authority,  or  not,  at  the 
time  of  making  the  agreement,  as  the  company  afterward 
accepted  the  land  covered  by  it,  and  took  possession  of  it 
by  virtue  of  the  agreement,  and  by  so  doing,  ratified  and 
confirmed  it  and  was  now  bound  by  it. 

Gilpin,  Ch.  ./.,  announced  the  opinion  of  the  court. 
These  several  cases  came  on  for  hearing  at  the  last  term 
of  this  court ;  and  as  they  were  argued  togetlicr,  I  pro- 
pose to  deliver  but  a  single  opinion,  disposing  of  all  the 
questions  presented  in  the  argument  which  it  is  deemed 
material  to  decide.  The  principles  enunciated,  may,  with- 
out difHcnlty,  be  a[>{)lied  to  the  facts  of  each  particular 
case. 

The  second  section  of  the  supplement  to  the  act  in- 
corporating tlie  Delaware  Railroad  C'Om])any,  of  the  24th 
of  February,  185;5,  after  naming  the  commissioners  to  as- 
sess the  damages  of  the  owners  of  the  lands,  upon  which 
the  railroad  may  be  located,  and   directing   them   to  pro- 
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ceed  in  all  respects,  as  if  they  had  been  appointed  under 
the  fourteenth  section  of  the  charter,  passed  on  the 
twenty-second  of  February,  1849,  provides  that  if  either 
party  shall  be  dissatisfied  with  the  damages  assessed,  he 
may  at  any  time  within  thirty  days  after  such  assessment, 
sue  out  a  writ  of  ad  quod  damnum^  requiring  the  sheriff, 
in  the  usual  form,  to  inquire  by  twelve  impartial  men  of 
his  bailiwick,  of  the  damages  aforesaid,  and  that  their 
report  shall  be  final. 

The  commissioners  in  one  case,  and  the  jury  under  the 
writ  in  the  other,  are  to  exercise  the  powers  and  perform 
the  duties,  devolved  upon  them  rcRpectively,  under  the 
provisions  of  the  fourteenth  section  of  the  charter.  These 
powers  and  duties  are  of  specific  and  definite  character. 
The  jury  are  clothed  with  the  same  authority,  which,  in 
the  first  instance,  is  conferred  on  the  commissioners,  and 
no  more  ;  and  the  extent,  or  limit,  of  this  authority,  is 
to  be  ascertained  from  the  terms  of  the  fourteenth  sec- 
tion. 

Now,  what  are  they  authorized  and  directed  to  do  ? 
They  are  to  assess  the  damages  of  the  owners  of  lands 
upon  which  the  railroad  may  be  located;  that  is,  they  are 
to  ascertain  and  determine  the  pecuniary  compensation 
to  which  the  owners  are  entitled,  for  the  injury  which 
they  have  sustained,  by  reason  of  the  location  and  con- 
struction of  the  railroad  through  their  lands.  This  is 
the  extent  of  their  authority. 

The  word  damages,  in  this  connection,  is  not  of  ditfi- 
cult  interpretation  ;  it  has  a  well  ascertained  legal  signifi- 
cation. It  simply  means  a  pecuniary  compensation  or 
recompense  to  the  plaintifis  for  injuries  actually  received 
by  them  from  the  defendants.  The  damages  assessed 
should  be  commensurate  with  the  injury  sustained,  and 
nothing  more.  And  on  ascertaining  them,  the  jury  might, 
in  these  cases,  have  includ^'d,  if  they  had  seen  fit,  the 
costs  of  the  fences,  as  incidental  to  the  taking  of  the  laml  ; 
hut  there  is  nothing  in  the  cliiuter  authorizing  them  to 
make  a  contract  between  the  parlies,  or  to  impose  upon 


VANDERGRIFT  v.  THE  DELAWARE  R.  R.  CO.     297 

the  railroad  company,  any  obligation  whatever,  in  respect 
to  the  erection  of  fences,  along  the  line  of  the  road.  We 
are  therefore  of  the  opinion,  that  in  undertaking  to  do  so, 
by  incorporating  in  their  return,  a  provision  that  the 
railroad  company  shall  make  and  keep  up  all  fencing  on 
both  sides  of  the  road,  they  assumed  to  exercise  powers 
not  granted  to  them,  and  that  this  portion  of  their  return 
is  of  no  effect. 

The  next  question  is,  whether,  under  the  general  law, 
the  defendants  were  bound  to  erect  and  maintain  fences  ? 
We  think  not.  We  know  of  no  general  statutory  pro- 
vision in  this  State,  requiring  railroad  companies  to  fence 
their  roads.  We  do  not  consider  the  fence  law,  as  con- 
tained in  chapter  fifty-seven  of  the  Revised  Code,  as  at 
all  applicable  to  railroads.  And  it  seems  to  us,  to  be  well 
settled  by  a  series  of  well  considered  decisions,  both  in 
this  Country  and  in  England,  that  where  there  exists  no 
statutory  regulations  defining  the  duties  of  railroad  com- 
panies in  respect  to  fencing,  they  are  under  no  obligation 
to  make  or  maintain  fences,  between  their  road  and  the 
adjoining  lands.  They  come  within  the  common  law 
rule ;  and  at  common  law,  the  owner  of  land  is  not 
obliged  to  fence  asrainst  the  cattle  of  his  neighbor.  The 
owner  of  cattle  is  bound  to  keep  them  within  his  own 
lines,  and  if  he  suffers  them  to  go  at  large,  and  they  stray 
upon  the  premises  of  his  neighbor,  they  are  clearly  tres- 
passers, and  he  is  liable  for  whatever  damage  they  may 
commit;  and  as  a  general  rule,  he  cannot  recover  for  in- 
juries received  l?y  them,  while  thus  wrongfully  on  his 
neighbor's  premises.  So  too,  in  regard  to  railroad  com- 
panies ;  at  common  law,  they  are  not  bound  to  fence. 
Their  obligations  in  this  respect,  are  only  co-extensive 
with  statutory  requirements  ;  and  in  the  absence  of  such 
requirements,  no  liability,  as  a  general  rule,  exists  for  in- 
jury to  cattle  while  straying  on  the  track.  They  have  a 
right  to  the  unobstructed  enjoyment  of  the  right  of  way  ; 
they  have  a  right  to  run  their  cars  over  the  road,  without 
let  or  hinderance,  and  cattle,  straying  upon  the  road,  are 
38 
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regarded  by  the  law,  as  being  there  wrongfully,  as  tres- 
passers; and  they  are  not  liable  for  the  destruction  of 
cattle  so  being  there,  unless  they  are  guilty  of  wilful 
negligence  or  misconduct.  But  in  the  cases  now  under 
consideration,  no  negligence,  whatever,  is  alleged  against 
the  company. 

The  case  of  Robert  P.  Haynes  difters  materially  from 
the  other  cases,  in  the  fact  that  there  was  a  contract  on 
the  part  of  the  defendants  to  make  and  keep  up  good 
and  substantial  fences,  on  each  side  of  the  road.  This 
contract  purports  to  have  been  made  on  behalf  of  the  de- 
fendants by  Andrew  C.  Gray,  with  William  H.  Crawford, 
the  then  owner  of  the  laud.  It  is  in  writing,  but  not 
under  seal.  And.  a  doubt  has  been  suggested  in  the 
course  of  the  argument,  whether  the  agreement  as  set 
out  in  the  case  stated,  is  sufficient  to  bind  the  railroad 
company.  The  authority  of  Mr.  Gray  to  act  as  the  agent 
of  the  defendants,  is  not  stated;  but  we  think  that  the 
agreement  being  made  by  the  parties,  a  part  of  the  case 
stated,  amounts  to  an  implied  recognition  on  the  part  of 
the  defendants  of  his  authority  to  act  as  their  agent.  As- 
suming then  that  he  was  authorized  to  contract  on  their 
behalf,  the  question  is  presented  as  to  the  legal  effect  of 
the  contract,  as  between  the  parties  to  this  suit. 

The  ancient  rule,  at  common  law,  in  respect  to  corpora- 
tions aggregate,  unquestionably  was,  that  they  could  con- 
tract only  by  deed,  that  is,  under  their  corporate  seal. 
But  in  this  country,  where  corporations  of  this  character 
have  been  created  and  multiplied  by  the  legislatures  of 
the  several  states,  for  almost  every  conceivable  purpose, 
the  old  rule,  on  account  of  its  practical  inconvenience 
and  injustice,  has  become  greatly  relaxed.  Indeed,  the 
exigencies  and  interests  ot  the  business  community  have 
been  such  as  to  require  this  to  be  done  ;  and  as  a  conse- 
quence, the  current  of  raodecn  decisions  has  been  such  as 
gradually  to  change  the  ancient  rule,  until  at  length,  cor- 
poratioiiri  are,  in  regard  to  the  appointment  of  agents  and 
the  making  of  contracts,  placed  on  the  same  footing  with 
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individuals.  So  too,  has  the  rule  been  relaxed  in  England, 
though  perhaps,  not  to  the  same  extent.  The  contract, 
therefore,  we  consider  a  binding  contract,  between  the 
parties  who  made  it.  But  the  remedy  must  be  had  on 
the  contract  itself,  for  a  breach  of  it,  at  the  instance  of 
the  party  with  whom  and  for  whose  benefit  it  was  made, 
or  his  personal  representatives,  and  not  by  action  of  tres- 
pass at  the  suit  of  a  stranger.  It  does  not  enure  to  the 
benefit  of  the  plaintiflf,  Haynes,  as  tenant  of  the  land. 
To  take  any  other  view  of  the  question,  would  be  to  treat 
the  contract  as  a  covenant  running  with  the  land,  which 
it  undoubtedly  is  not.  Morse  r.  The  Boston  and  Maine  R. 
R.  Company,  2  Cash.  536. 

The  plaintiff's  counsel  seems  to  rely  mainly,  on  the 
New  York  and  Vermont  cases  of  Rensselaer  and  Saratoga 
R.  R.,  4  Paige  553,  and  Quimbg  v.  Vermont  Central  R.  R. 
Co.,  23  Vermont  387,  as  sustaining  the  doctrine  he  con- 
tends for.  These  cases,  however,  are  in  direct  conflict 
with  the  settled  rule  of  the  common  law,  and  with  the 
general  course  of  decisions  in  other  states.  The  New 
York  case  does  not  appear  to  have  been  followed  even  in 
that  state  ;  in  fact,  it  is  in  conflict  with  subsequent  de- 
cisions there,  as  well  as  elsewhere. 

The  decision  in  the  Vermont  case,  is,  to  say  the  least 
of  it,  anomalous  in  its  character.  It  looks  more  like  a 
case  of  judicial  legislation,  than  the  application  of  any 
recognized  principle  of  the  common  law.  As  to  statutory 
rules  or  requirements,  there  was  none.  But  it  does  not 
seem  to  have  settled  the  law  even  in  Vermont;  at  least, 
there  is  a  want  of  uniformity  in  their  decisions  on  the 
question,  as  may  be  seen  by  reference  to  the  subsequent 
case  of  Hurd  v.  Rutl.  ami  Burl.  li.  R.  Co.,  'lb  Vernti.  123, 
in  which  it  is  laid  down  that  where  no  statute  exists,  und 
no  obligation  is  imposed  by  covenant  or  prescription,  a 
railroad  company  is  not  bound  to  fence  their  lands. 

Let  judgment,  therefore,  be  entered  in  each  of  these 
cases  for  the  defendants. 
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Delight  Gardner  v.  William  Daniel. 

In  an  action  of  debt  qui  tarn  under  the  statute  against  usury  to  recover  the 
forfeiture  and  penalty  imposed  by  it,  at  the  suit  of  the  surety,  the  princi- 
pal in  the  bond  given  to  secure  the  payment  of  the  money  borrowed,  is  a 
competent  witness  to  prove  the  usury. 

The  offence  is  consummated,  the  forfeiture  is  incurred  and  the  cause  of 
action  accrues  under  the  statute,  not  when  the  loan  is  contracted  and  the 
money  is  advanced  by  the  lender,  but  when  the  debt  is  paid  by  the  bor- 
rower. And  the  forfeiture  ought  not  to  exceed  the  actual  amount  lent, 
without  interest  thereon. 

This  was  an  action  of  debt  qui  tarn  under  the  statute 
against  usury  by  Delight  Gardner  against  William  Daniel, 
to  recover  the  penalty,  or  forfeiture  of  money  lent  by  the 
defendaiit  to  John  B.  Deakyne  upon  a  usurious  contract 
and  at  an  illegal  rate  of  interest.  Two  loans  were  originally 
contracted  by  the  latter  of  the  defendant  in  1853,  for 
which  a  bonus  was  paid,  and  on  which  interest  was  re- 
served at  the  rate  of  twenty  per  cent,  per  annum  on  the 
amount  actually  advanced,  and  for  which  Deakyne  after- 
ward gave  his  judgment  bonds,  one  on  the  26th  of  Jan- 
uary, 1854,  and  the  other  on  the  12th  of  July  following, 
to  the  defendant,  with  the  plaintiff,  Gardner,  as  his  surety 
in  them.  Judgments  were  entered  upon  the  bonds  and 
were  subsequently  paid  by  Gardner,  on  the  12th  of  Sep- 
tember, 1859,  and  this  suit  was  commenced  by  him  on 
the  17th  of  November  ensuing.  The  pleas  were  Nil  debet 
and  the  statute  of  limitations. 

John  B.  Deakyne,  the  obligor  in  the  bonds,  was  called 
as  a  witness  for  the  plaintiff  to  prove  the  usury  and  was 
objected  to  on  the  other  side  as  incompetent,  because  it 
was  against  public  policy  and  the  establii^hed  rules  of  legal 
evidence,  to  permit  a  party  to  contradict,  or  vary  his  own 
deed.  Bat  the  Court  overruled  the  objection  and  allowed 
him  to  be  sworn,  considering  the  point  as  settled  on  the 
authority  of  Banner  v.  Gregg,  1  JIarr.  523.  The  witness 
was  then  sworn  upon  his  voir  dire  and  testifying  that  he 
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had  no  interest  in  the  event  of  this  suit  and  was  neither 
to  gain,  or  lose  by  the  result  of  it,  he  was  sworn  and  ex- 
amined in  the  case  and  proved  the  usurious  character  of 
the  loans. 

Booth,  for  the  plaintiff:  Upon  the  evidence  adduced 
there  could  be  but  one  defence  raised  to  the  right  of  the 
plaintiff  to  recover  in  the  action,  and  that  was  under  the 
plea  of  the  statute  of  limitations.  The  loans  it  was  true, 
were  originally  contracted  in  1853,  and  the  judgment 
bonds  which  were  afterward  given  for  them,  were  exe- 
cuted in  1854;  but  they  were  not  paid  until  the  12tli  of 
September,  1859,  aud  this  suit  was  brought  on  the  17th 
of  November  following,  or  in  about  two  months  there- 
after. Under  our  statute  of  limitations,  no  civil  action 
for  a  forfeiture  upon  a  penal  statute,  could  be  brought 
and  maintained  after  the  expiration  of  one  year  from  the 
accruing  of  the  cause  of  such  action  ;  aud  under  that  plea, 
it  might  be  contended  on  the  other  side  that  the  cause  of 
action  accrued  when  the  loans  were  made,  and  not  when 
the  judgments  which  were  afterward  confessed  on  the 
bonds  given  for  the  money  were  paid,  and  that  therefore 
the  suit  was  barred.  He  should,  however,  anticipate  this 
defence,  only  so  far  as  to  show  by  the  citation  of  a  few 
authorities  that  such  was  not  the  law  of  the  case,  aud  that 
the  cause  of  action  did  not  accrue  until  the  judgments 
were  paid,  and  therefore  the  suit  was  not  barred  and  the 
plea  was  no  defence  to  the  action.  Chit,  on  Contr.  608.  7 
T.  R.  184.  3  Eng.  C.  L.  R.  332.  11  Eiig.  ('.  L.  R.  434.  1 
Eng.  C.  L.  R.  263.  2  Barn,  and  AdoL  589.    13   Peters  345. 

Spruayice,  for  the  defendant:  The  statute  of  Anne  in 
England,  commonly  called  there  the  statute  of  usury,  was 
substantially  the  same  as  our  own  statute  on  this  subject; 
but  the  court  would  observe  that  there  is  no  time  limited 
in  the  statute  itself,  within  which  the  action  shall  be 
brought  tor  the  forfeiture  or  penalty  accruing  under  it  in 
this  iState.  It  must,  however,  be  brought  within  the  time 
limited  by  our  statute  of  limitations  for  u  civil  action  tor 
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a  forfeiture  upon  a  penal  statute,  which  was  in  one  year 
from  the  accruing  of  the  cause  of  such  action.  Rev.  Code 
441.  Com.  on  Usury ^  5  Imw  Libr.  222.  But  the  counsel 
on  the  other  side  had  contended  that  the  cause  of  action 
for  such  forfeiture,  or  penalty  does  not.  accrue  until  the 
usurious  loan,  or  debt  has  been  paid  and  extinguished, 
and  had  cited  several  authorities  in  support  of  it,  but 
none  of  which  sustained  the  position,  for  no  case  could 
be  found  either  in  this  country,  or  in  England,  in  which 
it  had  been  ruled  that  the  action  would  not  lie  until  the 
whole  debt  had  been  paid.  In  Wade  v.  Wilson.  1  East 
195,  the  ruling  was  otherwise,  and  in  I  Doug.  235,  the 
reasoning  of  the  court  sustained  that  ruling.  Scurry  v. 
F'reeman,  2  B.  ^  P.  381,  also  sustained  that  decision. 
With  reference  to  the  plea  of  the  statute  of  limitations, 
the  question  was,  when  was  the  offence  consummated? 
That  is  to  say,  when  was  the  forfeiture,  or  penalty  in- 
curred, and  when  did  the  cause  of  action  for  it  accrue  in 
this  case  ?  The  offence  was  complete  and  consummate 
the  moment  the  usurious  contract  for  the  loan  was  made 
and  the  money  was  delivered  under  it  by  the  defendant 
to  Deakyne,  the  borrower,  and  as  the  bonus  was  then  re- 
served and  paid  out  of  it,  and  for  it,  the  penalty  or  for- 
feiture was  then  incurred,  and  the  cause  of  action  then 
accrued  and  the  action  for  it  was  barred  in  one  year  there- 
after. Suppose  Deakyne  and  the  surety  had  both  utterly 
failed  and  never  repaid  any  portion  of  the  money  bor- 
rowed, or  had  resisted  and  avoided  the  judgment  of  it 
on  the  ground  of  the  usury  and  illegality  of  the  loans 
for  which  the  bonds  were  given,  would  the  offence  of  the 
defendant  have  been  the  less,  or  the  less  complete  either 
in  point  of  fact  or  in  point  of  legal  turpitude  and  char- 
acter? He  therefore  contended  that  the  cause  of  action 
accrued  in  the  case  when  the  loans  were  contracted,  and 
that  the  >uit  was  consdiuently  barred  by  the  act  of  lim- 
itations, and  should  ask  the  court  to  so  instruct  the  jury. 


Booth,  replied. 
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The  Courts  Gilpin,  Ch.  J".,  charged  the  jury:  The  pro- 
vision of  the  statute  in  this  state  against  what  is  commonly 
termed  usury,  is  in  these  words  :  "  The  legal  rate  of  in- 
terest is  six  per  centum  per  annum ;  and  if  any  person 
shall  directly  or  indirectly,  take  for  the  loan,  or  use  of 
money,  more  than  six  dollars  for  the  loan,  or  use  of  one 
hundred  dollars,  for  one  year,  and  in  that  proportion,  he 
shall  forfeit  and  pay,  to  any  one  who  will  sue  for  the  same, 
a  sum  equal  to  the  money  lent ;  one  half  for  the  use  of 
the  person  so  suing,  and  the  other  half  for  the  use  of  the 
State."     Any    violation    of  this  provision   subjects    the 
party  offending  to  the  forfeiture  of  a  sum  equal  to  the 
money  lent.     The  only  defence  set  up  in  this  case  is  that 
the  action  is  barred  by  the  statute  of  limitations,  because 
it  was  not  commenced  as  the  defendant's  counsel  has  con- 
tended, within  one  year  after  the  accruing  of  the  cause 
of  action,  or   the  consummation   of  the  offence,  on  the 
completion  of  which,  the  forfeiture  and  penalty  occurred. 
On  this  point  and  upon  the  question   which   had   been 
presented  in  the  argument  of  counsel  for  consideration 
and  decision,  it  is  the  opinion  of  the  court  that  the  cause 
of  action  accrued  in  this  case  when  the  debts,  or  loans 
were  paid,  whenever  that  may  have  been,  and  which  it 
was  for  the  jury  to  determine  from  the  evidence  before 
them;  and  if  the  suit  was  commenced  not  more  than  one 
year  after  the  debts  were  paid,  the  action  was  not  barred, 
and  the  plea  of  the  statute  of  limitations  was  not  a  good 
and  valid  defence  against  it,  and  the  verdict  in  that  event 
should  be  for  the  plaintiff.     According  to  the  evidence 
the  judgments  which  were  entered  by  confession  on  the 
bonds  given  to  secure  the  repayment  of  the  loans,  were 
not   paid    until    the   12th  of  September,   1859,  and  this 
action  was  commenced  on  the  17th  of  November  in  the 
same  year,  and  if  such  were  the  tacts  in  the  case,  it  of 
course,  was  not  barred.     The  jury,  however,  must  be  sat- 
isfied from  the  evidence  in  the  case  that  a  loan  of  money 
was  made  by  the  defendant  to  Deakyne,  for  which  he  had 
taken  and  received  for  the  use  of  it,  more  than  at  the 
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rate  of  six  per  centum  per  annum,  or  they  could  not  be 
justified  in  finding  in  favor  of  the  plaintiff;  and  if  satis- 
fied from  the  proof  produced,  that  sucli  was  the  case, 
the  amount  of  their  verdict  in  favor  of  the  plaintiflf,  ought 
not  to  exceed  the  actual  amount  of  money  lent  by  the 
defendant  to  Deakyne,  without  interest  thereon. 


"Work,  McCouch  &  Co.  v.  James  Taxman. 

A.  check  oa  a  bank  payable  after  date,  is  an  inland  bill  of  exchange.  Bat 
in  an  action  on  auch  check  a^iinst  the  drawer  of  it,  it  is  not  necessary 
for  the  plainliS'to  allege  in  his  affiJavit  of  the  cause  of  action,  that  notice 
of  itsdishonor  for  nonpayment  when  due,  was  served  upon  the  defendant, 
to  entitle  bim  to  judgment  thereon,  without  an  afEdavit  of  defence  filed 
by  the  defendant. 

Assumpsit  on  a  bank  check  which  was  in  the  following 
words :  Citizens  Bank  at  Middletown,  pay  to  William 
Myers,  or  order,  two  hundred  and  eighty-nine  dollars. 
Payable  September  lltb,  1860,  signed  by  James  Tatraan, 
the  defendant,  and  endorsed  in  blank  by  William  Myers, 
the  payee.  It  bore  date  August  27th,  1860.  The  action 
was  brought  to  the  present  term  of  the  court,  a  copy  of 
the  check  with  an  affidavit  of  the  cause  of  action  having 
been  previously  filed  in  the  usual  form  by  the  plaintiffs, 
who  now  moved  for  judgment  for  the  want  of  an  affidavit 
of  defence  on  the  other  side. 

T.  F.  Bayard,  for  the  defendant,  objected  to  the  motion 
for  judgment,  because  the  affidavit  of  the  cause  of  action 
filed  by  the  plaintiffs  was  insufficient  to  entitle  them  to  it. 
A  check  like  this,  payable  after  date  had  been  decided  in 
this  court  to  be  an  inland  bill  of  exchange  and  that  the 
drawer  of  it  is  conditionally  liable  upon  it,  and  is  therefore 
entitled  to  notice  of  its  dishonor  and  non-payment  when 
due  and  presented.  Bradley  v.  llamdtoiVs  Admr.,  5  Ilarr, 
305.     The    affidavit   of  the    cause  of  action  contains  no 
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notice  of  this  fact  and  no  allegation  of  the  notice  of  the 
dishonor  of  the  check  for  non-payment  when  due  and 
presented  at  the  bank  to  the  defendant,  the  drawer  of  it, 
and  therefore  it  disclosed  no  legal  right  on  the  part  of  the 
plaintiffs  to  recover  against  the  defendant  upon  the  check, 
without  alleging  notice  of  its  dishonor  duly  served  upon 
him.  Such  affidavits  being  against  the  course  of  the 
common  law,  and  to  some  extent  perhaps,  against  natural 
right,  he  understood  the  principle  and  practice  of  the 
court  to  be  to  construe  them  strictly,  and  in  case  of  doubt, 
to  give  the  defendant  the  benefit  of  it. 

McCaulley,  for  the  plaintiffs  :  The  rule  of  the  court  and 
the  statute  of  the  State  on  this  subject  simply  required  in 
case  of  a  bill  of  exchange,  if  this  was  such,  or  promissory 
note,  in  an  action  against  any  person  liable  upon  it,  that 
a  copy  of  the  bill,  or  note  should  be  filed,  with  an  affidavit 
of  the  cause  of  action  and  that  nothing  had  been  paid  or 
delivered  in  satisfaction  of  it,  unless  in  case  of  credits, 
and  then  to  disclose  them  with  the  balance  actually  and 
truly  due.  And  this  was  never  intended  as  a  substitute 
for  a  declaration  in  the  cause,  in  which  all  that  has  been 
contended  for  by  the  other  side,  must  be  duly  averred, 
or  the  plaintiffs  could  not  recover. 

The  Court  gave  judgment  for  the  plaintiffs. 


Benjamin  McDaniel  v.  Henry  Webster. 

If  a  special  contract  be  entered  into,  to  build  a  mill  for  a  specific  price, 
and  the  mill  is  built  and  the  special  contract  is  executed,  the  builder's 
book  of  original  entries  of  charges  for  daily  work  and  materials  furnished 
in  building  it,  is  not  evidence  to  prove  the  work  done,  or  the  supply  of 
the  material,  or  the  value  of  either  ;  for  in  such  a  case,  he  is  confined  to 
his  speeial  contract  and  must  recover  strictly  according  to  the  terms  of 
it. 

But  if  there  was  no  special  agreement  in  the  case,  or  if  the  work  was  com- 
menced and  prosecuted  to  a  certain  stage  under  a  special  agreement  for 

39 
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a  specific  price  for  building  and  completing  it,  and  it  was  then  rescinded 
or  abandoned  by  reason  of  the  misconduct  of  the  other  parly  in  un- 
reasonably interfering  with,  or  interrupting  the  regular  prosecution  of  the 
work,  his  book  of  original  entries  is  admissible  and  competent  evidence 
for  the  purposes  above  stated  ;  but  though  admissible  and  competent 
evidence  in  either  of  the  latter  cases,  to  prove  the  work  done  and  the 
materials  furnished,  and  the  value  of  both,  it  is  not  conclusive  evidence  ; 
for  the  jury  must  take  into  consideration  all  the  facts  and  circumstances 
proved  in  the  case,  and  determine  from  the  evidence  before  them,  the 
amount  of  work  done  and  of  the  materials  furnished  and  the  value  of 
each,  and  make  up  their  verdict  in  accordance  with  it. 

Assumpsit  for  work  and  labor  and  materials  furnished 
in  building  a  grist  mill  by  the  plaintiff  for  the  defendant. 
The  declaration  contained  only  the  common  counts,  to 
which  the  usual  pleas  were  pleaded.  The  plaintiff  pro- 
duced and  was  sworn  to  his  book  of  account  containing 
his  original  entries  for  work  done  and  materials  furnished 
by  him  in  building  it,  which  was  put  in  evidence.  There 
was  originally  a  special  contract  between  the  parties  that 
the  plaintiff  was  to  do  all  the  mill-wright  work  upon  it 
and  put  the  mill  in  running  order  for  one  thousand  dol- 
lars, under  which  he  commenced  work  upon  it,  employing 
workmen,  and  supplying  materials  for  it,  to  the  amount 
of  $140.  A  considerable  portion  of  the  work  had  been 
done  on  the  machinery  of  the  mill,  and  the  house  had 
been  built  and  the  lioors  laid,  when  a  fire  occurred  in  it, 
by  reason  of  which  the  work  upon  it  was  damaged  and 
suspended.  It  was  proved,  liowever,  that  the  building 
at  night,  was  in  the  care  and  keeping  of  the  defendant, 
who  had  had  several  dancing  parties  in  it  in  the  mean- 
while, but  none  on  the  night  in  which  the  fire  occurred. 
On  the  part  of  the  plaintiff  it  was  proved  that  some  of 
the  men  whom  the  defendant  had  in  his  employ,  did  not 
make  good  time  with  their  work  during  the  progress  of 
it,  and  on  behalf  of  the  defendant  that  the  plaintiff  un- 
reasonably obstructed  and  delayed  the  prosecution  of  it, 
by  more  than  once  interrupting  and  abruptly  ordering  it 
to  be  stopped,  and  by  delay  in  furnishing  sand  and  lime 
for  the  building  which  lie  was  to  Hup{)ly,  because   as  he 
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alleged,  he  had  not  time  to  haul  it.  It  was  also  proved 
for  the  plaintiff  that  not  long  after  the  fire,  he  formally 
notified  and  requested  the  defendant  to  resume  the  work 
and  to  proceed  and  finish  it  according  to  the  contract, 
which  the  defendant  refused  and  omitted  to  do. 

Gordon,,  for  the  plaintiff,  did  not  deny  that  the  work 
in  question  had  been  commenced  by  the  plaintifl"  under 
a  special  contract  with  the  defendant  such  as  had  been 
stated.  But  having  been  constrained  by  the  unreasonable 
interference  and  interruption  of  the  defendant  and  his 
delay  in  furnishing  the  requisite  materials  to  be  supplied 
by  him,  as  well  as  by  the  accident  of  the  fire,  which  was 
attributable  to  his  negligence,  to  discontinue  and  abandon 
both  the  contract  and  the  work  under  it,  the  plaintiff"  was 
entitled  in  law  under  the  circumstances  proved,  to  waive 
and  abandon  it  entirely,  and  to  recover  on  the  common 
counts,  and  in  this  action,  for  the  work  and  labor  per- 
formed and  the  materials  furnished  by  him,  whatever  they 
were  worth,  up  to  the  time  of  the  abandonment  of  the 
contract  and  the  work  under  it,  just  as  if  no  special  con- 
tract had  ever  been  made  between  the  parties  concerning 
it.  The  sum  which  he  demanded  on  this  ground,  and 
which  the  charges  in  his  book  of  original  entries  and  the 
testimony  of  his  witnesses  liad  proved  was  about  four 
hundred  and  fifty  dollars. 

D.  M.  Bates,  for  the  defendant :  The  demand  of  the 
plaintiff  it  seemed  was  about  $450  00  according  to  the 
charges  contained  in  liis  book  account  against  the  de- 
fendant. He  admitted,  under  the  facts  established  in  evi- 
dence, that  the  plaintiff  was  entitled  to  recover  in  this 
action  according  to  the  value  prcjved  of  the  work  done 
and  the  materials  supplied  i)v  him.  Hut  assuming  tliut 
this  was  done  under  a  special  agreement  ])etween  the 
parties,  to  the  effect  tiiat  the  whole  mill-wright  work  was 
to  be  tini^hed  and  coiujileted  and  the  mill  put  in  running 
order  tor  one  thousand    <lollars,  still,  although    the    con- 
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tract  was  never  executed,  but  was  rescinded,  or  abandoned 
by  the  consent  of  the  parties  during  the  progress  of  the 
work  under  it,  and  the  plaintiff  was  thereby  permitted  to 
resort  to  this  form  of  action  and  to  recover  on  the  com- 
mon counts  for  the  work  and  materials  accordingly  per- 
formed and  supplied  by  him,  yet  the  plaintiff's  book  of 
original  entries  was  not  evidence  to  fix  and  determine 
the  price,  or  value  of  them,  and  was  not  admissible  for 
that  purpose ;  but  the  value  of  them  must  be  proved  by 
other  evidence  than  his  own  charges,  and  proof  of  his 
own  making.  Because,  when  the  whole  work  was  to  be 
done  for  a  specific  price  specially  agreed  upon  between 
the  parties,  the  party  to  do  the  work  had  no  right  to  charge 
for  it  by  the  day,  for  the  nature  and  essence  of  the  agree- 
ment and  understanding  between  the  parties  at  the  time 
of  doing  the  work,  precluded  such  a  charge.  But  his 
book  of  original  entries  was  not  legal  evidence  to  support 
his  demand  upon  another  ground ;  because  the  items  of 
daily  charge  entered  in  it,  were  not  of  matters  properly 
chargeable  in  an  account.  1  GreenL  Ev.  sec.  118  in  note  2. 
Merrill  V.  The  Ithaca  and  Ov'ego  R.  R.  Compani/,  16  Wend. 
594.  In  such  a  case  the  value  of  the  work  done  must  be 
proved  by  the  testimony  of  witnesses  competent  to  judge 
of  it,  and  not  by  the  party's  own  book  account.  In  the 
case  just  cited  from  Wendell's  Reports,  the  court  said 
charges  for  anything  done,  or  delivered  under  a  supposed 
special  contract,  but  which  afterward  becomes  matter  of 
account  by  operation  of  law,  in  consequence  of  a  recision 
of  the  contract,  cannot  be  proved  by  the  party's  book. 
There  must  be  a  right  to  charge  when  the  work  is  done, 
or  the  goods  are  delivered,  or  the  book  cannot  be  used 
for  that  purpose. 

There  was  also  another  question  which  he  wished  to 
present  in  relation  to  this  matter,  and  it  was  this  ;  would 
the  court  take  upon  itself  to  decide  on  the  evidence  before 
it,  that  there  was  a  special  contract  in  this  case,  or  leave 
that  question  to  be  determined  by  the  jury,  subject  to 
the  direction  of  the  court  on  the  other  point  dependent 
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upon  it,  in  case  the  jury  should  be  of  opinion  that  there 
was  a  special  agreement  between  the  parties  originally 
with  regard  to  the  work,  but  that  it  was  afterward  re- 
scinded, or  abandoned  by  them  during  the  prosecution  of 
it  ?  He  thought  it  was  the  province  of  the  court  to  de- 
cide the  question,  for  whenever  the  question  relates  to  the 
competency  of  the  evidence,  or  it  becomes  material  to 
determine  whether  it  is  properly  admissible,  or  not,  it  is 
the  duty  of  the  court  to  decide  it,  and  they  will  not  refer 
it  to  the  jury. 

Gordon^  replied. 

The  Courts  Gilpin,  Ch.  J^,  charged  the  jury  :  It  had  been 
conceded  on  the  part  of  the  defendant  that  the  plaintiff 
was  entitled  to  recover  in  the  action  to  the  extent  of  the 
value  proved  of  the  work  performed  and  of  the  materials 
furnished  by  him  in  building  the  mill  up  to  the  time  of 
his  abandoning  it ;  but  the  counsel  differ  as  to  the  method 
in  which  this  value  is  to  be  proved  and  established  by 
the  plaintiff.  Our  statutes  provide  [Her.  Code  184,  382,) 
that  a  book  of  original  entries,  regularly  and  fairly  kept, 
shall,  with  the  oath  or  affirmation  of  the  plaintiff,  be  ad- 
mitted in  evidence  to  charge  the  defendant  with  the  sums 
therein  contained  for  goods  sold  and  delivered,  and  other 
matters  properly  chargeable  in  an  account.  Cash  items 
are  expressly  pronounced  in  the  statute  not  to  be  such  ; 
but  charges  or  items,  such  as  have  been  proved  and  are 
referred  to  in  this  case,  have  always  been  held  to  be  so. 
The  object  of  the  statute,  however,  as  we  understand  it, 
is  simply  to  make  such  books  of  original  entries  with  the 
charges  contained  in  them  regularly  and  fairly  kept,  with 
the  oath  or  affirmation  of  the  party,  admissible,  or  com- 
petent evidence  merely  in  the  case,  but  leaving  the  weight, 
credibility  and  effect  to  which  they  may  be  entitled  in 
any  case  when  admitted,  entirely  with  the  jury;  and 
therefore  it  has  always  been  held  competent  for  the  other 
side  to  disprove  the  character  of  the  book  of  entries,  or 
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the  items,  or  sums  contained  in  them  if  he  can,  after  they 
are  admitted  in  evidence.  As  to  the  point  made  by  the 
counsel  for  the  defendant  in  regard  to  the  special  agree- 
ment alleged  to  have  been  originally  made  between  the 
parties  for  the  mill-wright  work  upon  the  mill,  and  under 
which  the  work  upon  it  was  done,  so  far  as  it  was  done 
by  the  plaintiff,  whether  there  was  such  a  special  agree- 
ment, or  any  other  special  agreement  in  the  case,  it  was 
purely  a  question  of  fact  for  the  jury  to  determine  from 
the  evidence  before  them,  and  on  which  it  was  neither 
the  duty,  nor  the  privilege  of  the  court  to  express  any 
opinion.  If  the  work  was  done  under  a  special  agree- 
ment such  as  had  been  stated,  the  plaintiff's  book  of 
original  entries  with  the  charges  and  sums  contained  in 
his  account,  was  not  proper,  or  sufficient  evidence  to 
prove  the  value  of  his  services,  or  work  done  and  material 
furnished  by  him  in  building  the  mill  ;  for  in  that  case, 
the  plaintiff  would  be  confined  to  his  special  contract, 
and  could  only  charge  and  recover  in  strict  accordance 
with  the  terms  of  it.  But  if  the  work  was  not  performed 
and  the  materials  were  not  supplied,  under  any  special 
agreement,  or  if  there  was  originally  a  special  agreement 
between  the  parties  in  regard  to  the  matter,  under  which 
it  was  commenced  and  prosecuted  as  far  as  it  was  per- 
formed by  the  plaintiff,  but  which  special  contract  was 
afterward  rescinded,  or  abandoned  by  reason  of  the  mis- 
conduct of  the  defendant  in  unreasonably  interfering 
with,  or  interrupting  the  regular  prosecution  of  the  work, 
the  plaintiff  would  then,  in  either  case,  be  entitled  to  re- 
cover on  the  common  counts  for  his  work  and  the  materials 
furnished,  as  far  as  he  had  proceeded  with  it,  without  any 
reference  to  the  special  agreement,  the  same  as  if  none 
had  ever  been  entered  into  by  him  ;  and  in  either  of  those 
events,  we  consider,  and  rule,  that  his  book  of  original 
entries  would  be  admissible  and  competent  evidence  to 
go  to  the  jury  under  our  statute,  to  prove  the  work  done 
and  materials  furnished,  and  the  value  of  them  ;  but  it 
would  not  necessarily  be  conclusive,   or   uniinpeacliable 
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evidence  for  either  purpose  in  our  opinion.  For  the  jury 
must  take  into  their  consideration  all  the  facts  and  cir- 
cumstances proved  in  the  case,  and  determine  from  all 
the  evidence  before  them,  both  the  amount  of  work  done 
and  the  materials  furnished  and  the  value  of  each  and 
make  up  their  verdict  in  accordance  with  it. 


Emile  C.  Geylin  v.  Brutus  de  Villeroi. 

Ijetters  in  the  French  language  offered  io  evidence,  ordered  by  the  court  to 
be  translated  into  English  by  a  translator,  and  such  copies  sworn  to  by 
him,  to  bp  read  in  evidence. 

If  a  contract  be  made  and  the  defendant  leaves  the  country  and  continues 
abroad  and  beyond  the  seas  for  seven  years,  the  action  upon  it  is  not 
barred  by  the  statute  of  this  State. 

No  written  instrument,  nor  particular  form  of  words  is  necessary  to  the 
appointment  of  an  agent.  An  agency  may  be  created  either  by  express 
words,  or  by  the  acts  of  the  principal  and  agent,  or  it  may  be  implied,  or 
inferred  from  circumstances  and  the  conduct  of  the  parties  ;  and  it  may 
be  general,  or  special,  and  established  by  either  direct,  or  indirect  evi- 
dence, provided  the  facts  and  circumstances  disclosed  fairly  justify  such 
an  implication  or  inference.  The  act  of  the  agent  is  the  act  of  his  prin- 
cipal and  the  latter  is  bound  by  all  the  acts,  contracts,  orders  and  pro- 
ceedings of  his  agent  done.  made,  given  or  undertaken  in  good  faith  and 
in  due  exec  ition  oi  the  authority  conferred  upon  him  for  the  purpo.se. 
And  wherever  the  acts  of  the  agent  will  bind  the  principal,  there  the 
rej>resentations,  declarations  and  admissions  of  the  agent  in  respect  to 
the  same  subject  matter,  will  also  bind  him,  if  made  at  the  time  of  the 
transaction  :  and  such  statements,  representation.^  or  admissions  so  made, 
may  bt  proved  in  the  cause,  as  verbal  facts  or  ac's  constituting  a  part  of 
the  transaction  itself,  and  as  original  evidence  in  the  ca.se,  and  therefore 
it  is  i:ot  necessary  to  call  the  agent  himself  lo  prove  them,  but  they  may 
be  proved  by  any  other  witne.ss  who  heard  them  and  is  able  to  testify  to 
them.  And  the  measure  and  scope  of  the  agent's  authority  when  not 
specifically  or  expressly  defined,  must  be  ascertained  and  determined  by 
the  naturi».  necessilies  and  requirements  o(  the  thing  to  be  done,  or  ac- 
complished by  him. 

-V.s.su.MP.^iT  for  work  and  labor,  with  the  ii.-^iial  pleas. 
The  suit  was  coiiimciiced  kSepteiiiber  6th,  1850,  and  to  tlie 
plea  of  tlie  statute  of  liniitations  the  phiiiitiff  replied  that 
before  and  at  ;uid  after  the  aecriiing  of  th(!  cause  of  action, 
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the  defendant  was  in  parts  beyond  the  seas,  and  not  in 
any  part  of  the  State  of  Delaware,  or  of  the  United  States 
of  America,  to  wit,  at  &c.,  and  that  afterward,  to  wit,  on 
&c.,  he  the  said  defendant  returned  from  the  parts  or 
place  beyond  the  seas,  where  the  said  defendant  so  was 
aforesaid,  into  this  State,  whicli  said  return  of  said  de- 
fendant, was  his  first  return  into  this  State  from  said  parts 
or  place  beyond  the  seas,  where  the  said  defendant  so  was 
as  aforesaid,  after  the  accruing  of  the  said  cause  of  action ; 
and  the  said  plaintiff  further  saith  that  he  commenced 
this  suit  within  three  years  next  after  his,  the  defendant's 
first  return  in  this  State;  and  this  &c.  To  this  replica- 
tion the  defendant  rejoined  and  took  issue. 

The  demand  of  the  plaintiff  was  for  work  and  labor 
under  a  contract  to  construct  a  saw  mill  for  the  defendant 
on  a  large  timber  estate,  owned,  or  contracted  for  by  the 
latter,  on  the  river  Susquehanna  in  the  State  of  Penn- 
sylvania, amounting  in  the  aggregate  to  $1,783  84,  subject 
to  a  credit  of  $310. 

The  proof  was  that  the  defendant,  deVilleroi,  was  a 
Frenchman  who  could  hardly  speak  a  word  of  English, 
even  at  the  time  of  the  trial.  That  he  came  to  this 
country  about  the  year  1848,  and  in  the  following  year 
purchased,  or  entered  into  a  contract  to  purchase  a  large 
tract  of  land  in  Clinton  County,  Pennsylvania,  on  which 
he  paid  $10,000,  executing  a  mortgage  upon  it  for  the 
balance  of  the  purchase  money,  payable  by  installments. 
In  his  visits  to  purchase  it  he  was  always  accompanied  by 
a  Mons.  Montalant  with  whom  he  resided  in  Philadelphia, 
who  spoke  English  and  did  all  the  talking  for  him,  in- 
terpreting between  him  and  the  owners  in  the  negotiation 
for  the  purchase,  and  also  wrote  letters  on  his  behalf  in 
matters  of  business  in  the  character  of,  and  as  an  agent 
for  him.  In  the  following  year  of  1850,  the  latter  re- 
turned to  B' ranee  and  remained  abroad  for  several  years, 
and  until  a  short  time  before  the  commencement  of  this 
8uit,  when  he  returned  to  this  country  and  took  up  his 
residence  temporarily  in  this  State.     After  his  departure 
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for  France,  Montalant  endeavored  to  obtain  an  extension 
of  the  time  for  the  payment  of  the  last  installment  of 
$20,000  on  the  mortgage,  when  it  became  due,  and  stated 
that  he  was  expecting  funds  from  Mons.  de  Villeroi  to 
meet  it.  This  was  on  the  29th  of  September,  1850.  After 
the  defendant  had  purchased  the  land  he  went  with 
Montalant  in  January  of  that  year  to  view  it,  and  after 
spending  several  days  in  examining  it,  departed,  leaving 
the  latter,  who  remained  in  the  neighborhood  until  some 
time  afterward,  gave  orders  about  the  hmd,  paid  bills  and 
after  his  return  to  Philadelphia,  corresponded  by  letters 
in  relation  to  the  business.  Saw  mills  were  soon  after- 
ward commenced  and  built  and  machinery  for  sawing 
lumber  was  erected  on  the  lands,  and  he  wrote  by  letter 
to  a  witness  examined  for  the  plaintiif,  that  the  latter 
had  been  sent  there  to  do  the  mill-wright  work  and  put 
up  the  machinery  of  the  mills,  and  stated  that  he  and 
the  defendant,  de  Villeroi,  expected  to  move  into  and  take 
up  their  residence  in  the  vicinity,  the  latter  to  attend  to 
the  coal  lands  and  he  to  live  on  the  land  and  to  attend  to 
the  cutting  and  sawing  of  the  lumber  ;  and  that  he  after- 
ward sent  an  agent  up  to  the  lands  to  attend  to  matters 
connected  with  the  business. 

The  plaintiff,  Geylin,  was  also  a  Frenchman,  or  a  for- 
eigner, and  was  the  inventor  of  a  water-wheel  called 
Geylin's  Turbine,  said  to  be  an  ingenious  and  valuable 
invention.  His  contract  on  which  the  action  was  founded, 
appeared  to  have  been  made  by  letters,  the  correspondence 
being  in  the  French  language,  and  were  put  in  evidence 
after  being  duly  proved,  the  court  ordering  translated 
copies  of  them  in  English  to  be  prepared,  sworn  to  and 
laid  before  the  jury.  The  correspondence  was  commenced 
with  the  plaintiff  by  the  defendant  himself,  and  the  first 
letter  was  as  follows  :  "  Villeroi  Village,  17tli  of  Febru- 
ary, 1850.  My  dear  Mr.  Geylin  :  Here  are  the  conditions 
by  which  we  desire  you  to  enter  into  our  business  of  the 
Susquehanna.  Ist.  You  will  give  us  the  sum  of  one 
thousand  dollars  at  the  delivery  of  the  deed.  2d.  You 
40 
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will  make  for  us  two  TurbineB  for  the  present  saw  mills 
at  a  proper  and  just  price  with  their  accessories  and 
erection  up  to  putting  them  in  motion.  3d.  You  will  give 
your  time  for  two  years  from  the  beginning  of  the  works 
for  the  equivalent  of  the  sum  of  the  3000  acres.  ($4000.) 
Your  engagement  will  be  of  4  to  5  years  at  your  wish. 
4th.  Your  part  though  undivided  from  ours  for  the  pro- 
ductions, will  be  laid  out  as  you  wish  it,  and  you  have 
the  right  to  establish  thereon  such  industry  as  you  may 
like  on  your  own  account.  5th.  Besides  your  salary,  your 
part  will  give  you  the  right  to  one  twelfth  of  the  net  in- 
come of  whatever  nature  they  may  be,  from  the  whole 
extent  of  the  property.  I  wish  that  this  well  founded 
chance  to  make  a  fortune  may  enter  into  your  pecuniary 
arrangements.  On  our  side  we  shall  be  happy  to  have 
you  and  I  think  we  will  get  on  well  together.  Friendly 
remembrance  on  the  part  of  Mr.  Montholon ;  Your  &c., 
de  Villeroi.  P.  S.  I  will  take  your  answer  at  Philadelphia 
where  I  expect  to  return  soon."  The  next  letter  was  of 
the  date  of  April  4th,  1850,  from  Montalant  to  the  plaintiff 
in  the  following  words  :  "  Mr.  Geylin  :  By  this  letter  I 
authorize  you  to  construct  two  turbines  for  two  saw  mills 
located  on  my  lands,  west  branch  Susquehanna,  Clinton 
County,  Pa.,  which  turbines  are  to  be  erected  and  ready 
for  operation  the  first  of  June  1850.  The  construction, 
transportation  and  mounting  at  our  expense,  and  for  the 
above  named  works  I  bind  myself  to  pay  the  sum  of  one 
thousand  dollars.  Per  procuration  of  B.  de  Villeroi,  J. 
O.  Montalant. "  Two  other  letters  from  him  to  the 
plaintiff,  one  dated  May  30th,  and  the  other  July  22d, 
1850,  were  also  read  in  evidence  ;  butaa  they  related  only 
to  certain  correspondence  which  he  had  in  the  meantime 
with  the  defendant  then  in  France,  in  regard  to  supplying 
him  with  the  necessary  funds  to  pay  the  balance  due 
upon  the  mortgage  and  for  the  purchase  of  the  land,  it 
is  not  material  to  allude  any  further  to  the  contents  or  the 
substance  of  them. 
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In  the  discussion  of  the  case  before  the  jury  the  only 
question  presented  to  the  court  and  debated  by  counsel 
was,  whether  upon  this  evidence  Montalant  was  the  agent 
of  the  defendant  for  the  erection  of  the  saw  mills  re- 
ferred to,  and  had  authority  as  such,  to  order  the  turbine 
wheels  of  the  plaintiff  and  to  employ  him  to  erect  and 
construct  the  machinery  for  them.  No  authorities,  ex- 
cept one  or  two  on  the  general  principle  of  agency,  was 
cited  on  either  side,  in  the  argument. 

The  Court,  Gilpin,  CA.  J^,  charged  the  jury  :  The  statute 
of  limitations  had  been  pleaded  in  the  case  and  much  had 
been  said  by  the  counsel  for  the  defendant  in  regard  to 
the  staleness  of  the  demand  and  the  fact  that  the  suit  had 
not  been  brought  in  the  State  of  Pennsylvania,  where 
both  of  the  parties  at  present  reside,  instead  of  in  this 
State.  But  in  reference  to  such  an  objection  it  is  only 
necessary  for  the  court  to  remark  that  in  a  case  like  this, 
the  plaintiff  had  a  right  to  bring  his  suit  wherever  he 
might  choose  to  institute  it,  and  could  find  the  defendant 
and  be  able  to  serve  him  with  process  in  the  action,  pro- 
vided it  is  not  barred  by  statutory  limitation,  or  by  pre- 
sumption of  payment  arising  from  lapse  of  time.  From 
the  evidence  it  appeared  that  the  defendant  left  this 
country  for  France  early  in  the  spring  of  1850  and  was 
abroad  and  beyond  the  seas  until  the  latter  part  of  the 
year  of  1857,  or  the  beginning  of  1858,  when  he  returned 
to  the  country  for  the  first  time  after  his  departure  from 
it,  and  afterward  came  into  this  State,  where  legal  process 
in  this  action  was  sued  out  on  the  6th  of  September,  1859, 
and  served  upon  him.  It  also  appeared  from  the  evidence 
that  the  contract  was  made  in  the  month  of  May,  1850, 
by  J.  O.  Montalant,  professing  to  act  as  the  agent  of  the 
defendant  and  by  his  authority  for  that  purpose,  and  that 
the  work  was  performed  pursuant  to  the  contract  in  a 
short  time  after  that  by  the  defendant.  Under  these  cir- 
cumstances it  is  the  province  of  the  court  to  say  to  the 
jury  that  the  demand  of  the  plaintiff  is  not  barred  by  the 
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statute  of  limitations  in  this  State;  and  if  there  had  been 
no  other  defence  set  up  by  the  defendant,  it  would  not 
be  necessary  for  the  court  to  say  anything  further  to  them 
in  relation  to  th^  case. 

But  the  agency  and  authority  of  Montalant  to  make  this 
contract  and  to  order  this  work  to  be  done  for  and  on  ac- 
count of  de  Villeroi,  the  defendant,  is  denied  and  repudi- 
ated by  the  latter,  and  the  court  has  been  requested  by 
both  sides  in  the  argument,  to  instruct  you  in  regard  to 
the  question  and  as  to  the  principles  of  law  on  this  point 
in  regard  to  the  subject  or  matter  of  agency. 

There  is  no  special  character  or  description  of  written 
instrument,  nor  any  particular  form  of  words,  necessary 
to  the  appointment  of  an  agent.  The  modes  of  appoint- 
ment are  various,  and  the  agency  may  be  created  either 
by  express  words,  or  acts,  of  the  principal,  or  it  may  be 
implied  or  inferred  from  the  circumstances  and  conduct 
of  the  parties.  The  authority  conferred  may  be  either 
general  or  special;  and  the  fact  of  agency,  of  either 
description,  may  be  established,  either  by  direct  or  in- 
direct evidence.  It  may  be  shown  directly,  by  express 
words  of  appointment,  either  spoken  or  written.  Or,  it 
may  be  implied  or  inferred,  or  indirectly  shown,  by  evi- 
dence of  the  relative  situation  of  the  parties,  the  nature 
of  the  business  which  is  the  subject  of  controversy,  and 
the  character  of  the  intercourse  between  them,  provided 
the  facts  and  circumstance  disclosed  by  the  evidence, 
fairly  justify  such  an  inference.  The  acts  and  doings  of 
the  party  sought  to  be  charged  as  principal,  in  relation  to 
the  subject  matter,  may  be,  and  often  are,  quite  as  ex- 
pressive and  significative  as  words  spoken. 

It  is  in  evidence  before  the  jury,  and  does  not  appear 
to  be  disputed,  that  the  defendant,  prior  to  the  year  1850, 
that  is  in  February,  1849,  became  the  owner  by  purchase 
of  a  large  tract  of  land  in  Clinton  County,  Pennsylvania, 
upon  which  he  contemplated  erecting  certain  Mills,  and 
other  improvements.  These  facts  are  proved  by  the 
testimony  of  William  Cuppinger,  and   the  letter  of  the 
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defendant  addressed  to  the  plaintiff  under  date  of  Feb- 
ruary 17,  1860.  The  defendant  is  a  Frenchman, — and 
was,  utthe  time  of  those  transactions,  but  slightly,  if  at 
all,  acquainted  with  the  English  language.  His  ignorance 
of  the  language,  made  it  necessary  that  he  should  avail 
himself  of  the  services  of  some  one  in  his  business  inter- 
course with  others.  He  stopped  or  staid  with  Mr.  Monta- 
lant,  in  Philadelphia,  in  1848-49  and  the  winter  of  1849 
and  1850.  Mr.  Montalant  made  all  his  appointments  with 
Mr.  Cresson — always  accompanied  him,  enjoyed  his  con- 
fidence, was  his  interpreter  through  whom  he  spoke  and 
carried  on  his  business  arrangements  and  wrote  business 
letters  for  him  to  Mr.  Cresson  which  were  acted  on  by 
the  parties. 

Mr.  Montalant  acted  on  behalf  of  the  defendant  in  en- 
deavoring to  obtain  from  Mr.  Cresson  an  extension  of  the 
time  for  the  payment  of  the  installments  due,  or  becoming 
due  under  the  mortgage  on  the  lands  in  Clinton  County. 
Mr.  Montalant  accompanied  the  defendant  to  these  lands 
in  June,  1849.  They  staid  with  Mr.  Norman  Butler,  the 
person  in  charge  of  the  land.  Mr.  Butler  received  his 
orders  as  to  what  was  to  be  done  in  getting  out  timber 
for  the  contemplated  improvements  from  Mr.  Montalant 
in  the  presence  of  the  defendant,  and  by  his  directions, 
as  Butler  supposed  from  their  manner  and  conversation. 
Montalant  appeared  to  proceed  altogether  according  to 
defendants  directions,  and  he  appeared  to  act  for  the  de- 
fendant as  his  agent. 

After  the  defendant  left  Clinton  County,  Montalant 
continued  to  reside  on  the  lands  for  five  or  six  months, 
up  to  the  month  of  January,  1850,  when  he  returned  to 
Philadelphia,  and  during  all  this  time,  he  had  the  entire 
charge  of  the  work  and  improvements  then  going  on,  and 
gave  all  the  orders,  and  paid  all  the  bills  for  them. 

Such,  substantially,  is  our  recollection  of  the  testimony 
of  Mr.  Butler,  but  if  we  have  misstated  any  fact,  you  will 
correct  it,  or  if  I  have  omitted  any  material  lact  you  will 
supply  it. 
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It  18  upon  this  testimony  of  Wm.  Cuppinger  and 
Norman  Butler,  disclosing  the  relations  in  which  the  de- 
fendant and  Mr.  Montalant  stood  to  each  other,  taken  in 
connection  with  the  letter  of  the  defendant  to  the  plaintiff, 
that  you  are  called  upon  to  determine  the  question, — 
whether  or  not  Mr.  Montalant  was  the  agent  of  the  de- 
fendant, Brutus  de  Villeroi,  with  authority  to  make  or 
cause  certain  mill  improvements  and  machinery  to  be 
made  and  erected,  on  the  lands  in  Clinton  County,  of 
which  the  defendant  was  then  the  owner.  This  is  a 
question  of  fact  for  your  consideration,  and  it  is  the  most 
material  and  important  question  which  is  devolved  on 
you  for  your  determination. 

If,  after  carefully  examining  and  considering  the  evi- 
dence which  you  have  heard,  and  applying  the  rules  of 
law  which  have  just  been  stated,  in  respect  to  inferential 
or  implied  agency,  you  shall  be  of  the  opinion  that  Mr. 
Montalant  was  such  an  agent  for  the  defendant,  and  for 
the  purpose  mentioned,  then,  if  such  be  your  opinion,  it 
becomes  our  duty  to  say  to  you  that  the  letters  addressed 
by  Mr.  Montalant  to  the  plaintiff,  are  properly  evidence 
in  this  case,  and  are  as  binding  on  the  defendant,  as  if 
they  had  been  written  by  himself.  For  it  is  the  well 
settled  doctrine  of  the  law,  founded  in  good  sense  and 
sound  justice,  and  indeed,  absolutely  indispensable  for 
the  exigencies  of  business  affairs,  that  the  principal  is 
bound  by  all  the  acts,  contracts,  orders  and  proceedings 
of  his  agent  done,  made,  given,  or  undertaken  in  good 
faith  and  in  due  execution  of  the  authority  conferred  upon 
him  for  the  purpose. 

Wherever  one  person  appoints  another  his  agent,  to 
represent  him  in  any  business  transaction,  then  whatever 
the  agent  does  within  the  scope  of  his  authority,  or  in 
the  lawful  prosecution  of  that  business,  becomes  in  law 
the  act  of  the  principal  whom  he  represents.  And,  that 
wherever  the  acts  of  the  agent  will  bind  the  principal, 
there,  the  representations,  orders,  declarations,  admissions 
and  statements  of  the  agent  in  respect  to  the  same  sub- 
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ject  matter  or  business,  will  also  bind   the  principal,  if 
made  at  the  time  of  the  transaction. 

These  representations,  orders,  declarations,  admissions, 
or  statements  are  received  and  considered  as  original  evi- 
dence, as  verbal  acts  or  facts  constituting  part  of  the 
transaction  itself  and  not  as  hearsay;  and  therefore,  it  is 
not  necessary  as  has  been  contended  for,  to  call  the  agent 
himself  to  prove  them,  but  they  may  be  proved  by  any 
other  competent  testimony  or  witness. 

But  it  is  insisted  by  the  counsel  for  the  defendant  that 
the  fact  of  agency  has  not  been  proved  in  this  case,  neither 
expressly  nor  by  implication  or  inference.  If  it  has  not, 
then  certainly,  the  plaintiff's  case  has  failed,  and  your 
verdict  should  be  for  the  defendant.  But  if,  on  the  other 
hand,  the  existence  of  the  agency  has  been  shown  to  the 
satisfaction  of  thejury,  either  expressly,  or  by  implication 
or  fair  inference,  then  we  say,  the  plaintiff  is  entitled  to 
recover  for  whatever  was  done,  supplied  or  expended 
under  the  directions  of  the  agent  and  within  the  scope 
of  his  authority. 

But,  although  it  is  perfectly  true  as  a  general  rule,  as 
stated  by  the  counsel  for  the  defendant,  that  the  agent 
must  not  exceed  the  general  scope  of  his  authority  ;  yet, 
it  is  equally  true,  that  the  extent,  or  scope  of  the  authority 
conferred  on  the  agent,  depends  upon  the  nature  and 
character  of  the  business  to  be  done  or  transacted,  and 
it  is,  (unless  a  contrary  intention  manifestly  appears,)  al- 
ways construed  to  include  all  the  necessary  means  of 
executing  it  with  effect.  And  not  only  are  the  means 
necessary  and  proper  for  the  accomplishment  of  the  end 
proposed  included  in  the  authority,  but  also  all  the  various 
means  and  methods,  which  are  justifiod,  or  allowed,  in 
that  particular  trade  or  businesn.  The  scope  of  the 
authority  must  be  measured  by  the  nature,  requirements, 
and  necesnities,  of  the  thing  to  })e  done  and  aceoniplished. 

The  agency  may  be  either  general,  or  special  and  limited. 
A  general  agent,  is,  Ist,  a  person  authorized  by  his  princi- 
ple to  transact  all  his  business  of  a  particular  kind,  or,  lie 
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is  a  person  who  being  engaged  in  a  certain  trade  or  busi- 
ness, and  is  employed  by  his  principal  to  do  certain  acts 
or  things  for  him  in  the  course  of  that  trade  or  business. 
In  both  of  these  cases  the  agent  will,  if  there  be  no  lim- 
itation of  his  authority  known  to  these  parties,  be  taken 
as  to  them,  to  be  a  general  agent,  and  will  therefore  have 
the  power  to  bind  his  principal  by  all  contracts  entered 
into  with  such  third  parties,  which  are  within  the  scope 
of  his  ordinary  employment. 

The  duty,  therefore,  of  determining  the  extent  to  which 
the  principal  has  accredited  his  agent,  is  devolved  on  the 
jury;  and  if  they  are  satisfied,  that  the  principal  by  his 
conduct,  words,  or  acts  warranted  the  agent  to  hold  himself 
out  to  the  world  as  possessing  certain  authority  in  that 
respect,  he,  the  principal,  will  be  bound  by  the  exercise 
of  that  authority,  whether  the  agent  really  possessed  it 
or  not. 

The  plaintiff  had  a  verdict. 
Booihy  for  plaintiff. 
Patterson  and  Whitely,  for  defendant. 
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SPRING  SESSIONS, 
1861. 


John  Dob  on  the  demise  of  Nathan  Scott  and  IIarmonia 
Scott,  his  wife,  v.  Richard  Roe,  casual  ejector,  and 
James  Alexander,  tenant  in  possession. 

In  an  action  of  trespass  for  mesne  profits  after  a  recovery  in  ejectment, 
the  value  of  improvements  made  upon  the  premises  by  the  defendant, 
may  be  recouped,  or  recovered  by  him  in  analogy  to  a  setoff  against  the 
demand  of  the  plaintiff.  But  if  the  premises  be  recovered  from  a  tenant 
and  the  action  of  trespass  is  against  him  alone,  the  value  of  improvements 
made  by  his  landlord,  cannot  be  recouped,  or  recovered  by  him  in  the 
action. 

This  was  an  action  of  trespass  for  mesne  profits  after 
a  recovery  in  ejectment  by  the  plaiutift'  against  the  de- 
fendant, with  the  usual  pleas  and  notice  to  the  plaintiffs 
of  recoupment  on  the  other  side,  for  tuxes  paid  and  re- 
pairs and  improvements  made  upon  the  premises  by  the 
defendants  and  others. 

The  lands  in  question  had  been  sold  on  a  judgment  in 
the  Superior  Court  for  the  county  at  the  suit  of  Jacob 
Charles,  who  purchased  them  at  sheriff's  sale  and  after- 
ward sold  and  conveyed  them  in  fee  simple  to  Amos 
Stayton,  who  built  and  made  sundry  improvements  and 
repairs  on  the  premises,  and  afterward  rented  them  to 
Alexander,  the  defendant,  from  whom  one-third  of  the 
41 
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premises  had  been  recovered  by  the  plaintiffs  in  the  action 
of  ejectment  for  defect  of  title  in  Stayton,  his  landlord. 

E.  D.  Cidleii,  for  the  defendant,  called  a  witness  and 
inquired  of  him  what  improvements  had  been  made  upon 
the  premises  by  Amos  Stayton,  after  his  purchase  of  them, 
and  the  cost  and  value  of  them. 

C.  S.  Laytoiiy  for  the  plaintiffs,  objected  to  the  question, 
because  Amos  Stayton  was  not  a  party  to  the  action,  and 
the  evidence  was  therefore  inadmissible.  Admitting  that 
the  principle,  or  doctrine  of  recoupment  applied  in  such 
an  action,  it  was  only  allowable  in  the  nature  of  a  set-off 
for  a  sum  due  the  defendant  in  the  suit,  as  an  equivalent 
for  improvements  made  by  him  on  the  premises,  but  not 
for  improvements  made  upon  them  by  another  who  was 
not  a  party  to  the  action.  Adams  on  Eject.  425,  459.  Butler 
V.  Rose,  5  Hill  76.  McAllister  v.  Rcab  4  Wend.  483.  1  Hill 
484. 

E.  D.  Culle7i,  for  the  defendant :  Recoupment  was  a 
new  thing  in  our  practice,  for  he  had  never  known  the 
principle  to  be  suggested  before  in  any  case  in  our  courts. 
It  was  familiar,  however,  in  the  English  courts,  and  was 
still  more  so  in  the  courts  of  New  York  and  in  some  other 
states  of  the  Union.  But  recoupment  was  allowable  only 
by  way  of  notice  ;  for  it  could  not  be  pleaded.  It  was 
not  the  subject  of  a  legal  plea,  but  the  party  to  avail  him- 
self of  the  benefit  of  such  a  defence,  or  counter  claim, 
sliould  give  notice  of  it  before  trial  to  the  other  side,  to 
prevent  surprise.  The  premises  in  question  were  devised 
to  one  Coiistantine  Morris  for  life,  as  this  court  coiiHtrued 
the  devise  in  the  action  of  ejectment;  but  in  his  life-time, 
the  estate  devised  to  him  was  supposed  to  be  in  fee  simple, 
and  as  such,  it  was  sold  on  a  judgment  against  him  and 
bought  by  Jacob  (Charles,  who  sold  the  premises  to  Amos 
Stayton  and  who  made  the  improvements  upon  them  re- 
ferred to,  and  afterward  rented  them  to  the  defendant; 
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and  it  was  for  these  improvements  that  he  now  sought  to 
recoup  or  recover  in  this  action  in  analogy  to  a  set-otf,  the 
money  expended  by  him  on  the  improvements,  the  benefit 
and  value  of  which  had  passed  'n  part  to  the  plaintifts  on 
their  recovery  of  one-third  of  the  land  in  the  action  of 
ejectment.  In  an  action  for  mesne  profits,  money  ex- 
pended for  repairs,  or  improvements  on  the  premises, 
may  be  recouped,  for  the  action  was  a  liberal  and  equit- 
able one,  and  would  allow  of  every  kind  of  equitable  de- 
fence. Jackson  v.  Looniis,  4  Cow.  168.  Murray  v.  Governcxr 
et  al.j  2  Johns.  Ca.  441.  Hylton  v.  Brown,  2  Washg.  C.  C. 
Hep.  165.  And  the  same  may  be  done  in  an  action  on  a 
special  contract  for  a  breach  of  it.  Butler  v.  Rose,  5  Hill 
76.  AlUdre  v.  Whitney,  1  Hill  484.  And  recoupment  is  al- 
lowed in  such  cases  to  avoid  circuity  of  action.  McAllister 
V.  Ileab,  4  Wend.  483. 

C.  S.  Lay  ton  replied. 

By  the  Court :  We  have  no  doubt  as  to  the  general  right, 
or  allowance  of  the  principle  of  recoupment  in  a  case 
like  the  present.  But  the  defendant  in  this  action  is  en- 
titled to  recoup,  or  recover  by  the  way  and  in  analogy  to 
a  plea  of  set-oft'  against  the  demand  of  the  pluiutifts,  only 
for  such  improvements  as  were  made  by  himself,  and  not 
by,  or  at  the  cost  and  expense  of  another,  who  is  not  a 
party  to  the  action.  The  objection  must  therefore  be  sus- 
tained and  the  evidence  proposed  to  be  introduced  as  to 
improvements  made  by  Stayton  on  the  premises,  must 
be  rejected. 

The  case  afterward  went  to  the  jury  and  the  jjlaintifts 
had  a  verdict. 
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Clement  Anderson  v.  Henry  Callaway. 

In  an  action  for  a  malicious  prosecution,  the  fact  that  the  name  of  the  de- 
fendant is  endorsed  on  the  indictment  as  a  witness,  is  not  of  itself  suffi- 
cient evidence  that  he  instigated  the  prosecution  ;  but  if  he  was  the 
active  agent,  or  was  instrumental  in  bringing  the  charge  before  the  at- 
torney general  and  the  grand  jury,  then  he  was  the  prosecutor  in  tiie  case  ; 
and  to  determine  this  question,  the  jury  may  consider  the  fact  that  his 
was  the  only  name  endorsed  as  a  witness  on  the  indictment,  and  that  he 
was  the  only  witness  examined  for  the  prosecution  on  the  trial  of  it.  The 
pi  oof  necessary  to  sustain  the  action.     The  measure  of  damages. 

Action  on  the  case  for  a  malicious  prosecution,  and 
general  issue.  The  counsel  for  the  plaintiff  put  in  evi- 
dence the  record  of  the  indictment  of  Anderson,  the 
plaintiff,  which  was  for  an  assault  and  battery  committed 
on  the  defendant  with  intent  to  commit  murder ;  and  of 
the  trial  and  acquittal  of  the  plaintiff  thereon.  The  name 
of  the  defendant,  Callaway,  was  the  only  name  endorsed 
as  a  witness  on  the  indictment.  The  parol  proof  on  the 
present  trial  was  that  the  defendant,  Callaway,  was  the 
first  witness  examined  by  the  prosecution  on  the  trial  of 
the  indictment  and  testified  that  the  plaintiff  made  an 
attack  upon  him  with  a  knife  and  attempted  to  kill  him. 
The  witness  was  present  on  the  occasion  when  the  diffi- 
culty referred  to  occurred  between  the  parties.  They 
were  talking  to  each  other  about  some  matter  of  security- 
ship  and  were  both  whittling  with  their  pocket  knives  at 
the  time.  Callaway  told  Anderson  that  if  he  did  not 
mind,  he  would  hitch  him  up,  which  Anderson  misunder- 
stood for  a  threat  to  hit  him,  and  immediately  shutting 
up  his  knife  and  putting  it  with  his  left  hand  in  his  pocket, 
started  toward  Callaway  with  his  right  arm  extended 
toward  him  and  with  a  profane  expression  defied  him  to 
tlo  it ;  but  he  did  not  strike  him,  nor  attempt  to  hit  him. 
Callaway  afterward  told  him  he  would  make  it  cost  him 
more  than  he  was  worth. 
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On  this  evidence  which  was  corroborated  by  other  wit- 
nesses, the  counsel  for  the  defendant  submitted  a  motion 
to  non-suit  the  plaintiff,  because  he  had  failed  to  adduce 
sufficient  proof  to  entitle  him  to  go  to  the  jury.  There 
was  no  evidence  that  the  defendant  was  the  prosecuting 
witness  in  the  indictment  of  the  plaintiff,  or  that  he  insti- 
gated the  prosecution.  The  ehdorsement  of  the  de- 
fendant's name  on  the  bill  of  indictment,  was  only  evi- 
dence that  he  was  a  witness,  but  not  that  he  was  the  pros- 
ecutor. 2  Saund.  PL  and  Ev.  662. 

Bid  the  Court  refused  the  motion  and  said  that  the  mat- 
ter must  be  submitted  to  the  jury,  as  there  appeared  in 
the  evidence  to  be  more  in  the  case  than  merely  the  en- 
dorsement of  the  name  of  the  defendant  on  the  indict- 
ment as  a  witness. 

On  the  argument  to  the  court  and  jury  the  same  point 
was  again  made  by  the  counsel  for  the  defendant  and 
Rhodes  v.  Sdvers,  1  Harr.  127  and  Wells  v.  Parsons^  3  Harr. 
505,  were  cited  in  support  of  it.  As  to  what  would  con- 
stitute probable  cause,  it  was  only  necessary  that  the 
prosecutor  should  have  believed  that  there  was  probable 
cause  for  the  prosecution.  Even  though  he  might  have 
been  deceived,  if  he  believed  there  was  good  reason  for 
making  the  accusation,  he  was  not  liable  for  a  malicious 
prosecution.  2  Grcml.  Ev.  sec.  455.  19  Emj.  C.  L.  11.  49. 
1  Grcenl.  Ev.  sec.  352. 

The  Courts  Gilpin,  Ch.  J.,  charged  the  jury,  that  the  first 
question  to  be  considered  by  them,  was  whether  the  de- 
fendant instigated  and  prosecuted  the  indictment  alluded 
to  against  the  plaintiff.  The  fact  that  his  name  was  en- 
dorsed on  the  indictment  as  a  witness,  was  not  of  itself 
sufficient  evidence  to  establish  that  point;  but  if  they 
were  satisfied  from  all  the  evidence  before  them,  that  he 
was  the  active  agent,  or  was  instrumental  in  bringing 
the  charge  in  that  case  before  the  attorney  general  and 
the  grand  jury,  then  lie  was  the  prosecutor  in  the  case; 


326  SUPERIOR  COURT. 

and  for  that  purpose,  the  jury  might  consider  the  fact  that 
his  was  the  only  name  endorsed  on  the  indictment  as  a 
witness,  and  that  he  was  the  only  witness  examined  for 
the  prosecution  on  the  trial  of  the  indictment.  It  should 
also  appear,  which  the  record  proved,  that  the  plaintift' 
was  acquitted  on  that  trial,  and  that  there  was  in  point 
of  fact,  no  reasonable  ground  or  probable  cauee  for  pre- 
ferring such  a  charge  against  him,  and  if  the  defendant 
was  the  originator  and  the  instigator  of  it,  that  he  was 
actuated  by  a  malicious  motive  in  preferring  and  prose- 
cuting it  against  the  plaintiff.  And  as  to  probable  cause, 
it  was  incumbent  upon  the  plaintiff  in  such  an  action  as 
this,  to  make  some  proof  that  there  was  no  reasonable 
ground  for  the  charge  and  that  it  was  without  any  prob- 
able cause  to  sustain  it  or  to  induce  a  candid  belief  in  it. 
If  their  verdict  should  be  for  the  plaintiff,  the  measure  of 
the  damages  should  be  the  expenses  incurred  by  him  in 
the  prosecution  of  the  indictment  against  him.  The  jury 
might  also  take  into  consideration  for  this  purpose,  his 
arrest  and  imprisonment,  the  character  of  the  accusation 
preferred,  his  arraignment  and  trial  for  such  a  felonious 
offence  and  all  the  circumstances  of  aggravation  attend- 
ing it. 

Plaintiff  had  a  verdict  for  $300. 

C.  S.  Layion,  for  the  plaintiff'. 

Fisher  and  Smilhers,  for  the  defendant. 


Emile  Geylin  v.  Joshua  T.  Heald. 

Ca.  sa.  against  the  principal  and  sci.  fa.  against  his  special  bail,  cannot  be 
issued  and  made  returnable  at  the  same,  or  the  ensuing,  term  of  court ; 
and  if  so  issued,  the  sci.  fa.  ajjainst  the  bail  will  be  set  aside  for  irre^ni- 
larity. 

Scire  Facias  on  recognizance  of  bail.  Joshua  T,  Ileald 
was  the  special  bail  of  Brutus  de  Vilieroi  in  an  action  and 
judgment  against  him  in  tluH  court  at  the  suit  of  Emile 
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Qeylin.  A  writ  of  capias  ad  satisfaciendum  had  been  is- 
sued thereon  against  de  Villeroi,tbe  principal,  which  was 
returned  non  est  inventus  on  Saturday  last,  two  days  before 
the  commencement  of  the  present  term  of  the  court ;  and 
the  scire  facias  against  the  bail  was  issued  on  the  morning 
of  the  first  day  of  this  term  and  was  made  returnable,  and 
was  returned,  the  same  day.  But  both  writs  bore  test  the 
same  day,  the  5th  of  December,  1860,  and  were  returned 
the  first  day  of  the  present  term. 

Patterson,  for  the  defendant,  now  moved  the  court  to 
quash  the  writ  of  scire  facias  against  the  bail,  because  it 
had  been  issued  prematurely  ami  irregularly  according  to 
the  rules  and  practice  of  this  court,  and  should  be  set 
aside. 

Booth,  for  the  plaintiff:  In  the  case  of  Potter  v.  White, 
3  Harr.  329,  the  court  refused  on  a  similar  motion,  to 
quash  a  writ  which  had  been  issued  on  the  morning  of 
the  first  day  of  the  term  before  the  actual  meeting  or  as- 
sembling of  the  court  and  recuruable  the  same  day,  be- 
cause it  was  so  issued  and  returned.  But  the  question 
in  this  case  was  whether  a  party  could  sue  out  his  scire 
facias  against  the  special  bail  before  the  ca.  sa.  against  the 
principal  was  actually  returned  and  tiled  in  court,  or  was 
so  returnable;  and  he  should  contend  that  he  could,  as 
the  object  of  suing  out  the  ca.  sa.  against  the  principal 
was  to  fix  the  liability  of  the  bail  in  whose  custody  the 
principal  was  presumed  to  be,  arid  to  notify  him  that  the 
plaintiff  was  about  to  proceed  against  him  on  his  liability 
as  bail.  Petersd.  on  Bail,  9  LawLibr.  202.  6  T.  R.  144.  2 
Ld.  Raym.  1567.  8  T.  R.  628.  3  Burr.  1360.  2  B.  ^  P. 
235.  7 he  Union  Bank  v.  Randel,  3  Harr.  416.  Our  rules  of 
court  unquestionably  fixed  the  liability  of  the  bail  on  the 
return  of  non  est  tp  the  ca.  sa.  against  the  principal.  In 
this  case  the  ca.  sa.  was  actually  issued  on  the  13th  of 
January  last,  and  before  he  sued  out  the  sci.  fa.  against 
the  bail,  he  was  careful  to  see  that  the  writ  of  ca.  sa. 
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against  de  Villeroi,  the  princ'pal,  had  been  actually  re- 
turned into  the  office  of  the  Prothonotary  on  the  morning 
of  the  first  day  of  the  present  term  of  court,  with  the  re- 
turn of  non  est  endorsed  upon  it  by  the  sheriflf. 

The  Court  declined  to  hear  the  counsel  for  the  defendant 
in  reply.  We  do  not  deem  it  necessary  to  enter  into  any 
consideration  of  the  English  authorities  which  had  been 
cited,  and  where  the  practice  of  the  courts  on  the  sub- 
ject is  certainly  different  from  our  practice  here.  Thire 
they  have  several  days  of  return  on  which  process  may 
be  made  returnable;  but  here  we  have  but  one  general 
return  day  in  every  term,  and  that  is  the  first  day  of  the 
term.  The  object  of  the  ca.  sa.  against  the  principal,  it 
is  true,  is  to  fix  the  liability  of  the  bail  ;  but  it  is  not 
against  the  bail ;  he  is  not  a  party  to  the  proce8=i,  and  it 
is  no  notice  to  him.  Under  the  rules  and  practice  of  the 
courts  of  this  State,  the  ca.  S(i.  against  the  principal  is  not 
returnable  until  the  first  day  of  the  terra  next  after  it  is 
iss-ued,  and  cannot,  of  course,  be  returned  until  after  that 
term  commences,  although  it  may  in  fact  be  returned  on 
the  secoud  day  of  that  term  under  the  rule.  The  mode 
of  proceeding  in  such  cases  here,  has  therefore  always 
been  to  issue  the  scire  facias  against  the  bail  returnable  to 
the  next  term  after  the  return  of  the  ca.  sa.  against  the 
principal,  and  consequently  it  has  always  been  considered 
here  that  the  bail  had  until  the  next  term  after  the  return 
of  the  ca.  sa.,  to  surrender  his  principal,  as  no  scire  facias 
could  issue  against  him  on  his  recognizance  of  bail  re- 
turnable before  that  time;  and  it  is  the  first  instance  in 
which  we  have  ever  known  that  practice  here  to  be  de- 
parted from.  The  writ  of  scire  facias  in  this  case  must 
therefore  be  set  aside. 
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Edward  L.  "Wells  and  Samuel  Sappington,  defendants 
below,  plaintiiFs  in  error,  v.  Philip  C.  Jones,  Adminis- 
trator of  Benjamin  P.  Shreve,  deceased,  endorsee  &c., 
plaintiff'  below,  defendant  in  error. 

In  an  action  on  a  promissory  note  commenced  by  foreign  attachment  noore 
than  six  years  after  the  cause  of  action  accrues,  a  replication  to  the  plea 
of  the  statute  of  limitations,  that  at  the  time  when  the  cause  of  action 
accrued,  the  defendants  were  out  of  the  State,  aud  then  resided  and  had 
ever  since  resided  out  of  it,  will  not  be  sufficient  without  the  allegation 
that  they  had  since  continued  out  of  it  until  the  commencement  of  the 
action,  or  until  within  six  years  prior  to  the  commencement  of  it,  ao  that 
they  could  not  in  the  meanwhile  be  served  with  process  ;  and  will  be  de- 
fective on  general  demurrer. 

It  is  immaterial  in  such  a  case  where  a  defendant  resides  ;  for  if  he  is  out 
of  the  State  when  the  cause  of  action  accrues  against  him,  the  statute  of 
limitations  does  not  begin  to  run  against  the  action,  so  long  as  he  con- 
tinues out  of  it,  nor  until  he  has  come  into  it,  in  such  manner  that  with 
reasonable  diligence  he  may  be  served  with  process  ;  the  right  of  action 
in  such  case,  is  saved  to  the  plaintiff  during  such  continuance  of  the  de- 
fendant out  of  it,  and  the  action  may  be  commenced  at  any  time  after 
his  first  coming  into  it  thereafter,  in  such  manner  that  by  reasonable  dil- 
igence he  may  be  served  with  process,  within  the  period  originally  limit 
ed  and  first  provided  for  that  purpose  in  the  statute  ;  which  in  the  case 
of  a  promissory  note,  is  six  years.  And  such  is  the  construction  and 
operation  of  the  statute  even  when  the  note  is  made  out  of  the  State  and 
is  payable  out  of  the  State,  and  notwithstanding  both  the  plaintiff  and 
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the  defendant  then  resided  and  still  reside  out  of  it.  There  is  no  saving, 
however,  in  the  statute  by  reason  of  the  plaintiff's  being  out  of  the  State 
when  the  cause  of  action  accrues. 

But  if  the  defendant  is  in  the  State  when  the  cause  of  action  accrues  and 
afterward  departs  from  and  resides  out  of  it,  although  the  statute  in  such 
case  has  commenced  running  kgainst  the  action,  it  is  thereby  arrested  and 
suspended  in  its  operation  during  his  absence  from  the  State  and  resi 
dence  out  of  it,  and  until  his  first  return  thereafter  into  it,  in  such  man- 
ner as  by  reasonable  diligence  he  may  be  served  with  process ;  and  in 
that  case,  the  time  of  such  absence  from  the  State  and  residence  out  of 
it,  is  only  to  be  deducted  from  the  period  first  limited  and  provided  for 
the  commencement  of  the  action,  to  be  computed  from  the  date  of  the 
accruing  of  the  cause  of  it. 

Although  a  suit  commenced  by  foreign  attachnent  upon  a  cause  of  action 
which  accrued  when  the  defendants  were  out  of  the  State  and  before  they 
had  come  into  it,  does  not  fall  within  the  literal  terms  of  the  saving  con- 
tained in  the  fourteenth  section  of  the  statute,  still  as  it  has  been  uni 
formly  held  in  the  construction  of  such  statutes,  that  if  the  defendant  is 
out  the  State  at  the  accruing  of  the  cause  of  action,  the  statute  does  not 
begin  to  run  against  the  action  so  long  as  he  continues  out  of  it,  such  a 
suit  must  be  considered  to  be  within  the  meaning  and  object  of  the  ex- 
ception, and  to  be  saved  by  it,  and  to  be  taken  out  of  the  primary  opera 
tion  and  limitation  of  the  statute,  if  he  afterward  appears  in  court  within 
the  time  limited  by  law  for  that  purpose,  and  gives  bail  to  the  action  and 
the  attachment  is  thereupon  dissolved  by  it. 

This  case  was  twice  argued  in  the  Court  of  Errors  and 
Appeals,  the  first  time  at  the  June  Term,  1860,  and  again 
at  this  term  by  order  of  the  court,  before  Harrington, 
Chancellor  and  Wootten  and  Houston  Justices. 

The  case  came  up  on  a  writ  of  error  to  the  Superior 
Court  for  Sussex  County,  and  was  commenced  in  the 
court  below  by  a  writ  of  foreign  attachment  issued  at  the 
suit  of  Jones,  the  administrator  of  Shreve,  who  was  the 
endorsee  of  W.  and  J.  Sooy,  against  Wells  and  Sapping- 
ton,  lately  trading  as  E.  L.  Wells  &  Co.,  on  the  24th  of 
December,  1857,  on  a  cause  of  action  consisting  of  five 
promissory  notes  made  by  the  firm  of  E.  L.  Wells  &  Co., 
payable  to  the  order  of  W.  &  J.  Sooy,  at  the  Mechanics' 
Bank  in  the  city  of  rhiladolj)hia,  and  by  them  endorsed 
to  Shreve,  the  decedent,  the  first  of  which  bore  date 
June  26th,  and  the  last  September  5th,  1851,  and  all  of 
which  liad  matured  and  become  payable  more  than  six 
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years  before  the  suit  was  commenced  by  the  issuing  of 
the  foreign  attachment.  The  aggregate  amount  of  the 
notes  was  $2,583  50,  and  at  the  making  and  the  endorse- 
ment and  maturity  of  them,  all  of  the  parties  were  out 
of  the  State  and  resided  in  New  Jersey,  and  none  of  whom 
had  since  resided  in  this  State.  Beforejudgment  of  con- 
demnation was  obtained  on  the  foreign  attachment,  the 
defendants.  Wells  and  Sappington,  gave  special  bail  in  the 
court  below  and  dissolved  it,  and  thereupon  the  suit  pro- 
ceeded by  the  filing  of  a  declaration  in  assumpsit  on  the 
promissory  notes  by  the  plaintiff,  the  administrator  of 
Shreve,  the  endorsee,  to  which  the  defendants  pleaded 
the  statute  of  limitations;  that  is  to  say,  that  the  causes 
of  action  did  not  accrueto  the  plaintiff  at  any  time  within 
six  years  before  the  commencement  of  the  suit.  To  this 
plea  the  plaintiff  replied  specially,  "that  at  the  time  when 
the  said  causes  of  action  accrued  against  the  said  de- 
fendants, they  were  out  of  the  State  of  Delaware,  and  at 
the  accruing  of  the  said  causes  of  action,  both  of  them 
resided  out  of  the  State  of  Delaware,  and  from  thence 
until  the  present  time  have  each  resided  and  both  of  them 
do  reside  out  of  said  State  and  without  the  jurisdiction 
of  said  court."  To  this  replication  the  defendants  en- 
tered a  general  demurrer,  which  the  court  below  over- 
ruled and  gave  judgment  thereon  for  the  plaintiff. 

E.  D.  Chdlm,  for  the  plaintiffs  in  error:  The  court  be- 
low erred  in  overruling  the  demurrer  to  the  replication 
and  giving  judgment  for  the  plaintiff,  and  the  question 
now  presented  by  the  record  is,  was  this  a  sufficient  re- 
plication to  the  plea  to  bring  the  case  within  the  saving 
of  the  statute?  The  act  provides  that  no  action  on  y 
promissory  note  shall  be  commenced  after  six  years  from 
the  accruing  of  such  cause  of  action,  bur  in  a  subsequent 
section  it  is  provided  that  if  at  the  time  when  a  cause  of 
action  accrues  against  any  person,  he  shall  be  out  of  the 
State,  the  action  may  be  commenced  within  the  time 
therein  limited  therefor,  after  such  person  shall  come  into 
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the  State  in  such  manner  that  he  may  by  reasonable  dili- 
gence be  served  with  process.  In  this  case  there  are  two 
rules,  one  of  construction  and  the  other  of  pleading  which 
must  determine  it.  In  the  first  place  the  court  must  so 
construe  the  statute  as  to  advance  the  remedy  and  sup- 
press the  mischief  designed  to  be  prevented  by  it ;  and 
in  the  second  place,  a  plaintiff  who  would  avail  himself 
in  pleading  of  any  saving,  or  exception  in  a  statute,  as  in 
the  statute  of  limitations,  must  not  traverse  or  take  issue 
on  the  plea  of  the  act,  but  reply  the  saving  or  exception 
and  bring  his  case  specially  within  all  of  its  provisions 
with  precision  and  particularity.  Under  the  provisions 
of  the  statute  in  question,  if  the  defendant  is  out  of  the 
State  at  the  time  when  the  cause  of  action  accrues,  the 
plaintiff's  right  to  sue,  or  to  commence  his  action,  is  saved 
so  long  as  he  continues  out  of  it,  and  in  the  case  of  a 
promissory  note,  until  six  years  after  he  shall  have  come 
into  the  State,  in  such  a  manner  that  with  reasonable 
diligence  he  may  be  served  with  process;  but  from  the 
first  time  the  defendant  comes  into  the  State,  so  that  with 
reasonable  diligence  he  can  be  served  with  process,  the 
bar  of  the  statute  begins  to  run  against  him.  And  this 
being  the  meaning  of  the  act,  it  was  not  sufiicientto  take 
the  case  out  of  the  operation  of  it,  and  to  bring  it  within 
the  saving  or  exception,  mentioned,  for  the  plaintiff  to 
allege  simply  in  his  replication,  that  the  defendants  were 
out  of  the  State  at  the  accruing  of  the  cause  of  action, 
and  then  resided  out  of  it  and  thence  hitherto  have  re- 
sided and  still  reside  out  of  it ;  but  omitting  the  matter 
of  their  residence,  which  was  wholly  immaterial  in  this 
connection,  he  should  have  further  alleged  in  his  replica- 
tion, that  the  defendants  had  since  come  into  the  State, 
and  that  this  action  was  commenced  within  the  time  lim- 
ited by  the  saving  in  such  cases.  This  he  was  bound  to 
allege  in  his  special  replication  to  the  plea  of  the  statute, 
in  order  to  bring  his  case  within,  not  only  the  terms,  but 
the  true  meaning  and  intention  of  the  saving  on  which 
he  relied  to  take  the  case   out  of  the   operation    of  the 
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statute;  and  without  such  an  allegation,  the  replication 
was  insufficient  on  general  demurrer,  for  all  the  forms 
and  all  the  precedents  were  to  this  effect.  Avg.  on  Limita. 
318,  1  Ch.  Free.  345.  3  Ch.  PL  1162.  2  Har.  Entries  156. 
7  Mass.  515.  13  East  439.  3  Mass.  270.  10  Johns.  463.  16 
Pick.  359.  11  Pick.  35.  I  have  said  that  so  much  of  the 
replication  as  affirms,  or  relates  to  the  residence  of  the 
defendants  out  of  the  State,  is  wholly  immaterial ;  and  it 
was  clearly  so,  because  the  provision  of  the  statute  re- 
ferred to  and  applicable  in  such  a  case  as  this,  says  nothing 
about,  and  has  no  relation  whatever  to,  the  residence,  or 
domicile  of  the  defendant.  It  is  the  fact  of  his  being 
out  of  the  State,  and  not  of  his  residing  out  of  it,  that 
saves  the  right  of  the  plaintiff  to  commence  his  action 
against  him,  until  so  many  yoars  after  he  has  come  into 
it,  so  that  with  reasonable  diligence  he  may  be  served 
with  process.  And  although  it  may  be  strictly  true  in 
this  case,  that  the  defendants  have  always  resided  in  the 
adjoining  States  of  New  Jersey,  or  Pennsylvania,  yet  for 
all  that,  it  does  not  appear,  nor  is  it  to  be  assumed  or  in- 
ferred in  support  of  this  replication,  that  they  have  not 
been  in  this  State  repeatedly  in  the  meanwhile,  with 
frequent  and  ample  opportunities  for  the  plaintiff  to  serve 
process  upon  them. 

But  if  it  should  be  insisted  on  the  other  side,  that  the 
defendants  are  still  actually  out  of  the  State  and  have 
been  since  the  cause  of  action  accrued,  until  they  ap- 
peared in  the  court  below  and  by  giving  special  bail  dis- 
solved the  foreign  attachment  which  had  been  previously 
sued  out  against  them,  and  that  such  is  the  import  of  the 
replication  and  the  inference  to  be  drawn  from  the  record 
in  favor  of  it,  owing  to  the  fact  that  the  suit  was  com- 
menced by  foreign  attachment  whilst  they  were  still  out 
of  the  State,  then  he  should  contend  that  the  case  does 
not  fall  within  the  saving  of  the  statute  and  was  not  in- 
tended to  be  embraced  within  it,  and  is  therefore  barred  ; 
because  it  is  neither  within  the  terms,  nor  the  policy  of 
the  statute,  since  there  is  no  reason  for  holding  that  the 
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saving  should  apply  to  a  case  commenced  by  foreign  at- 
tachment, which  it  was  competent  for  a  plaintiff  to  sue 
out  at  any  time  against  a  non-resident,  without  waiting 
for  him  to  come  into  the  State,  and  which  remedy  is  never 
barred  or  delayed  by  the  absence  of  the  defendant  from 
the  State,  however  protracted  it  may  be.  The  reason  of 
the  saving  so  long  as  the  defendant  continues  out  of  the 
State,  as  the  qualification  of  it  shows,  is  because  he  can- 
not be  served  with  the  process  of  our  courts ;  but  when 
you  have  a  remedy  or  process  for  the  commencement  of 
the  suit,  without  the  necessity  of  any  personal  service 
whatever,  on  the  defendant,  and  which  is  specially  pro- 
vided by  statute  for  the  case  of  a  non-resident,  and  which 
equally  applies  to  him  whether  he  is  in  or  out  of  the  State, 
and  which  rarely  fails  of  its  primary  object,  which  is  to 
censtrain  his  appearance  in  our  courts,  when  he  has  any 
property  or  effects  here,  there  is  no  necessity  and  no 
reason  for  any  exception,  qualification,  or  limitation  in 
the  statute  to  save  the  right  to  commence  the  action  by 
such  a  process  at  any  time ;  and  therefore  it  could  not 
have  been  the  intention  of  the  Legislature  to  include  a 
case  so  commenced,  within  the  saving  of  the  statute  on 
which  the  plaintiff  relies. 

Robinson,  for  the  defendant  in  error,  would  assent  to 
the  position  assumed  on  the  other  side,  that  our  statute 
of  limitations  did  not  apply  to  a  foreign  attachment,  but 
for  reasons  entirely  different  from  those  which  had  been 
stated ;  because  the  sole  reason  of  it  is  that  the  statute 
does  not  begin  to  run  against  the  claim  of  the  plaintiff, 
if  the  defendant  is  out  of  the  State  at  the  accruing  of  the 
cause  of  action,  so  long  as  he  continues  out  of  it,  nor 
until  he  afterward  comes  into  the  State  in  such  a  manner 
that  with  reasonable  diligence  he  may  be  served  with 
process.  Of  course,  this  provision  could  have  no  reference 
to  a  foreign  attachment,  or  to  the  process  issued  in  this 
case  against  the  defendants,  who  were  not  only  out  of 
the  State  at  the  accruing  of  the  cause  of  action,  but  were 
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still  out  of  it  when  the  writ  was  issued  and  returned,  and 
till  several  months  afterward,  when  they  appeared  in  the 
court  below  and  dissolved  the  attachment  by  giving  special 
bail.  He  agreed  with  the  counsel  on  the  other  side,  that 
such  a  case  was  not  contemplated,  or  provided  for  in  the 
statute,  which  could  relate  only  to  cases  commenced  by 
summons,  or  capias ;  but  as  it  was  a  well  established  rule 
of  construction  both  in  this  country  and  in  England,  and 
wherever  they  have  statutes  of  limitations  similar  to  our 
own,  that  the  bar  of  the  statute  does  not  begin  to  run  so 
long  as  the  party  continues  out  of  the  State,  or  beyond 
the  seas,  of  course,  there  is  no  reason  for  saying  that  the 
action  is  barred,  if  the  defendants  were  out  of  the  State 
at  the  accruing  of  the  cause  of  it,  and  continued  out, 
until  after  the  action,  as  in  this  case,  was  commenced 
against  them.  The  action  of  the  plaintiff  therefore  in 
this  case,  is  not  and  never  was  barred,  and  was  never 
within  the  operation  of  the  statute,  because  the  defendants 
were  out  of  the  State  at  the  accruing  of  the  cause  of 
action,  and  were  still  out  of  it  when  the  suit  was  com- 
menced. 2  Saund.  120.  Bulger  v.  Roche.  11  Pick.  36.  While 
V.  Bailey^  3  Mass.  270.  And  not  only  does  the  statute  not 
begin  to  run  until  the  party  comes  into  the  State,  but  it 
is  incumbent  on  him  who  would  take  advantage  of  this 
fact,  to  show  it.  3  Wils.  145.  Dwighl  v.  Clark,  7  Mass.  515. 
By  a  return  within  the  government  is  meant  such  a  return 
as  will  afford  the  other  party  a  reasonable  opportunity  to 
serve  him  with  process.  Bgnie  v.  Crowningshield,  1  l^ck. 
262.  Hall  V.  Little,  14  Mass.  203.  Williams  v.  Jones,  13  IiJast 
439.  Ti.e  statute  has  never  been  so  construed  as  to  pre- 
clude a  party  plaintiff  laboring  under  any  of  the  disabil- 
ities provided  for  in  it,  from  suing  during  the  continuance 
of  the  disability,  and  the  invariable  construction  of  the 
saving  has  been  that  where  it  is  incumbent  upon  the 
plaintiff  to  show  that  he  labored  under  any  disability,  he 
must  show  that  it  was  a  continuing  disability  from  the 
first,  and  when  tlie  statute  once  begins  to  run,  no  subse- 
quent disability  will  impede  it.  Ang.  on  J  Am.  sees.  U)5,  196. 
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Buggies  v.  Keeler,  3  JohnSy  264.  Benjamin  v.  DeGroot^  1 
Denio  153.  Little  v.  Blunt,  16  Pick,  359.  Heisengerv.  Baltzell, 
Z  Gill  and  Johns.  IbS.  Randall  v.  Wilkins^i  Denio  677.  These 
cases  all  clearly  establish  the  principle  that  the  statute 
does  not  begin  to  run  so  long  as  the  party  continues  out 
of  the  State ;  and  the  rule  stated  by  Angel  is  that  the 
plaintiff  may  bring  his  action  at  any  time  during  the  con- 
tinuance of  the  disability.  We  therefore  maintain  that 
the  replication  is  sufficient,  and  that  the  statute  is  no  bar 
to  the  action. 

C.  S.  Layton,  on  the  same  side  :  The  limitation  of  actions 
is  not  a  common  law  defence,  and  the  statute  applies  only 
to  the  actions  named  in  it  and  which  are  limited  by  it, 
and  it  is  no  less  true  that  the  defendant  who  pleads  the 
statute,  must  show  that  the  suit  is  barred  by  it,  than  it  is, 
that  the  party  who  seeks  to  avail  himself  of  a  saving  in 
the  statute,  must  bring  his  case  within  the  exception. 
Kirkman  v.  Hamilton,  6  Pet.  20.  But  a  foreign  attachment 
is  not  an  action  within  the  meaning  and  contemplation 
of  our  act  of  limitations,  and  therefore  it  is  not  limited 
or  barred  by  it.  Attachment  is  unknown  to  the  common 
law,  and  exists  here  by  statute  only,  established  in  analogy 
to  the  custom  of  London,  whilst  the  only  actions  em- 
braced and  referred  to  in  our  statute  of  limitations,  are 
such  as  exist  at  common  law.  It  is  therefore  an  action 
not  subject  to  the  plea  of  the  statute.  In  this  case  the 
parties,  plaintiff  and  defendants,  were  all  foreigners,  or 
non-residents,  and  the  latter  were  yet  out  of  the  State 
when  the  suit  was  commenced  and  are  still  out  of  it. 
How  then  could  we  have  replied  to  the  plea  of  the  statute 
as  it  is  insisted  we  should  have  done,  when  the  saving 
referred  to,  evidently  contemplates  cases  only  where  the 
suit  is  commenced  by  snminons,  or  capias,  and  the  pro- 
cess is  served  on  the  defendant  in  the  State  ?  It  was 
therefore  HufHciont  for  us  in  this  case  to  reply  as  we  have 
done,  that  at  the  time  of  the  accruing  of  the  cause  of 
action,  the  defendants  were  out   of  the   State   and   have 
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continued  ever  since  to  reside  out  of  it.  But  as  to  the 
meaning  of  the  term  "  come  into  the  State, "  and  on 
which  of  the  parties  it  was  incumbent  to  allege  it,  we  say 
after  such  a  replication  as  this,  that  if  such  was  the  fact, 
that  is  to  say,  if  it  be  true,  that  at  any  time  after  the  ac- 
cruing of  the  cause  of  action,  the  defendants  came  into 
the  State,  so  that  with  reasonable  diligence  they  could 
have  been  served  with  process,  it  was  competent  for  them 
to  have  averred  that  fact  by  way  of  rejoinder  to  the 
replication  of  the  plaiiitiif ;  and  it  was  their  duty  to  have 
done  so,  instead  of  demurring  to  it,  because  it  was  more 
incumbent  upon  them,  if  such  was  the  case,  to  rejoin  the 
fact  by  a  positive  or  affirmative  averment,  than  it  was 
upon  the  plaintiff  to  deny  it  in  advance  in  his  replication 
by  a  negative  allegation.  Bond  et  al.  v.  Jay^  2  Cond.  Rep. 
525.  8.  C.  7  Oranch,  350.  Being  out  of  the  State  and 
residing  out  of  it,  signify  and  import  the  same  thing 
within  the  purview  and  contemplation  of  the  fourteenth 
section  of  our  act  of  limitations ;  and  it  being  alleged  in 
the  replication  that  the  defendants  were  out  of  the  State 
at  the  accruing  of  the  cause  of  action,  and  that  they  then 
and  ever  since  have  resided  out  of  it,  all  of  which  is  ad- 
mitted by  the  demurrer,  and  it  being  no  where  alleged  in 
the  pleiidings  on  either  side,  that  thoy  have  at  any  time 
been  within  the  limits  of  the  State  previous  to  the  com- 
mencement of  the  action,  it  is  to  be  presumed  and  in- 
tended, and  consequently  the  court  will  infer  that  they 
have  not  been  in  the  State  in  the  meanwhile,  and  hold 
the  replication  to  be  sufficient  on  the  demurrer,  in  the 
entire  absence  of  any  allegation  to  the  contrary,  as  should 
have  been  made  by  way  of  rejoinder  on  the  other  side, 
if  the  fact  was  otherwise,  as  he  haci  before  stated.  And 
for  the  same  reason  and  consideration,  all  that  is  alleged 
in  the  replication,  subsequent  to  the  averment  that  the 
defendants  were  out  of  the  State  at  the  accruing  of  the 
cause  of  action,  as  to  their  residence  at  that  time  and 
afterward,  may  be  regarded  and  discarded  as  mere  sur- 
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plusage,  without  affecting  the  sufficiency  of  the  replication 
on  the  demurrer. 

D.  M.  Bates,  on  the  same  side  :  Although,  as  a  general 
thing,  after  six  years  have  elapsed  from  the  accruing  of 
the  cause  of  action  on  a  promissory  note,  the  action  -is 
prima  facie  barred  under  the  provisions  of  our  statute  of 
limitation,  yet  such  is  not  the  case,  if  it  appears  that  the 
defendant  was  at  that  time  out  of  the  State.  For  in  such 
a  case,  the  statute  does  not  begin  to  run  so  long  as  the 
party  continues  out  of  the  State,  and  there  is  no  bar,  and 
there  can  be  no  bar  to  the  action  against  him,  until  he 
shall  have  come  into  it,  in  such  a  manner  that  with  due 
diligence  he  can  be  served  with  process  in  the  action  ; 
from  which  time,  and  in  such  case,  the  statute  begins  to 
run,  and  not  before.  He  should  therefore  contend  that 
it  being  alleged  in  the  replication  and  being  admitted 
by  the  demurrer,  and  such  appearing  to  be  the  fact,  that 
the  defendants  below  in  this  case,  were  out  of  the  State 
at  the  time  the  cause  of  action  accrued  against  them,  the 
statute  had  never  even  begun  to  run  against  the  claim  of 
the  plaintiff  when  this  suit  was  commenced,  and  the  plea 
was  therefore  no  defence  to  the  action,  and  the  replica- 
tion of  this  fact  alone,  was  a  sufficient  answer  to  it,  and 
to  show  that  the  statute  had  never  operated  against  it. 
The  counsel  on  the  other  side,  has  argued  the  case  as  if 
the  saving  in  the  statute  was  a  personal  privilege  within 
which  the  plaintiff  must  strictly  bring  himself,  other- 
wise he  is  barred.  But  this  is  not  so;  and  to  show  that 
it  is  not,  I  will  refer  to  a  class  of  cases  which  have  arisen 
under  the  English  statute,  and  which  will  serve  to  illus- 
trate my  idea  in  this  respect,  although  they  have  arisen 
under  a  provision  of  that  statute  which  is  not  contained 
in  ours.  Under  the  English  statute,  the  right  to  sue  is 
saved  so  long  as  either  party,  plaintiff,  or  defendant,  is 
beyond  the  seas,  if  the  cause  of  action  accrues  whilst 
eitlier  is  so  abroad,  and  the  statute  does  not  begin  to  run 
until  the  absent  party,  or  if  both  be   absent,   until   both 
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parties,  have  come  into  the  country.  Our  statute  contains 
no  such  exception  in  case  of  the  absence  of  the  plaintift", 
but  so  far  as  the  absence  of  the  defendant  at  the  time  of 
the  accruing  of  the  cause  of  action  is  concerned,  the  pro- 
visions of  the  two  statutes  are  substantially  the  same. 
There,  if  the  plaintiff  is  beyond  the  seas  at  the'  accruing 
of  the  cause  of  action,  the  statute  provides  in  terms  very 
similar  to  those  employed  in  ours  with  reference  to  de- 
fendants, that  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  coming  into  the  kingdom  ; 
and  yet  it  has  been  repeatedly  held  and  decided  and  that 
too,  on  demurrer  joined,  that  the  plaintiff  may  commence 
and  prosecute  his  action  to  a  final  recovery  whilst  he  is 
yet  abroad,  because  the  statute  does  not  begin  to  operate 
in  such  a  case,  so  long  as  he  is  out  of  the  country,  although 
it  clearly  does  not  come  within  the  literal,  nor  within  the 
apparent  meaning  of  the  saving  contained  in  the  statute. 
3  Wits.  145.  2  SaumJ.  120.  48  Eng.  C.  L.  Jlcp.  836.  31  Ibd. 
228.  Now,  in  the  present  case  it  is  equally  evident,  as  the 
defendants  were  out  of  the  State  at  the  accruing  of  the 
cause  of  action  against  them,  but  were  liable  to  be  pro- 
ceeded against  at  the  suit  of  the  plaintiff  in  this  par- 
ticular method,  by  a  writ  of  foreign  attachment,  whilst 
they  were  yet  out  of  the  State,  the  principle  ruled  and 
established  in  the  cases  just  cited  applies  in  this  case,  be- 
cause being  out  of  the  State  when  the  cause  of  action 
accrued,  the  statute  did  not  begin  to  run  in  their  favor, 
until  they  had  come  into  it  so  that  they  could  be  served 
witii  process,  which  was  not  until  after  the  action  had 
been  instituted.  I  therefore  contend  that  the  allegation 
contained  in  the  re[)licati()n  that  the  defendants  were  out 
of  the  State  at  the  accruing  of  the  cause  of  action,  taken 
in  connection  with  the  fact  that  the  suit  was  conimeneed 
by  foreign  attachment,  of  which  the  court  will  judicially 
take  notice,  for  it  appears  by  the  record,  and  the  whole 
record  is  before  them,  was  alone  sulHcient  without  any 
further  averment,  to  entitle  the  plaintill"  to  Judgment  on 
the    general    deniurre)-.       Foniis    1    am    awaie,    and    the 
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authority  of  elementary  writers  have  been  cited  to  the 
contrary;  but  no  adjudication  of  the  question  having  the 
weight  and  sanction  of  a  judicial  decision,  has  been  pro- 
duced on  the  other  side  to  show  the  insufficiency  in  sub- 
stance in  such  a  case,  of  such  a  replication. 

And  why  should  the  replication  not  be  sufficient  in 
substance  at  least  ?  And  if  the  defendants  have  been  in 
the  State  in  the  meanwhileso  that  they  could  with  reason- 
able diligence  have  been  served  with  process,  why  should 
they  not  be  required  to  rejoin  it,  instead  of  taking  issue 
by  a  demurrer  to  the  replication  ?  Since,  if  such  has 
been  the  case,  it  must  be  a  fact  more  peculiarly  within 
their  own  knowledge,  than  in  the  knowledge  of  the 
plaintiff,  and  it  is  an  elementary  principle  of  pleading, 
that  no  party  need  allege  what  would  more  properly  come 
from  the  other  side,  and  this  is  invariably  the  case,  when 
the  fact  is  more  particularly  within  the  knowledge  of  the 
adverse  party  ?  3  Couh  117.  But  it  is  insisted  on  the  other 
side,  that  the  replication  is  uncertain  and  deficient  in  that 
degree  of  precision  and  particularity  which  the  rules  of 
pleading  require  in  a  special  replication  to  a  plea  in  bar 
of  this  nature.  The  degree  of  certainty  required  in  de- 
clarations, replications  and  indictments,  is  said  to  be  to  a 
certain  intent  in  general,  and  means  what  upon  a  fair  and 
reasonable  construction  may  be  called  certain,  without 
recurring  to  possible  facts  which  do  not  appear.  1  Ch.  PL 
237.  Applying  this  rule  to  this  replication  and  also  the 
other  rule  before  stated,  is  there  any  defect  in  it  on  this 
score,  and  if  any  other  fact  was  necessary  to  be  stated  in 
it,  than  the  allegation  merely  that  the  defendants  were 
out  of  the  State  at  the  accruing  of  the  cause  of  action,  is 
it  not  a  fair  and  legitimate  inference  which  the  court  is 
bound  to  draw  from  the  following  averments  contained 
in  it,  "  that  they  then  resided  and  had  ever  since  resided 
out  of  the  State,"  that  they  had  been  in  fact,  continuously 
out  of  it  from  that  time  up  to  the  commencement  of  the 
a(;tion,  without  requiring  the  plaintiff  further  to  reply  by 
exj)re88ly  negativing  the  possible  fact  that  they  might  in 
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the  meantime  have  come  into  the  State  in  such  a  manner 
that  with  proper  diligence  they  might  have  been  served 
with  process  ?  Against  such  a  construction  and  the  ne- 
cessity, or  propriety  of  such  an  allegation,  there  is  another 
rule  of  pleading  based  on  the  nature  of  it ;  for  it  would 
be  a  negative  allegation  proceeding  from  the  plaintiff,  and 
no  one  is  bound  in  law  to  prove  a  negative  ;  whilst  if  left 
to  the  defendants  to  rejoin  the  fact,  that  they  had  been  in 
the  State  in  the  meantime  &c.,  in  case  such  was  the  fact, 
(and  that  they  must  know  better  than  the  plaintiff,  or  any 
other  person,)  it  would  assume  the  character  of  an  affirm- 
ative allegation  on  their  part,  easily  susceptible  of  proof, 
and  which  on  a  trial,  they,  and  not  the  plaintiff,  would 
be  bound  to  prove. 

E.  D.  Cullen,  in  reply :  This  case  has  been  argued  by 
the  two  first  counsel  on  the  other  side,  as  if  a  suit  com- 
menced by  foreign  attachment  was  a  peculiar  form  of 
action,  not  embraced  in  the  statute  and  therefore  could 
not  be  barred  by  any  lapse  of  time.  But  this  is  a  mis- 
apprehension. Attachment  is  a  proceeding  in  rem,  and 
the  judgment  in  it,  is  a  judgment  of  condemnation  against 
the  property  attached,  and  not  in  jyersonam,  or  against  the 
person  of  the  defendant  in  the  writ.  Its  primary  object 
is  to  constrain  the  appearance  of  a  party  beyond  the 
jurisdiction  of  the  court,  or  a  non-resident,  but  when 
special  bail  ia  entered,  which  can  only  be  done  by  the  ap- 
pearance of  the  defendant,  either  personally,  or  by  another 
and  giving  bail,  the  attachment  is  dissolved,  the  property 
and  the  garnishees  are  discharged  and  the  case  then  pro- 
ceeds in  court  in  the  same  manner  as  if  the  suit  had  been 
instituted  by  any  other  writ  or  process  served  upon  the 
defendant  within  its  jurisdiction.  It  ia  therefore  not  an 
action,  but  simply  a  writ  for  the  inception  of  an  action, 
when  bail  is  given,  but  if  not,  the  plaintiff  obtains  judg- 
ment on  the  writ  witliout  the  appearance  of  the  defendant, 
and  witliotit  any  action.  But  when  the  defendant  appeara 
and  gives  bail,  the  attachment  being  dissolved,  \t  is  fu/icfu.'> 
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officio  and  at  an  end,  and  the  action  then  commences  by  a 
declaration,  which  in  the  present  case  is  in  assumpsit,  in 
the  usual  form,  on  several  promissory  notes,  to  whicli  the 
defendants  have  pleaded  among  other  pleas,  the  act  of 
limitation,  and  to  which  the  plaintiff'  has  pretended  to 
reply  a  certain  saving  or  exception  contained  in  that 
statute.  What  reason  or  pretext  then  can  there  be  for 
saying  that  this  is  not  an  action  contemplated  by  and 
embraced  within  the  statute?  But  if  it  is  sufficient  to 
allege  in  the  replication  that  the  defendants  were  out  of 
the  State  at  the  accruing  of  the  cause  of  action,  and  have 
resided  out  of  it  from  thence  hitherto  until  the  present 
time,  without  alleging  that  they  continued  out  of  the  State 
until  they  appeared,  gave  bail  and  dissolved  the  attach- 
ment, or  until  after  this  suit  was  commenced,  then  the 
replication  would  have  been  sufficient,  notwithstanding 
the  defendants  might  have  been  in  the  State  every  day 
in  the  meanwhile  with  atundant  opp6rtunities  to  serve 
them  with  process;  and  the  consequence  would  be,  as 
they  seem  to  contend  on  the  other  side,  that  an  action  of 
assumpsit,  though  expressly  named  in  the  statute,  when 
incepted  as  this  was,  by  a  writ  of  foreign  attachment,  upon 
a  cause  of  action  which  accrued  whilst  the  defendants 
were  out  of  the  State,  would  never  be  barred,  no  matter 
how  often  the  defendant  might  have  been  in  it  in  the 
meantime,  nor  how  long  he  might  have  remained  in  it 
each  time  he  came  into  it.  Is  such  the  meaning  of  our 
statute  of  limitations,  and  is  such  the  special  favor  and 
indulgence  which  the  framers  of  it  intended  to  extend  to 
claims  put  in  suit  by  foreign  attachment,  when  the  plaiiitifi" 
is  at  no  time  under  the  necessity  of  waiting  for  the  de- 
fendant to  come  into  the  State  in  order  to  comnuuice  his 
action  against  him  by  such  process?  If  such  is  not  the 
meaning  of  the  statute,  but  on  the  contrary,  a  suit  thus 
instituted,  like  an  action  of  assumpsit  commenced  by 
summons,  or  capias  served  upon  the  defendant,  is  barred 
if  not  begun  within  tlie  time  limited  therefor  aftei-  his 
first  coming  into  the  State  after  the  ac(!ruing  of  the  cause 
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of  action,  then  the  plaintiff  cannot  bring  his  case  within 
the  true  meaning  and  intention  of  the  saving  or  exception 
relied  upon,  to  say  nothing  of  the  express  wording  and 
terms  of  it,  by  specially  replying  it,  without  at  the  same 
time  negativing  in  some  form  or  other,  the  fact  of  the 
defendant's  having  come  into  the  State  in  the  meantime, 
so  as  to  be  served  with  a  different  kind  of  process.  For 
non  constat,  although  he  was  out  of  the  State  at  the  accru- 
ing of  the  cause  of  action,  that  he  has  any  right  to  sue 
him,  for  nevertheless  the  plaintiff'  may  still  be  barred,  if 
the  defendant  has  been  in  it  in  the  meantime,  so  as  to  be 
served  with  process,  from  which  time  the  statute  begins 
to  run  against  him,  and  which  may  have  been,  even  in 
this  case,  more  than  six  years  before  the  commencement 
of  the  action.  And  it  is  because  of  this  fact,  that  the 
plaintiff  is  required  in  his  replication  to  negative  such 
coming  into  tlie  Stale  in  the  meanwhile,  by  the  defendant, 
to  bring  his  case  within  the  saving  of  the  statute. 

As  for  the  inference  or  intendment  which  it  is  contended 
on  the  other  side,  the  court  must  draw  from  the  allegation 
in  the  replication  that  the  defendants  then  resided  and 
still  reside  out  of  the  State,  and  from  the  fact  that  the 
suit  was  commenced  by  foreign  attachment,  that  the  de- 
fendants had  been  continuously  out  of  the  State  from  the 
accruing  of  the  cause  of  action,  until  after  the  commence- 
ment of  the  suit,  there  is  no  ground,  legal,  or  otherwise, 
for  any  such  inference,  deduction,  or  implication;  for  it 
does  not  even  afford  a  legal,  or  legitimate  ground  for  pre- 
suming thut  the  defendants,  who  are  non-residents,  were 
not  in  the  State  and  capable  of  being  personally  served, 
without  the  slightest  inconvenience  to  the  plaintiff,  with 
other  process,  at  the  very  time  when  this  foreign  attach- 
ment was  sued  out  ;  Jjecause  it  lias  been  decided  in  a 
recent  case  in  the  Superior  Court  for  New  Castle  County, 
and  is  well  settled  by  decisions  in  other  States,  that  a 
writ  of  fori'ign  attachment  may  issue  against  a  non-resi- 
dent, although  he  is  in  the  State  at  the  time  when  it  is 
sued  out;  aiid  this  will  serve  to  show  how  wide  is  the  dif- 
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ference  and  distinction  both  in  fact  and  in  contemplation 
of  law,  between  bciy}fi  out  of  the  State  and  residing  out  of 
the  State,  as  referred  to  in  the  statute,  But  the  necessity 
of  such  a  replication  as  I  have  contended  for  does  not 
depend  on  any  primary  or  elementary  principle  of  plead- 
ing of  vague  and  doubtful  import,  such  as  the  different 
degrees  of  certainty,  first  laid  down  by  Lord  Coke,  and 
attempted  to  be  defined  by  Mr.  Chitty;  but  it  is  simply 
because  the  statute  is  so  written,  and  the  reason  of  the 
thing  itself  absolutely  requires  it.  For  it  is  no  less  a 
principle  of  pleading  than  a  dictate  of  sound  judgment 
and  correct  reasoning,  that  whenever  the  action,  or  the 
defence  is  based  on  a  statutory  provision,  the  narr,  the 
plea,  the  replication,  or  any  other  step  in  the  pleading, 
must  be  so  framed  and  drawn  with  sufficient  accuracy 
and  precision,  as  to  bring  it  within  the  true  meaning  and 
intention  of  the  provision  on  which  it  is  founded;  and 
the  rule  of  interpretation  is  equally  fixed  and  inflexible, 
that  whenever  there  is  any  insufficiency,  or  uncertainty 
in  a  material  point  in  any  stage  of  the  pleadings,  it  is  to 
be  construed  most  strongly  against  the  party  pleading  it. 

Harrington^  Chancellor  :  This  case  depends  on  a  question 
ot  pleading  not  involved  in  mere  technicality,  but  pre- 
senting the  question  whether  on  the  face  of  the  record, 
the  plaintiff  below  shows  any  cause  of  action  upon  which 
the  court  can  give  judgment. 

Without  now  referring  to  the  process  by  which  the  de- 
fendants below  were  brought  into  court,  the  case  is  simply 
an  action  of  assumpsit  founded  on  five  promissory  notes, 
to  which  tiie  defendants  have  ap})eared  and  pleaded  to 
issue.  These  notes  were  drawn  and  matured  more  than 
six  years  before  the  action  was  brought,  which  is  the 
period  of  limitation  a])j»lying  to  tliem,  and  that  plea  is 
pleaded,  and  is  a  bar  to  the  action,  unless  the  plaintitt'by 
his  replication,  brings  himself  within  one  of  the  excej)tions 
to  the  statute.  The  exception  relied  on,  is  the  saving  of 
the  act  which  ])rovides  that,  "  If  at  the  time  when  a  cause 
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of  action  accrues  against  any  person,  he  shall  be  out  of 
the  State,  the  action  may  be  commenced  within  the  time 
limited  therefor,  after  such  person  shall  come  into  the 
State  in  such  manner,  that  by  reasonable  diligence  he  may 
be  served  with  process." 

The  exception  intended  to  be  set  up  is,  therefore,  tliat 
the  defendants  were  out  of  the  State,  so  that  they  could 
not  be  served  with  process  at  the  accruing  of  the  cause 
of  action,  and  had  been  ever  since  to  a  period  of  within 
six  years  of  the  commencement  of  the  action;  wliich 
again  puts  the  plaintift"  right  in  court  and  entitles  him  to 
recover.  By  the  plea,  he  stands  barred,  but  by  this  ex- 
ception the  bar  is  removed;  and  the  truth  of  it  being  ad- 
mitted by  the  demurrer,  he  would  be  entitled  to  judg- 
ment. 

The  question  then  is,  has  the  plaintiff  replied  this  ex- 
ception ?  Does  the  replication  in  any  frame  of  words, 
say  that  the  defendants  were  out  of  the  State  when  the 
cause  of  action  accrued  and  continued  to  be  out  of  it 
either  hitherto,  or  up  to  any  time  within  six  years  of  com- 
mencing the  suit  ?  That  is  what  is  denied  by  the  de- 
murrer, and  that  is  the  issue  upon  which  the  case  turns. 
If  the  replication  says  this,  the  plaintiff  avoids  the  bar 
of  the  statute  and  is  entitled  to  judgment;  if  it  does  not 
allege  such  absence  of  the  defendants  from  the  State,  or 
out  of  the  jurisdiction  of  this  court,  the  act  bars  his  suit 
and  he  cannot  recover.  And  this  question  is  not  to  be 
decided  on  the  form  of  words  merely.  It  is  not  a  special 
demurrer,  and  if  the  replication  substantially  states  what 
the  law  requires  to  bring  the  case  within  tb.e  exception, 
it  is  sufficient.  I  may  even  go  further,  as  the  plea  of 
limitations  is  not  favored,  and  say  that  neither  strained 
construction,  nor  inference  should  be  made  against  the 
replication.  But  on  the  other  hand,  no  inference  can  be 
had  to  make  it  say  what  it  doi'S  not  say.  It  is  the  plaint- 
iffvi  pleadin":,  and  the  ireneral  rule  is  that  the  words  used 
must  be  taken  most  strongly  against  the  pleader,  as  ho 
must  be  supposed  to  have  stated  his  case  as  his  proof 
44 
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would  warrant.  This  rule  is  equally  applicable,  whether 
the  issue  is  upon  a  general,  or  special  demurrer.  But 
without  resorting  to  any  inference  for,  or  against  this 
replication,  does  it  assert  what  the  law  requires  to  make 
an  exception  to  the  bar  of  the  act?  It  says  that  "  at  the 
time  when  the  said  cause  of  action  accrued,  the  defendants 
were,  and  each  of  them  was,  out  of  this  State,  and  both 
of  them  at  the  accruing  of  the  cause  of  action  did  reside 
out  of  this  State,  and  from  thence  until  the  present  time, 
have  both  resided  and  do  reside  out  of  this  State  and 
without  the  jurisdiction  of  this  court."  The  point  of 
doubt  on  this  replication  obviously  is  whether  it  alleges 
that  the  defendants  continued  to  be  out  of  the  State  from 
the  accruing  of  the  cause  of  action.  When  it  was  commen- 
ced the  suit  was  barred  ;  and  though  the  replication  very 
fully  alleges  that  the  defendants  were,  and  each  of  them 
wasout  of  the  State  at  that  time,  it  says  of  their  continued 
absence  from  thence  to  the  present  time,  that  they  have 
both  resided  and  yet  reside  out  of  the  State  and  out  of 
the  jurisdiction  of  the  court. 

If  a  traverse  had  been  made  to  the  only  part  of  this 
replication  that  is  material  to  the  present  inquiry,  the 
issue  would  have  been  on  the  question  whether  the  de- 
fendants resided  out  of  the  State  and  out  of  the  jurisdiction 
of  the  court  which  is  immaterial,  when  the  point  is, 
whether  they  iccre  in  fact  out  of  the  State  so  that  by  reason- 
able diligence  they  could  not  be  served  with  process. 

It  was  not  denied,  indeed,  the  replication  admits,  that 
an  allegation  of  residence  out  of  the  State  at  the  accruing 
of  the  cause  of  action,  would  not  be  suiHcient  to  remove 
the  bar  of  the  statute;  and  no  more  can  such  allegation 
be  sufficient  as  to  the  continuance  of  such  residence  ;  and 
the  change  (»f  terms  from  what  is  required  by  the  hiw  to 
others  of  a  different  signification,  instead  of  affording  an 
inference  in  support  of  the  replication,  suggests  the  con- 
trary. Indeed,  a  continued  residence  out  of  the  State,  is 
entirely  consistent  with  the  frequent  presence  of  the  de- 
fendants in  the  State. 
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Woolen  J. :  I  regret  that  I  have  not  been  able  to  agree 
with  a  majority  of  the  court  in  the  final  decision  of  this 
case,  and  especially  as  a  diflference  of  opinion  in  this,  the 
court  of  Errors  and  Appeals,  presents  the  defective  feature 
of  the  court  of  the  highest  and  last  resort.  The  case  was 
decided  below  in  Sussex  by  the  Superior  Court,  in  which 
three  Judges  sat,  two  at  least  of  whom  must  have  con- 
curred in  the  decision  ;  it  is  now  before  this  court  to  be 
decided  by  one  of  those  who  sat  below  and  two  others, 
and  a  difference  of  opinion  in  this  court,  results  in  the 
establishment  of  the  law  of  the  State  by  the  judgment 
of  two  Judges  against  the  opinion  of  three  others. 

The  only  question  presented  for  the  consideration  of 
the  court  is  raised  by  the  demurrer  to  the  replication  to 
the  defendant's  plea  of  the  statute  of  limitations.  It  is  a 
novel  question,  now  for  the  first  time  raised,  and  is  not 
one  so  much  of  construction  of  the  statute  perhaps,  as  of 
pleading. 

The  statute  of  limitations  never  contemplated  a  case 
of  this  sort.  It  was  evidently  designed  to  provide  for 
two  classes  of  cases,  and  to  interpose  a  saving,  whereby 
the  operation  of  the  statute  as  a  bar,  would  in  such  cases 
be  prevented.  First,  the  14th  section  of  the  act,  chapter 
123  of  the  Revised  Code,  provides  that,  ''If  at  the  time 
when  a  cause  of  action  accrues  against  any  person,  he 
shall  be  out  of  the  State,  the  action  may  be  commenced 
within  the  time  herein  limited  therefor,  after  such  person 
shall  come  into  the  State  in  such  manner  that  by  reason- 
able diligence  he  may  be  served  with  process :  And  if, 
after  a  cause  of  action  shall  have  accrued  against  any 
person,  he  shall  depart  from  and  reside  out  of  the  State, 
the  time  of  his  absence  shall  not  be  taken  as  any  part  of 
the  time  limited  for  the  commencement  of  the  action." 

The  first  clause  in  my  judgment,  contemplates  the  case 
of  the  defendant  being  out  of  the  State  at  the  time  of  the 
accruing  of  the  cause  of  action,  and  subsequently  return- 
ing or  coming  into  the  State,  In  such  cases  the  pleadings 
would  be  plain  and  simple.     A  replication  to  the  plea  of 
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the  statute  of  limitations  would  be,  that  at  the  time  of 
the  accruing  of  the  cause  of  action,  the  defendant  was 
out  of  the  State,  and  did  not  return  or  come  into  the  State 
in  such  manner  that  by  reasonable  diligence  he  might 
have  been  served  with  process,  until  the  day  of 

and  that  the  action  was  commenced  within  the 
limited  time  therefor,  which  in  this  case  would  be  six 
years  from  that  time,  that  is,  from  the  time  of  the  return 
into  the  State. 

Under  the  second  clause  of  the  saving  section,  it  would 
be  necessary  to  show  when  the  cause  of  action  accrued, 
because  the  act  is  running  when  the  defendant  departs 
from  the  State,  and  to  ascertain  whether  the  statute  ope- 
rates as  a  bar,  the  pleadings  must  show  how  long  it  run 
before  the  defendant's  departure  from  the  State,  and  also 
when  he  returned,  so  as  to  enable  the  court  to  determine 
the  time  of  absence.  Proof  of  the  time  of  departure 
from  the  State  would  devolve  upon  the  plaintiiF,  and  that 
fact  being  shown,  if  the  defendant  relies  upon  that  por- 
tion of  the  act  which  saves  him,  it  is  incumbent  on  him 
to  plead  and  prove  the  fact  of  his  return  into  the  State  in 
such  manner  that  by  reasonable  diligence  he  might  have 
been  served  with  process,  and  that  such  return  was  in 
time  to  complete  the  operation  of  the  statute  as  a  bar 
after  deducting  the  time  of  absence.  Otherwise  the 
plaintiff  would  be  required  to  prove  a  negative.  The 
replication  would  be  that  the  cause  of  action  accrued  on 
the  day  of  that  afterwards,  to  wit,  on 

the  day  of  the  defendant  departed  from 

and  resided  out  of  the  State  and  did  not  return  in  such 
manner  that  by  reasonable  diligence  he  might  have  been 
served  with   process,    until   the  da}'  of 

and  that  the  action  was  commenced  within  the  time  lim- 
ited therefor,  deducting  the  time  of  absence.  In  such  a 
replication  would  it  be  sufficient  for  the  defendant  to  take 
issue?  If  so,  on  whom  would  the  07}us  probandi  rest? 
Would  it  be  required  of  the  plaintiff  to  prove  that  the 
defendant  departed  from  the  State  at  the  time  alleged, 
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and  that  he  did  not  return  until  the  time  mentioned.  The 
first  allegation  is  an  affirmative  one  and  the  plaintiff 
would  be  bound  to  prove  it;  but  the  second  is  a  negative 
one,  and  if  the  defendant  attempts  to  controvert  the  fact, 
he  can  only  do  so  by  rejoining,  that  although  it  is  true 
that  he  departed  from  and  resided  out  of  the  State,  he 
returned  and  came  into  the  State  at  an  earlier  day  than 
that  named  by  the  plaintiff,  to  wit,  on  the  day  of 

in  such  manner  that  by  reasonable  diligence 
he  might  have  been  served  with  process.  Upon  this  re- 
joinder, issue  would  be  taken,  and  if  the  defendant  makes 
it  true,  and  the  facts  disclosed  by  it  are  sufficient  to  give 
effect  to  the  statute  so  as  to  operate  as  a  bar,  the  plaintiff 
will  of  course  fail;  and  in  my  judgment  it  is  essentially 
necessary  that  there  sliould  be  an  averment  of  such  facts 
made  and  proved  by  the  defendant. 

The  case  now  under  consideration  does  not  fall  within 
either  of  these  saving  clauses,  though  the  first  may  per- 
haps, be  applied  to  it.  The  defendants  were  non-residents 
at  the  time  of  the  accruing  of  the  cause  of  action,  and 
continued  to  reside  out  of  the  State.  To  such  cases  the 
statute  of  limitations  was  not  intended  to  apply,  for  the 
plain  reason,  that  a  non-resident  cannot  be  sued,  not 
being  within  the  jurisdiction  of  the  court,  and  therefore 
the  creditors  of  such  persons  are  not  deprived  of  their 
rights  by  any  limitation  :  But  another  and  ample  remedy 
is  provided  in  such  cases,  which  is  by  foreign  attachment, 
and  which  was  resorted  to  by  the  plaintiff  in  this  case. 
The  defendants  finding  their  property  had  been  seized  by 
attachment,  were  compelled  to  cause  special  bail  to  be 
entered,  or  sufter  it  to  be  sold  for  the  benefit  of  their 
creditors.  Having  given  special  bail,  they  pleaded  to  the 
action  the  statute  of  limitations,  to  which  the  [)hiintifi8 
replied,  "  That  at  the  time  when  the  said  cause  of  action 
against  said  defendants  in  said  declaration  mentioned 
accrued,  they,  the  said  Edward  L.  Wells  and  vSaniuel 
Sappington,  the  said  defendants,  were  and  each  of  them 
was  out  of  the  State  of  Delaware,  and  that  they,  the  said 
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defendants,  did  both  of  thera  at  the  accruing  of  the  said 
cause  of  action,  reside  out  of  the  said  State  of  Delaware, 
and  from  thence  until  the  present  time  have  each  resided 
and  both  of  them  do  reside  out  of  said  State,  and  out  of 
the  jurisdiction  of  said  court." 

To  this  replication  the  defendants  demurred  generally. 
Upon  the  demurrer  the  question  arises  which  is  presented 
for  the  consideration  of  the  court.  The  question  pre- 
sented by  the  pleadings  is,  whether  the  replication  is 
sufficient  in  form  and  substance?  It  is  insisted  that  it  is 
not,  because  it  does  not  aver  that  the  defendants  were 
not  only  out  of  the  State  at  the  time  of  the  accruing  of 
the  cause  of  action,  but  that  they  were  out  during  the 
whole  period  of  time  from  thence  to  the  commencement 
of  the  suit,  and  did  not  come  into  the  State  in  such  man- 
ner that  by  reasonable  diligence  they  could  have  been 
served  with  process. 

The  second  clause  of  the  saving  section  of  the  act  de- 
clares that,  "  If  after  a  cause  of  action  shall  have  accrued 
against  any  person,  he  shall  depart  from  and  reside  out 
of  the  State,  the  time  of  his  absence  until  he  shall  have 
returned  into  the  State  in  manner  aforesaid,  shall  not  be 
taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  the  action."  I  apprehend  in  a  case  falling  within 
this  clause  of  the  act,  it  would  only  be  necessary  in  re- 
plying to  the  plea  of  the  statute  of  limitations,  to  aver 
that  after  the  accruing  of  the  cause  of  action,  to  wit,  on 
the  day  of  the  defendant  departed  from 

and  resided  out  of  the  State  ami  did  not  return  into  the 
said  State  until  the  day  of  and  that  the 

action  was  commenced  within  the  time  limited  therefor, 
deducting  the  time  of  absence.  I  think  it  will  not  be 
contended  tliat  in  such  a  case,  it  is  necessary  to  allege 
tliat  the  defendant  was,  during  the  period  of  time  which 
he  resided  out  of  the  State,  actually  out  and  that  he  was 
not  during  that  time  in  the  State,  for  the  law  evidently 
makes  non-residence  a  saving  from  the  operation  of  the 
statute,  and  if  the  averment  of  non-residence  in  the  one 
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case  is  a  sufficient  compliance  with  the  terms  of  the  act, 
I  can  see  no  reason  why  it  should  not  be  so  in  the  other. 
It  is  very  evident  that  the  legislature  made  no  such  dis- 
tinction in  the  two  clauses  of  the  act.  The  construction 
now  given  it,  and  the  averments  held  necessary  to  bring 
a  party  within  its  saving  clause  in  my  judgment  involves 
an  inconsistency,  which  cannot  be  reconciled  on  any 
principles  of  reason  or  policy.  If  in  either  case  it  were 
necessary  to  aver  that  the  defendant  not  only  resided  out 
of  the  State,  but  that  he  was  all  the  time  out,  it  would 
seem  to  be  much  more  reasonable  that  it  should  be  done 
in  the  case  of  a  defendant  who  resided  in  the  State,  but 
who  went  out  for  a  temporary  purpose,  than  in  the  case 
of  a  non-resident  defendant,  for  in  the  one  it  would  be 
presumed  that  he  returned,  whereas  in  the  other  the  pre- 
sumption would  be  that  he  continued  in  the  place  of  his 
residence. 

The  same  strictness  is  not  required  in  pleading  facts, 
which  rest  exclusively  in  the  knowledge  of  the  opposite 
party,  as  where  they  are  entirely  in  the  knowledge  of  the 
party  pleading  :  Therefore  if  in  this  case  the  replication 
alleges  the  fact  to  a  common  intent,  that  the  defendants 
were  out  of  the  State,  which  is  a  fact  within  their  own 
knowledge,  the  rules  of  pleading  are  substantially  and 
sufficiently  complied  with,  and  if  the  allegation  be  untrue, 
it  is  for  them  to  show  that  they  were  in  the  State,  and 
at  such  time  as  would  make  the  statute  available  to  them. 

The  cases  so  much  relied  upon  as  applicable  to  this  case, 
are  by  no  means  in  point.  No  one  doubts  for  a  moment, 
that  where  a  plaintiff  relies  upon  a  disability,  such  as  in- 
fancy or  coverture  to  save  him  trom  the  operation  of  the 
statute,  he  is  bound  to  [)lea(l  it  with  precision,  and  ocpniliy 
so  to  prove  it,  and  for  the  very  reasons  I  iiave  stated,  they 
are  affirmative  facts,  resting  exclusively  in  the  knowledge 
of  the  party  pleading  them. 

The  statute  of  limitations  is  not  a  meritorious,  though 
a  legal,  defence.  It  is  a  mere  presumption  of  payment 
arising  from  the  lapse  of  time,  often   resorted  to  for  the 
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purpose  of  avoiding  the  payment  of  a  just  and  subsisting 
debt,  and  therefore  it  is  not  favored  in  law,  and  the  same 
rigid  rules  of  pleading  which  may  properly  govern  other 
cases  and  which  is  made  the  hinge  upon  which  this  case 
turns,  should  not  be  applied  in  cases  of  this  sort. 

Much  reliance  seems  to  be  placed  upon  the  form  of 
replication  cited  from  Harris'  Entries,  which  avers  that 
the  defendant  was  out  of  the  State  and  resided  out,  and 
that  he  was  at  and  did  not  return  until  the 

day  of  &c.     It  has  not  been  pretended 

in  this  case  that  it  is  at  all  necessary  to  aver,  that  the  de- 
fendants were  at  a  particular  place,  and  I  apprehend  it 
will  not  be  claimed  by  any  lawyer  as  an  essential  allegation. 
Why  both  terms  are  used,  that  is,  out  and  resided  out,  does 
not  appear.  The  replication  was  probably  framed  to  suit 
the  statute  of  Maryland,  which  may  differ  materially  from 
ours  ;  but  if  it  contains  one  unnecessary  averment  it  may 
be  incumbered  with  others.  However,  it  is  not  a  legal 
decision  and  it  has  not  been  shown  by  any  authority  that 
it  is  entitled  to  the  credit  even  of  a  good  form.  It  may 
contain  sufficient  averment  and  probably  does,  for  it  uses 
the  terms,  all  the  time  out  and  resided  out  and  that  they 
resided  at  a  particular  place.  Will  it  be  said  that  all 
these  facts  must  be  proved  ?  If  so,  by  whom  must  the 
place  of  residence  out  of  the  state  be  shown  '{  It  may  be 
said  that  all  that  part  of  the  replication  is  surplusage  and 
need  not  be  proved.  So  may  some  other  fact  averred  be 
useless. 

I  do  not  doubt  for  a  moment  the  general  principle  tliat 
when  a  party  would  avail  himself  of  the  saving  clause  of 
the  statute  to  j)reveiit  it8  operation  as  a  bar  to  his  claim, 
he  must  show  himself  within  the  saving,  and  I  maintain 
that  in  this  case,  the  [)huntif}"  has  complied  with  this 
principle  puflieioiitly  to  take  his  case  out  of  the  operation 
of  the  statute,  until  tht-  defendants  aver  that  though  they 
were  out  of  the  State  and  resided  out  of  it,  they  had  been 
in  the  said  State  at  such  time  and  under  such  circum- 
stances  as   would   prevent   the  operation    of  the    saving 
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clause.  No  distinction  is  recognized  in  the  application 
of  the  statute  in  cases  instituted  by  foreign  attachment, 
capias  or  summons,  and  it  is  true  that  after  special  bail 
is  entered,  the  proceedings  are  the  same  in  the  one  case 
as  in  the  others;  but  in  the  case  of  a  non-resident  who 
is  not  within  the  reach  of  the  ordinary  process  of  the 
court,  the  foreign  attachment  is  the  only  remedy ;  by  that, 
his  property  may  be  reached,  though  his  person  cannot, 
and  this  is  my  answer  to  some  remarks  in  reference  to 
the  plaintiff's  coming  into  this  State  to  institute  suit, 
being  a  non-resident  himself.  One  who  can  only  be  found 
by  thus  seizing  his  property,  is  not  among  those  for  whose 
benefit  the  statute  of  limitations  was  enacted,  though 
there  are  cases  where  they  will  be  entitled  to  its  benefits 
as  much  as  citizens  of  the  State,  but  a  more  stringent  rule 
should  be  observed  in  applying  it.  The  statute  never 
runs  against  a  non-resident  so  long  as  he  remains  out  of 
the  State,  whilst  it  never  ceases  to  run  against  a  resident, 
unless  he  departs  from  and  resides  out  of  the  State  ;  there- 
fore, unless  a  considerable  degree  of  strictness  is  used  in 
its  application  in  the  case  of  the  non-resident,  he  may,  by 
coming  into  the  State  for  a  very  limited  time,  without 
the  knowledge  of  his  creditor,  avail  himself  of  the  benefit 
of  the  statute,  and  thereby  avoid  Ibe  payment  of  a  just 
debt ;  but  the  resident  debtor  has  no  such  power,  because 
the  statute  begins  to  run  against  his  creditor  from  the 
accruing  of  the  cause  of  action,  and  does  not  cease  to  run, 
unless  he  departs  from  and  resides  out  of  the  State,  which 
is  a  fact  that  would  operate  as  a  saving  to  the  creditor 
and  being  an  afiirmative  allegation,  the  burden  of  proof 
of  such  absence  would  rest  on  him,  and  he  has  in  the 
case  of  absence  from  the  State,  ample  remedy  without 
being  driven  to  the  necessity  of  actual  proof  of  such  ab- 
sence. He  may  proceed  under  the  attachment  law,  as 
the  plaintiff  did  in  this  case,  and  if  he  is  not  able  to 
make  an  aflidavit  of  his  debtor's  absence  or  non-resi- 
dence, he  may  issue  the  ordinary  process  of  the  court 
and  on  the  return  of  the  sheriff,  that  the  defendant  is  not 
45 
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to  be  found,  he  will  be  entitled  to  the  writ  of  foreign  at- 
tachment. 

Kan  action  is  commenced  against  a  non-resident  debtor, 
there  is  no  statute  of  limitations  to  bar  the  plaintiff's 
claim,  unless  the  defendant  has  been  in  the  State  within 
the  limited  time  for  the  commencement  of  such  action, 
and  in  such  manner  that  by  reasonable  diligence  he  might 
have  been  served  with  process,  and  the  presumption  is 
that  a  non-reeideut  is  out  of  the  State,  and  if  he  does 
come  into  it,  in  such  manner  as  to  entitle  him  to  the  bene- 
fit of  the  statute,  it  is  a  fact  within  his  own  knowledge, 
and  an  affirmative  one,  which  he  would  be  bound  to  allege 
and  prove. 

Under  these  views  of  the  case  I  am  of  opinion  that  the 
judgment  of  the  court  below,  is,  in  no  wise  erroneous,  and 
therefore  ought  to  be  affirmed. 

Houston  J. :  As  the  impression  which  I  entertained  when 
this  question  was  argued  in  the  court  below,  and  which 
inclined  me  to  dissent  from  the  opinion  of  the  majority 
of  the  members  who  decided  it  there,  has  only  been 
strengthened  and  confirmed  by  subsequent  reflection  and 
the  re-argument  of  it  here,  I  shall  be  pardoned  I  trust, 
for  the  time  I  fthall  occupy  in  assigning  my  reasons  for 
the  more  mature  conclusion  to  which  I  have  now  arrived, 
but  which  I  deem  scarcely  necessary  after  the  clear  and 
satisfactory  opinion  which  has  just  been  delivered  by  the 
Chancellor  upon  it. 

Although  the  suit  below  was  commenced  by  foreign 
attachment,  yet  as  soon  as  the  defendants  appeared  in  that 
court,  gave  special  bail  and  the  attachment  was  dissolved, 
it  became  at  once  an  action  of  assumpsit  in  the  usual 
form  between  the  parties  on  five  several  promissory  notes 
united  in  as  many  counts  in  one  declaration,  made  by  the 
firm  of  E.  L.  Wells  &  Co.  to  the  order  of  the  firm  of  \V. 
&  J.  Sooy,  and  by  them  endorsed  to  iShreve,  who  died 
pending  the  action  in  that  court,  and  upon  the  suggestion 
of  which,  Jones,  his  admini8trator,was  made  party  plaintift' 
in  it. 
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When  these  notes  were  made  and  when  they  were  en- 
dorsed and  when  they  became  payable,  and  which  was 
more  than  six  years  before  the  suit  was  commenced  upon 
them,  all  the  parties  to  them,  makers,  payees  and  the  en- 
dorsee, were  out  of  the  State  and  living  in  New  Jersey. 
And  as  the  date  and  tenor  and  time  of  the  maturity  or 
payment  of  the  respective  notes  were  material  allegations 
and  were  set  forth  in  the  declaration,  and  the  date  of  the 
writ  of  foreign  attachment  and  the  commencement  of  the 
suit,  all  appeared  by  the  record  of  the  action  before  the 
court,  it  was  prima  fac it  barred  by  the  first  and  general 
limitation  of  the  statute  in  such  case  made  and  provided, 
upon  the  general  plea  of  the  statute  pleaded  by  the  de- 
fendants, and  which  in  brief  was  that  the  causes  of  action 
in  the  declaration  mentioned  had  not  accrued  to  the 
plaintift'  at  any  time  within  six  years  before  the  action 
had  been  commenced  upon  them.  And  up  to  this  stage 
of  the  pleading,  and  as  the  case  thus  stood  upon  the  record, 
the  plea  was  not  only  a  good  plea,  but  it  was  an  absolute 
bar  to  the  action.  The  plaintiff  was  therefore  obliged, 
whilst  admitting  the  fact  alleged  in  it,  to  avoid  the  legal 
effect  of  it  by  replying  some  subsequent  provision,  or 
saving  of  the  statute,  of  which  there  are  several  kinds 
specially  provided  in  the  thirteenth,  fourteenth  and  fit', 
teenth  sections  of  it,  according  as  the  one,  or  the  other 
of  them  might  be  properly  and  legally  applicable  to  the 
material  facts  and  circumstances  of  his  case,  and  which 
might  consequently  serve  according  to  the  true  intent  and 
meaning  and  construction  of  the  act,  to  save  and  exempt 
it  from  the  operation  of  the  first  and  general  limitation 
pre^^cribed  in  the  statute,  and  which  would  have  the  ef- 
fect under  the  special  circumstances  of  his  case,  to  pro- 
long the  period  first  limited  in  the  act  and  to  atibrd  ad- 
ditional time  for  the  commencement  of  the  suit.  The 
special  exceptions,  savings,  or  exemptions  from  the  op- 
eration of  the  general  and  principal  limitation  of  the  act 
to  which  I  refer,  are  those  which  relate  to  what  are 
usually  termed  the  disabilities  of  infancy,  coverture  and 
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incompetency  of  mind  embraced  in  the  thirteenth  section, 
and  which  provides  that  if  a  person  entitled  to  any  action 
comprehended  within  the  foregoing  provisions  of  the  act, 
shall  have  been  at  the  time  of  the  accruing  of  the  cause 
of  such  action,  under  either  of  these  disabilities,  none  of 
the  general  limitations  previously  prescribed  in  the  statute 
shall  be  a  bar  to  such  action  during  the  continuance  of 
such  disability,  nor  until  the  expiration  of  three  years 
from  the  removal  thereof.  The  fourteenth  section  pro- 
vides that  "  if  at  the  time  when  a  cause  of  action  accrues 
against  any  person,  he  shall  be  out  of  the  State,  the  action 
may  be  commenced,  within  the  time  herein  limited  there- 
for, after  such  person  shall  come  into  the  State  in  such 
manner,  that,  by  reasonable  diligence,  he  may  be  served 
with  process ;  and  if  after  a  cause  of  action  shall  have 
accrued  against  any  person,  he  shall  depart  from  and  re- 
side out  of  the  State,  the  time  of  his  absence  until  he  shall 
have  returned  into  the  State  in  manner  aforesaid,  shall 
not  be  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  the  action."  The  fifteenth  section  also 
specially  provides  for  several  other  classes  of  exceptional 
cases,  which  are  likewise  to  be  exempted  from  the  opera- 
tion of  the  general  limitations  primarily  prescribed  in  the 
act,  and  on  the  occurrence  of  which,  the  periods  first  lim- 
ited in  the  act  in  general,  are  to  be  extended  for  one  year 
thereafter  for  the  commencement  of  the  suit.  All  these, 
however,  constitute  but  special  and  exceptional  cases  to 
the  principal  and  general  limitations  previously  prescribed 
in  the  statute. 

But  the  plaintift',  as  I  have  before  remarked,  not  being 
able  to  deny  that  his  action  was  prima  fudc  barred  by  the 
plea  of  the  general  limitation  of  the  statute,  as  the  case 
then  stood  upon  the  record,  because  it  had  not  been  com- 
menced within  six  years  after  the  accruing  of  his  causes 
of  action,  sought  by  a  special  replication  to  that  plea,  to 
avoid  the  legal  efibct  of  it  upon  the  record,  to  bring  his 
case  under  the  special  facts  and  circumstances  attending 
it,  apparently  within  one,  or  the   other,   or   both   of  the 
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special  and  secondary  limitations  contained  in  the  four- 
teenth section  of  the  act.  I  say  apparently  he  sought  to 
do  this,  because  on  a  critical  examination  of  the  replica- 
tion with  reference  to  the  provisions  of  that  section,  and 
the  two  separate  and  distinct  classes  of  cases  which  it 
was  designed  to  save  and  exempt  for  an  additional  period 
of  time,  from  the  operation  of  the  first  and  general  lim- 
itation provided  for  in  the  statute,  it  is  not  easy  to  de- 
termine on  which  of  those  two  provisions  he  intended  in 
particular  to  rely,  nor  is  it  entirely  clear  that  he  did  not, 
to  some  extent,  misapprehend  the  true  import  and  mean- 
ing of  them,  and  confounding  the  distinction  between 
them,  endeavor  by  the  peculiar  terms  in  which  it  is  ex- 
pressed, to  avail  himself  of  both,  or  of  either  of  them 
indifferently,  as  might  best  suit  his  purpose,  or  his  proof 
at  the  trial  of  the  case.  The  replication  is  as  follows  ; 
"  That  at  the  time  when  the  said  causes  of  action  accrued 
against  the  said  defendants,  they  were  out  of  the  State 
of  Delaware  and  at  the  accruing  of  the  said  causes  of 
action,  both  of  them  resided  out  of  the  State  of  Delaware 
and  from  thence  until  the  present  time  have  each  resided 
and  both  of  them  do  reside  out  of  said  State  and  without 
the  jurisdiction  of  said  court."  Indeed,  from  the  stress 
which  seems  to  be  laid  upon  the  alleged  fact  that  the  de- 
fendants resided  out  of  the  State  when  the  causes  of  action 
accrued,  and  the  variations  and  particularity  with  which 
that  allegation  is  repeated  in  the  replication,  one  might 
reasonably  infer  that  the  draftsman  of  it,  attached  more 
importance  to  it,  than  to  the  fact  simply,  as  stated  in  it, 
that  they  were  then  out  of  the  State,  which  he  has  been 
content  to  allege  in  as  few  words  as  possible,  apparently. 
On  recurring,  however,  to  the  two  provisions  of  the  four- 
teenth section,  we  find  that  the  first  was  evidently  de- 
signed to  meet  the  case  and  save  the  action,  when  the  de- 
fendant is  out  of  the  State  at  the  accruing  of  the  causes 
of  it  and  merely  continues  out  of  it,  until  he  shall  have 
come  into  it  so  as  to  be  served  with  process  ;  and  in  such 
case,  according  to  the  manifest  intention  of  that  provision, 
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it  18  immaterial  where  he  then  resides,  or  may  afterward 
have  his  residence,  for  if  he  is  out  of  the  State  simply 
when  the  cause  of  action  accrues  against  him,  the  statute 
does  not  begin  to  run  against  the  action  so  long  as  he 
continues  out  of  it,  nor  until  he  has  come  into  it  in  such 
manner  that  with  reasonable  diligence  he  may  be  served 
with  process ;  the  right  of  action  in  such  case,  is  saved 
to  the  plaintiff  during  the  continuance  of  the  defendant 
out  of  it,  and  the  action  may  be  commenced  at  any  time 
after  his  first  coming  into  it  thereafter,  in  such  manner 
that  by  reasonable  diligence  he  may  be  served  with  pro- 
cess, within  the  period  originally  limited  and  first  pro- 
vided for  that  purpose  in  the  statute,  which  in  the  case 
of  a  promissory  note  is  six  years.  And  such  is  the  con- 
struction and  operation  of  the  statute  even  when  the  note 
is  made  out  of  the  State  and  is  payable  out  of  it,  and 
notwithstanding  both  the  plaintiff  and  the  defendant  then 
resided,  and  still  reside  out  of  it.  There  is  no  saving, 
however,  in  the  statute  by  reason  of  the  plaintiff's  being 
out  of  the  State  when  the  cause  of  action  accrues.  But 
the  second  provision  of  the  fourteenth  section  is  very 
different  from  the  first,  which  contemplates  a  case  and 
provides  a  saving  for  it,  of  an  entirely  different  nature  : 
and  it  is  not  easy  to  perceive  how  any  one  on  carefully 
perusing  them,  could  misapprehend  the  distinction  be- 
tween them,  or  suppose  that  they  could  in  any  event  be 
applicable  to  one  and  the  same  case,  or  that  they  could 
be  properly  blended  and  united  in  one  and  the  same 
special  replication  to  a  plea  of  the  general  limitation  of 
the  statute.  By  virtue  of  that  provision  of  the  fourteenth 
section,  if  instead  of  being  out  of,  the  defendant  is  in, 
the  State  when  the  cause  of  action  accrues,  but  after  that 
departs  from  it  and  resides  out  of  it,  although  the  statute 
in  such  case  has  commenced  running  against  the  action, 
it  is  thereby  arrested  and  suspended  in  its  operation  dur- 
ing his  absence  from  the  State  and  residence  out  of  it, 
and  until  his  first  return  thereafter  into  it,  in  such  man- 
ner that  by  reasonable  diligence  he  may  be  served  witli 
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process;  and  in  such  case  the  time  of  such  absence  from 
the  State  and  residence  out  of  it,  is  only  to  be  deducted 
from  the  period  first  limited  and  provided  by  the  statute 
for  the  commencement  of  the  action,  to  be  computed  from 
the  date  when  the  cause  of  action  originally  accrued 
against  him.  Yet,  notwithstanding  this  broad  and  mani- 
fest distinction  and  the  palpable  contrast  presented  in  the 
character  of  the  two  classes  of  cases  provided  for  in  the 
two  paragraphs  of  that  section,  the  plaintifihas  strangely 
blended  and  confounded  them  together  in  the  replication 
before  us,  by  first  alleging  simply  that  the  defendants 
were  out  of  the  State,  when  the  causes  of  action  accrued, 
and  without  adding  anything  more  to  that  very  important, 
and  only  material  averment  contained  in  it,  if  it  was  true, 
and  then  proceeding  to  reiterate  with  various  repetitions 
in  the  replication,  what  was  wholly  immaterial,  idle  and 
irrelevant,  if  the  first  averment  was  true,  the  allegation 
that  they  then  resided  and  had  hitherto  ever  since  resided 
and  still  reside  out  of  the  State  and  without  the  juris- 
diction of  the  court.  For  it  by  no  means  follows  that  if 
they  did  reside  during  the  whole  of  the  time  alleged  out 
of  the  State  and  without  the  jurisdiction  of  the  court, 
that  they  continued  during  the  whole  of  that  time  out  of 
the  State,  or  that  they  never  were  within  its  limits  in  the 
meanwhile  so  as  to  be  served  with  process.  And  yet,  as 
immaterial  and  irrelevant  as  this  allegation  was,  in  all  its 
variations,  in  such  replication,  1  think  it  clearly  indicates 
one  thing,  and  that  is,  that  the  pleader  who  drafted  it, 
was  not  satisfied  that  tlie  simple  averment  that  the  de- 
fendants were  out  of  the  State  when  the  cause  of  action 
accrued,  would  be  sufficient  without  some  further  allcffa- 
tion  which  would  serve  to  state  and  show  that  they  also 
continued  out  of  it,  or  out  of  the  reach  of  the  process  of 
the  court,  until  this  action  was  commenced,  to  bring  the 
plaintifi''8  case  and  his  special  replication  to  the  general 
plea  of  the  statute,  within  the  special  provision  contained 
in  the  first  paragraph  of  that  section. 
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The  position  was  distinctly  assumed,  in  the  argument, 
however,  by  one  of  the  counsel  for  the  defendant  in  error, 
that  the  mere  averment  that  the  defendants  below  were 
out  of  the  State  when  the  causes  of  action  accrued,  was 
of  itself  a  good  and  sufficient  answer  to  the  plea,  and 
that  all  the  allegations  which  followed  it  in  the  replication 
in  relation  to  their  residence  then  and  afterward  out  of 
the  State,  being  wholly  immaterial  and  irrelevant  to  the 
case,  could  and  should  be  rejected  as  surplusage  by  the 
court.  But  does  the  provision  of  the  statute  on  which  he 
relies  to  take  the  case  out  of  the  operation  of  the  limita- 
tion contained  in  it,  imply  or  contemplate  nothing  more 
than  that  ?  The  language  of  it  is,  "  if  at  the  time  when 
a  cause  of  action  accrues  against  any  person,  he  shall  be 
out  of  the  State,  the  action  may  be  commenced,  within 
the  time  herein  limited  therefor,  after  such  person  shall 
come  into  the  State  in  such  manner  that  by  reasonable 
diligence,  he  may  be  served  with  process."  Had  the  de- 
fendants been  in  the  State  when  the  causes  of  action  ac- 
crued and  resided  in  it  until  six  years  thereafter,  the 
action  would  have  been  barred  by  the  general  limitation 
of  the  statute,  but  as  they  were  out  of  the  State  when 
the  causes  of  action  accrued,  the  sole  purpose  and  object 
of  this  special  provision  in  regard  to  their  case  was  to 
suspend  the  operation  of  that  limitation  so  long  as  they 
continued  out  of  the  State,  or  beyond  the  reach  of  legal 
process  in  it,  and  to  extend  the  time  for  the  commence- 
ment of  the  action  against  them  just  as  many  years  more 
from  the  time  they  should  afterward  first  come  into  it  so 
that  with  proper  diligence  on  the  part  of  the  plaintifl', 
they  might  be  served  with  process  in  the  action.  It  es- 
pecially contemplates  and  provides  for  two  distinct  things, 
the  accruing  of  the  cause  of  action  and  the  action  there- 
after to  be  brought  upon  it,  and  to  limit  the  period  of 
time  which  shall  be  allowed  by  law  to  elapse  between 
them  in  such  a  case,  and  like  every  other  provision  or 
limitation  of  the  act,  it  necessarily  implies  and  involves 
a  lapse  of  time  between  the  inception  ot  the  right  to  sue, 
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and  the  continuation  of  the  right  to  sue  until  a  subsequent 
period  ;  and  as  it  proceeds  in  analogy  to  the  similar  ex- 
ceptions, or  savings  in  the  statute  in  regard  to  infancy, 
coverture  and  incompetency  of  mind,  upon  the  idea  of 
the  disability  of  the  plaintiff  to  sue  here  when  the  de- 
fendant is  out  of  the  State,  or  the  reasonable  reach  of  the 
process  of  our  courts,  at  the  time  of  the  accruing  of  the 
cause  of  action,  it  necessarily  implies  and  requires  a  con- 
tinuation of  that  inability  to  entitle  the  plaintiff  to  the 
benefit  of  the  saving  and  exception  which  was  designed 
for  that  reason  to  preserve  and  prolong  his  right  to  sue 
here  as  soon  as  such  disability  is  removed,  and  for  a  cer- 
tain specified  period  thereafter.  And  such  being  the 
evident  import  and  design  of  the  provision  in  question, 
the  fact  that  the  defendants  were  out  of  the  State  when 
the  causes  of  action  accrued  in  this  case,  would  neither 
import,  nor  imply  that  they  continued  out,  even  a  day 
afterward,  much  less,  that  they  continued  out  of  it  for 
more  than  six  years  afterward,  or  until  about  the  time 
this  action  was  commenced,  or  until  after  the  writ  of 
foreign  attachment  was  sued  out  against  them  ;  and  no 
court  could  from  the  record  presume  or  infer  any  such 
fact,  without  some  averment  in  the  replication  to  that 
effect  to  warrant  it.  Besides,  a  replication  with  the  aver- 
ment merely  that  the  defendants  were  out  of  the  State 
at  the  accruing  of  the  causes  of  action  in  the  case,  would 
be  substantially  defective  and  insufficient,  because  it 
would  not  constitute^a  full  and  complete  answer  to  the  plea 
which  it  professed  and  proposed  to  answer  and  avoid. 
That  plea  in  substance  is  that  the  plaintiff  ought  not  to 
have  and  maintain  his  said  action  against  the  defendants, 
because  they  say  that  the  said  several  supposed  causes  of 
action  in  the  said  declaration  mentioned,  did  not,  nor  did 
any,  or  either  of  them  accrue  to  the  said  plaintiff  at  any 
time  within  six  years  before  the  commencement  of  this 
suit  &c.  It  is  not  a  plea  that  his  action  was  not  com- 
menced more  than  six  years  ago,  or  when  the  causes  of 
action  actually  accrued,  for  had  it  been  such,  the  replica- 
46 
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tion  merely  that  the  defendants  were  at  that  time  out  of 
the  State,  would  have  been  a  full  and  complete  answer 
to  it.  But  such  a  plea  as  that  would  have  been  an  abso- 
lute nullity,  and  might  have  been  treated  as  such  by  the 
opposite  parties.  It  was  no  part  of  the  plea,  therefore, 
that  the  action  was  not  commenced  at  the  time  of  the  ac- 
cruing of  the  causes  of  it,  which  is  the  only  time  included 
in  and  covered  by  the  allegation  in  question ;  on  the  con- 
trary, the  gist  of  the  plea  and  sole  matter  of  defence  pre- 
sented in  it  and  to  be  replied  to,  was  nothing  less  than 
the  lapse  of  the  six  years  which  immediately  succeeded 
it,  that  is  to  say,  that  it  had  not  been  commenced  at  any 
time  within  six  years  thereafter,  and  which  entire  period 
of  more  than  six  years  which  afterward  elapsed  before 
the  suit  was  commenced,  is  consequently  left  wholly  un- 
noticed and  unanswered,  unaccounted  for,  or  undenied 
by  the  simple  allegation  contained  in  the  replication,  that 
the  defendants  were  out  of  the  State  when  the  causes  of 
action  uccrued;  and  which  cannot  possibly  be  aided  by 
any  intendment  or  construction  of  the  court  authorized 
by  the  rules  of  pleading,  unless  it  can  infer  or  intend 
from  the  often  repeated  allegation  which  follows  it,  that 
they  then  and  afterward  and  up  to  the  commencement  of 
the  action  resided  out  of  it,  that  they  also  continued  out 
of  it  during  the  whole  of  that  interval,  or  at  least,  that 
they  remained  so  continuously  out  of  the  State  during 
the  whole  of  that  period,  that  they  could  not  with  due 
and  reasonable  diligence  at  any  time  in  the  meanwhile 
be  served  with  process;  but  which  of  course,  would  be 
a  presumption  of  fact  wholly  unwarranted  by  either  law 
or  reason  in  any  such  case.  On  the  contrary,  there  is  a 
cardinal  rule  of  pleading  just  the  reverse  of  this,  which 
requires  that  everything  is  to  be  considered  and  construed 
most  strongly  against  the  party  pleading  it,  since  it  is  to 
be  presumed  that  every  party  presents  and  states  his  case 
as  favorably  for  himself  as  possible.  It  is  also  a  familiar 
and  well  settled  principle  of  pleading  that  as  all  the  lim- 
itations of  the  act  are  matters  of  extrinsic  and  subsequent 
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defence  specially  provided  by  law  and  arise  after  the  mak- 
ing of  the  contract  and  the  cause  of  action  has  accrued, 
although  it  is  a  public  and  general  statute,  the  court  can- 
not judicially  take  notice  of  it  in  any  case,  unless  it  is 
specially  pleaded ;  and  for  quite  as  strong  a  reason  when 
a  general  limitation  of  it,  such  as  in  this  case,  has  been 
pleaded  by  the  defendant,  and  the  plaintiff  relies  on  some 
subsequent  saving  or  exception  contained  in  it,  to  exempt 
his  case  for  a  further  period  of  time  from  the  operation 
of  that  limitation,  he  must  specially  reply  it  to  the  plea 
with  all  the  certainty  and  completeness  necessary  to  bring 
his  case  as  stated  in  such  replication,  clearly  within  the 
meaning  and  intention  of  the  saving  or  exception  relied 
upon  by  him  ;  for  every  plea  must  answer  all  it  professes 
to  answer,  and  every  special  replication,  or  replication 
of  new  matter  to  a  plea,  whilst  it  confesses  the  facts  al- 
leged in  it,  must  necessarily  avoid  the  legal  effect  of  what 
it  admits,  and  be  a  full  and  complete  answer  to  it,  suffi- 
cient in  law  upon  its  face  to  avoid  the  legal  effect  of  the 
fact  or  facts  alleged  in  it,  and  admitted  and  confessed  by 
the  replication  to  it ;  and  every  saving  or  exception  con- 
tained in  the  statute  of  limitations,  when  relied  on  by  a 
plaintiff  to  take  his  case  out  of  the  operation  of  the  gen- 
eral limitation  prescribed  in  it,  must  be  specially  replied 
to  the  plea  of  such  general  limitation  by  the  defendant. 
1  Ch.  Free.  345.  And  such  a  replication  must  appear 
upon  its  face,  assuming  the  new  matter  of  fact  alleged  in 
it  to  be  true,  to  be  sufficient  in  law  to  avoid  the  legal  ef- 
fect of  the  matter  alleged  in  such  plea  and  thus  confessed 
by  it,  or  it  will  be  defective  in  substance  and  fatal  on 
general  demurrer ;  and  if  deficient  in  certainty  and  com- 
pleteness in  this  respect,  or  involves  any  material  misap- 
prehension of  the  true  meaning  and  purpose  of  the  pro- 
vision relied  on,  or  the  saving  in  question,  it  will  be 
equally  fatal  on  general  demurrer. 

In  regard  to  replications  of  the  kind  we  are  now  con- 
sidering, Mr.  Chitty  states  the  rule  under  the  statutes  of 
England  in  a  case  like  this  to  be,  that  the  defendant  was 


364     COURT  OF  ERRORS  AND  APPEALS. 

abroad  when  the  cause  of  action  accrued  and  that  the 
action  was  commenced  within  six  years  after  his  first  re- 
turn. 1  Ch.  PL  554,  whilst  Mr.  Angell  states  it  with  still 
greater  precision  and  particularity,  and  in  accordance 
with  all  the  forms  aud  precedents  which  we  find  in  the 
books  on  the  subject.  Ang.  on  Lim.  chap.  26,  sec.  8.  The 
words  "  first  return  "  no  where  occur  in  the  English 
statutes,  but  as  their  meaning  is  that  the  limitation  in 
such  a  case  commences  from  the  time  of  such  first  return 
into  the  kingdom,  the  particularity  and  certainty  required 
in  such  a  special  replication,  renders  it  necessary  to  insert 
such  an  allegation  in  it  with  the  usual  averments  of  time 
and  place,  in  order  to  show  that  the  plaintifi'has  brought 
his  case  clearly  within  the  meaning  of  the  saving  or  ex- 
ception referred  to,  and  has  commenced  his  action  within 
the  time  therein  limited  for  the  commencement  of  it. 

To  sustain  the  view  which  I  have  taken  as  to  the  in- 
sufficiency of  the  replication  in  point  of  substance,  with- 
out some  additional  averment  or  allegation  that  the  de- 
fendants after  the  accruing  of  the  said  causes  of  action 
remained  and  continued  out  of  the  State  from  that  time 
until  this  suit  had  been  commenced,  so  that  they  could 
not  in  the  meanwhile  be  personally  served  with  judicial 
process  in  it,  I  shall  now  refer  to  a  few  cases  which  have 
been  decided  on  the  subject  both  in  England  and  in  this 
country,  where  they  have  long  had  a  similar  saving  in 
their  acts  of  limitation,  although  I  believe  this  is  the  first 
case  of  the  kind  that  has  ever  arisen  under  our  own  statute. 
I  shall  first  refer,  however,  to  the  well  accredited  and  es- 
tablished form  of  a  special  replication  to  a  general  plea 
of  the  act  of  limitation,  under  a  similar  saving  provided 
in  the  English  statute,  when  the  defendant  was  beyond 
the  four  seas  at  the  time  of  the  accruing  of  the  cause  of 
action,  but  who  had  since  come  into  the  realm  and  been 
served  with  process,  as  the  same  is  sanctioned  and  ap- 
proved by  Mr.  Chitty,  and  which  contains  three  distinct 
and  specific  allegations,  each  of  which  is  material  and 
essentially  necessary  to  constitute  a  good  and  sufficient 
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replication  of  this  discreption  ;  first,  that  when  the  causes 
of  action  accrued  the  defendant  was  beyond  the  seas  and 
that  he  afterward  returned  into  the  kingdom  ;  secondly, 
that  said  return  was  his  first  return  into  the  kingdom  after 
the  accruing  of  the  causes  of  action;  and  thirdly,  that 
the  action  was  commenced  within  six  years  after  his  said 
first  return  into  it.  2  Ch.  PL  656.  And  the  reason  why 
each  of  these  allegations  is  material  and  indispensable  is 
because  they  are  all  necessary  to  rebut,  evade  and  avoid 
the  plea  of  the  general  limitation  of  the  statute,  by  virtue 
of  which  on  the  declaration  filed,  the  action  was  prima  fade 
barred  by  the  replication  of  new  matter  under  the  sec- 
ondary provision  and  saving  in  question,  and  not  only  to 
show  why  the  action  was  not  commenced  within  the  first 
six  years  after  the  accruing  of  the  causes  of  it,  but  also 
to  show  that  it  was  commenced  as  soon  thereafter  as  was 
practicable  under  the  circumstances,  and  within  the  ad- 
ditional time  further  limited  and  prescribed  therefor  under 
such  special  circumstances  ;  and  all  of  which  the  plaintiff 
was  both  bound  to  allege  and  prove,  as  a  full  and  com- 
plete reply  and  answer  to  the  general  plea  of  the  statute 
in  order  to  entitle  him  to  the  benefit  of  such  a  saving. 

From  the  cases  cited  in  the  argument  for  the  defendant 
in  error  from  the  Massachusetts  Keports,  we  find  that  the 
same  form  of  replication  in  such  a  case  substantially  pre- 
vails in  that  State.  In  the  first  of  them,  the  replication 
was  that  when  the  action  accrued  the  defendant  was  out 
of  the  commonwealth,  and  so  continued  from  that  time 
to  the  purchase  of  the  writ  in  the  action,  leaving  no 
property  therein  whicli  could  be  attached,  to  which  the 
defendant  specially  rejoined  that  after  the  action  accrued 
and  more  than  six  years  before  its  commencement,  he  re- 
turned into  the  commonwealth,  and  upon  this  fact  issue 
was  joined.  The  saving  in  the  statute  of  that  State,  con- 
tained no  such  qualification  as  accompanies  the  saving  in 
ours  in  regard  to  a  defendant  in  such  case  afterward  com- 
ing into  it  in  such  manner  that  by  reasonable  diligence 
he  may  be  served  with  process,  and  one  of  the  questions 
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involved  in  it  turned  upon  the  fact  whetherthe  defendant's 
having  been  in  the  commonwealth  in  the  meanwhile  as 
much  as  eighteen  days  at  one  time,  but  during  which  he 
kept  himself  shut  up  except  on  Sundays,  was  such  a  re- 
turn or  coming  into  it,  as  would  within  the  purview  of 
the  saving  in  question,  defeat  the  plaintiff's  action  ;  but 
the  court  held  that  it  contemplated  such  a  return  or  com- 
ing into  the  commonwealth  as  would  enable  a  creditor 
using  due  diligence  to  arrest  the  body  of  the  defendant 
as  security  for  the  debt.  White's  Admr.  v.  Bailey^  3  Mass. 
270.  In  the  second  case  cited,  the  replication  was  sub- 
stantially the  same  as  in  the  first,  that  wh  en  the  cause  of 
action  accrued  the  defendant  was  out  of  the  common- 
wealth and  did  not  return  into  it  until  within  six  years 
next  before  the  commencement  of  the  action  &c.  DwighVs 
Admr.  v.  Clark,  7  Mass.  514.  In  the  next  case  the  re- 
plication was  that  at  the  time  of  making  the  several 
promises  in  the  declaration  mentioned,  the  defendant 
was  in  foreign  parts  beyond  the  seas  and  without  any 
of  the  United  States,  and  had  continued  and  remain- 
ed beyond  the  seas  without  the  United  States  from 
thence  to  the  time  of  the  purchase  of  the  writ.  To 
this  replication  the  defendant  demurred  and  assigned 
for  cause  that  the  plaintiff  was  a  foreigner  and  never 
was  an  inhabitant  of,  or  resident  in,  any  one  of  the 
United  States;  and  the  replication  was  adjudged  good. 
Hall  V.  Litde,  14  Mass.  203.  In  the  last  case  decided  in 
that  State  to  which  I  shall  refer,  (and  where  it  is  proper 
to  remark  they  have  a  provision  in  their  statute,  as  they 
also  have  in  the  English  statute,  not  to  be  found  in  ours, 
which  saves  the  action  as  well  on  account  of  the  plain- 
tiff's being  out  of  the  State  as  the  defendant's  being 
out  of  it,  when  the  cause  of  it  accrues)  to  the  general 
plea  of  statute  the  plaintiff  replied  that  when  the 
cause  of  action  accrued  to  him,  he  was  beyond  the  sea, 
without  any  of  the  United  States,  to  wit,  at  London  ka. 
and  had  ever  since  so  continued,  and  was  still  there.  The 
defendant  rejoined  that  within  six  years  after  the  accruing 


WELLS  dk  SAPPINGTON  v.  SHREVE'S  ADMR.     367 

of  the  cause  of  action  and  ever  since  until  the  commence- 
ment of  the  suit,  the  plaintiff  had  an  agent  who  in  each 
year  during  that  time,  had  been  within  the  commonwealth 
and  had  been  duly  authorized  to  collect  and  receive  his 
supposed  debt  from  him.  To  this  rejoinder  the  plaintiff 
demurred,  and  the  demurrer  was  sustained.  Wilson  v. 
AppletoUj  17  Mass.  179.  The  decision  cited  from  Wilson's 
Reports  under  the  English  statute,  is  to  the  same  effect 
as  the  case  last  adverted  to.  In  that  case  the  defendant 
pleaded  non  assumpsit  infra  sex  annos.  The  plaintiff  replied 
that  he  was  abroad  at  the  time  of  the  making  of  the  sev- 
eral promises  in  the  declaration  mentioned,  to  wit,  at  A. 
in  the  kingdom  of  S.  and  that  he  had  ever  since  been, 
and  still  was,  out  of  the  kingdom  of  Great  Britain.  To 
this  replication  the  defendant  demurred  and  the  plaintiff 
had  judgment.  3  Wils.  145.  In  concluding  this  review 
of  the  cases  cited,  it  only  remains  for  me  to  add  that  the 
inference  clearly  deducible  from  them  in  my  opinion  is 
irresistible  that  the  only  material  allegation  contained  in 
the  replication  in  the  present  case,  that  the  defendants 
were  out  of  the  State  at  the  time  when  the  causes  of  ac- 
tion accrued,  without  any  allegation  whatever,  that  they 
so  continued  and  remained  out  of  it,  or  as  to  where  they 
were  in  the  meanwhile  until  the  action  was  commenced,  is 
not  sufficient  to  sustain  it,  and  that  it  must  consequently 
be  held  to  be  deficient  in  substance  and  bad  on  general 
demurrer. 

It  seemed  to  be  considered  by  the  counsel  for  the  de- 
fendant in  error  in  the  argument  of  the  case,  that  there 
could  be  no  appropriate  terms  or  method  in  which  any 
such  additional  fact  could  have  been  averred  by  them  in 
the  replication,  without  alleging  as  they  contended,  that 
the  defendants  did  not  afterward  come  into  the  State  in 
such  manner  that  by  reasonable  diligence  they  miglit  have 
been  served  with  process,  which  would  have  been  a  neg- 
ative allegation  purely,  and  which  they  further  contended 
it  would  not  be  proper  for  them  to  make,  because  it  would 
impose  on  the  plaiutifi'  the  duty  of  proving  such  a  neg- 
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ative  allegation,  and  that  the  law  never  requires  a  party  to 
prove  a  negative  in  uny  stage  of  pleading.  The  cases 
cited,  however,  abundantly  show  that  there  was  no  oc- 
casion or  necessity  for  alleging  such  a  fact  in  that  partic- 
ular form,  for  the  statute  does  not  pretend  to  prescribe 
any  terms,  much  less  the  particular  terms,  in  which  the 
saving  shall  be  replied.  But  even,  if  it  were  necessary 
to  reply  it  in  the  express  words  of  the  statute,  the  ob- 
jection taken  to  it,  would  still  be  more  specious  than 
sound,  for  the  principle  of  law  referred  to  in  support  of 
it,  is  not  a  rule  of  pleading,  but  a  rule  of  evidence  merely, 
and  can  have  no  application  to  any  case,  until  it  comes 
to  the  proof  upon  the  actual  trial  of  it  on  the  issues  joined  ; 
and  as  a  matter  of  practice,  the  party  who  traverses  and 
takes  issue  on  a  negative  allegation  material  to  any  stage 
of  the  pleading,  affirms  the  converse  of  it,  and  has  the 
burden  of  proving  the  contrary  of  it  on  the  trial.  Take 
for  instance  and  for  the  sake  of  illustration,  the  very  plea 
in  this  case,  the  plea  of  the  defendants  to  which  this 
replication  has  been  entered,  and  it  will  be  found  that  al- 
most every  material  allegation  in  itis  a  negative  allegation 
purely,  as  that  the  plaintiff  ought  not  to  have  and  main- 
tain his  said  action  against  them,  because  the  said  sup- 
posed causes  of  action  in  the  said  declaration  mentioned, 
did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said 
plaintiff  within  six  years  next  before  the  commencement 
of  this  suit,  &c.  And  yet,  if  the  plaintiff,  instead  of  special- 
ly replying  to,  had  traversed  and  taken  issue  on  this  plea, 
upon  him  would  have  devolved  the  burden  of  proving  on 
the  trial  that  the  action  had  been  commenced  within  the 
required  time,  and  not  upon  the  defendant  of  proving  the 
negative  of  the  issue  joined.  And  the  same  remark  and 
distinction  will  also  apply  with  equal  force  to  the  plea  of 
the  general  issue  in  every  civil  action  known  to  the  com- 
mon law,  for  they  are  all  negative  in  their  character  purely 
and  in  the  broadest  sense  conceivable,  but  when  traversed 
impose  upon  the  plaintiff  the  duty  and  the  obligation  of 
proving  generally  all  the  material  and  affirmative  allega- 
tions contained  in  the  declaration. 
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It  only  remaiDS  before  concluding  my  opinion  in  this 
case  to  notice  another  point  presented  in  the  argument  of 
the  counsel  for  the  defendant  in  error,  which  was,  that  in- 
asmuch as  it  is  a  fact  admitted  on  the  record  by  the  de- 
murrer of  the  defendants  below  to  the  replication  in  ques- 
tion, that  they  were  out  of  the  State  when  the  causes  of 
action  accrued,  and  there  is  no  allegation  in  any  of  the 
pleadings,  and  it  does  not  appear  that  either  of  them  was 
ever  in  it  between  that  time  and  the  commencement  of 
the  suit,  and  were  even  still  out  of  it  when  it  was  begun 
by  the  writ  of  foreign  attachment,  which,  of  course,  im- 
ported that  they  were  yet  out  of  it  when  it  was  issued, 
neither  of  the  savings  provided  for  in  the  fourteenth  sec- 
tion of  the  statute  could  have  any  proper  application  to 
the  case,  because  when  the  remedy  for  the  recovery  ol 
the  debt  is  by  process  of  foreign  attachment,  there  can 
be  no  occasion  to  wait  for  the  defendant  to  come  into  the 
State,  and  therefore  the  Legislature  could  not  have  con- 
templated that  any  such  saving  or  exception  could  ever 
be  required  for,  or  applied  to,  a  case  commenced  as  this 
was,  and  whilst  the  defendants  were  yet  actually  out  of 
the  State,  and  for  aught  that  appeared  to  the  contrary, 
had  never  in  the  meanwhile  been  within  its  limits.  If 
we  were  warranted  in  presuming  that  such  was  the  in- 
tention of  the  Legislature,  for  the  same  reason  the  pre- 
sumption perhaps,  would  be  quite  as  warrantable  that  the 
intention  was  that  in  such  a  case  the  action  should  be 
barred  by  the  general  limitaiion  of  the  statute,  that  is  to 
say,  in  six  years  from  the  accruing  of  the  causes  of  it, 
unless  the  process  of  foreign  attachment  for  the  recovery 
of  the  debt  should  be  resorted  to  within  that  time.  We 
are  not  permitted,  however,  to  determine  the  question  by 
any  such  presumption  either  way,  but  must  take  the 
statute  as  we  find  it  and  construe  all  its  provisions  to- 
gether according  to  the  plain  and  obviouH  import  of"  the 
terms  employed  in  them.  And  yet,  all  that  was  said  by 
counsel  on  that  point,  was  strictly  correct,  so  long  as  the 
suit  which  is  instituted  in  this  method  retains  its  original 
47 
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character  and  nature  of  an  ex  jparte  proceeding  in  rem  to  a 
judgment  of  condemnation  against  the  property  bound 
by  the  foreign  attachment ;  for  whilst  it  continues  such, 
there  is  no  appearance  of  the  defendant,  no  declaration 
filed,  no  defence  whatever  pleaded,  no  issue  joined  and 
no  trial  had,  and,  of  course,  in  such  a  case,  no  question 
of  limitation  can  arise,  and  the  statute  can  have  no  ap- 
plication at  all  to  it.  But  when  the  defendant  in  such  a 
writ  voluntarily  appears  in  court  within  the  time  pre- 
scribed by  law  and  gives  special  bail  in  the  action  and  the 
attachment  is  dissolved,  it  is  functus  officio,  it  has  per- 
formed its  office  and  is  at  an  end  for  all  the  purposes  of 
the  case  in  which  it  was  issued,  for  it  then  becomes  an 
action  in  personam  and  assumes  all  the  qualities  and  char- 
acteristics of  such  an  action  and  is  to  be  prosecuted  and 
conducted  in  all  respects  the  same  as  if  the  defendant 
had  been  served  with  original  process  in  it.  There  is 
therefore  no  good  reason  for  holding  that  such  a  case  as 
this,  is  not  within  the  meaning  and  intention  of  the  sav- 
ing contained  in  the  first  paragraph  of  the  fourteenth 
section  of  the  statute.  Indeed,  to  hold  otherwise,  as  has 
been  contended  for  by  the  counsel  for  the  defendant  in 
error,  that  it  does  not  apply  in  a  case  where  the  action  is 
commenced  by  foreign  attachment,  would  have  the  efiect 
practically  to  abolish  every  limitation  of  the  statute  in 
such  a  case  as  this,  even  if  the  defendants  below  had  been 
prepared  to  allege  and  to  prove  that  they  had  been  re- 
peatedly in  the  State  in  the  meantime  since  the  causes  of 
action  had  accrued,  and  the  plaintifi"  could  on  any  of 
those  occasions  with  reasonable  diligence  have  had  process 
served  upon  them. 

The  judgment  below  was  reversed. 
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The  State  op  Delaware  for  the  use  of  Theodore  Bishop 
and  Thomas  Thatcher  trading  under  the  name  and 
style  of  Bishop  &  Thatcher,  v.  Thomas  M.  Oqle,  James 
Caulk,  James  W.  Ball,  Isaac  Grdbb,  Jambs  H.  Ray 
and  Thomas  J.  Moore. 

A  sheriff  who  has  returned  to  a  writ  of  foreign  attachment  duly  endorsed 
thereon  that  he  had  taken  the  goods  of  the  defendant  in  the  attachment, 
is  not  thereby  estopped  in  an  action  by  the  plaintiff  in  the  writ  against 
him  on  his  official  recognizance  for  permitting  the  goods  so  taken  by  him, 
to  be  removed  from  his  custody,  possession  and  bailiwick,  from  pleading 
in  his  defence  to  such  action,  that  the  defendant  in  it  had  no  property  in 
the  goods  80  taken,  and  denying  that  he  had  any  right,  or  title  in  the  same, 
but  in  point  of  fact  belonged  at  the  time  to  another  person. 

This  case  was  brought  up  from  New  Castle  County  for 
hearing  before  all  the  Judges  in  the  Court  of  Errors  and 
Appeals  on  questions  of  law  reserved.  The  action  below 
was  on  the  official  recognizance  of  Thomas  M.  Ogle,  late 
sheriff,  and  his  sureties,  and  the  declaration  alleged  the 
cause  of  it  to  be  that  the  plaintiffs  had  sued  out  of  the 
Superior  Court  in  and  for  New  Castle  County  a  certain 
writ  of  foreign  attachment,  number  75,  returnable  to  Novem- 
ber Term  1858,  which  was  directed  to  the  said  Thomas 
M.  Ogle  as  sheriff  of  the  said  county,  whereby  he  was 
commanded  to  attach  John  W.  Southall  by  all  his  goods 
and  chattels  &c.,  in  whose  possession  soever  the  same 
might  be  found  within  his  bailiwick,  so  that  he  should  be 
and  appear  before  the  Judges  of  the  said  Superior  Court 
on  the  first  day  of  the  November  Term  aforesaid  to  answer 
the  said  plaintiffs  and  to  have  them  there,  and  being  so 
commanded  by  the  said  writ  of  foreign  attachment,  that 
he  afterward  as  sheriff  as  aforesaid  levied  upon,  attached 
and  took  into  his  actual  possession  and  custody  as  sheriff 
as  aforesaid,  by  virtue  of  said  writ,  certain  property  of 
the  said  John  W.  Southall,  consisting  of  a  certain  steam- 
vessel  of  the  value  of  fifteen  thousand  dollars  and  made 
return  of  his  proceedings  under  the  said  writ  to  the  term 
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of  the  court  aforesaid,  to  wit,  that  he  had  attached  goods 
and  chattels  as  per  inventory  and  appraisement  annexed, 
prout  said  writ  and  the  return  thereof.  That  the  plaintiifs 
in  the  said  writ  of  foreign  attachment  afterward  at  the 
May  Term  1859  of  said  Superior  Court  obtained  judgment 
by  default  thereon  against  the  said  Jolm  W.  Southall  for 
want  of  an  appearance,  no  appearance  having  been  entered 
on  behalf  of  the  said  defendant,  and  the  said  attachment 
on  the  said  goods  and  chattels  therefore  remained  undis- 
solved and  binding  upon  them.  That  the  amount  of  the 
said  judgment  was  afterward  ascertained  on  a  writ  of  in- 
quiry at  the  November  Term  1859  of  said  court  and  was 
found  to  be  six  hundred  and  twenty-five  dollars  and  sixty 
cents  with  interest  from  May  14th,  1859,  and  thirty  dol- 
lars and  thirty-one  cents  costs,  due  to  the  said  plaintiffs 
from  the  said  defendant,  whereupon  on  the  return  of  the 
said  writ  of  inquiry  judgment  was  rendered  by  the  said 
court  for  the  said  sums,  principal,  interest  and  costs,  in 
favor  of  the  said  plaintiffs  against  the  said  defendant,  and 
which  said  judgment  still  remains  in  full  force  and  effect 
and  in  no  wise  satisfied  or  vacated,  prout  &c.  That  to 
execute  the  said  judgment,  a  writ  oi  fieri  facias  number 
255  to  May  Term  1860  of  said  court  was  sued  out  of  said 
Superior  Court  by  the  said  plaintiffs  and  directed  to 
Abraham  Cannon,  then  the  sheriff  of  the  said  county, 
commanding  him  as  in  the  said  writ  is  directed,  that  of 
the  goods  and  chattels,  lands  and  tenements  of  the  said 
John  W.  Southall,  he  cause  to  be  made  the  said  debt  and 
costs  in  said  judgment  mentioned  and  contained,  to  which 
said  writ  of  fieri  facias  the  said  sheriff  had  made  return 
at  the  May  Term  1860  of  said  court,  that  the  said  John 
W".  Southall  had  no  goods  and  chattels,  lands  or  tenements 
in  his  bailiwick  whereof  he  could  cauae  the  money  and 
the  debts  and  costs  aforesaid  to  be  made.  And  upon  this 
statement  of  facts  the  breach  assigned  in  the  declaration 
was  that  after  the  seizure  of  tlie  said  steam-vessel  as  afore- 
said by  the  said  Thomas  M.  Ogle  as  sheriff  as  aforesaid 
under  and  by  virtue  of  the  said  writ  of  foreign  attach- 
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ment,  on  the  fourteenth  day  of  August,  A.  D.  1858,  to 
wit,  at  the  county  aforesaid,  he  the  said  Thomas  M.  Ogle, 
having  the  said  steam-vessel  in  his  custody  and  actual 
possession  as  sheriff  as  aforesaid,  without  the  leave  and 
license  and  against  the  will  of  the  said  plaintiffs,  suffered 
and  permitted  the  said  steam-vessel  to  be  removed  out  of 
his  custody  and  possession,  and  the  same  was  then  and 
there  removed  out  of  his  custody  and  possession  and  out 
of  his  bailiwick,  he  then  and  there  being  sheriff  as  afore- 
said ;  wherefore  he  the  said  Thomas  M.  Ogle  as  sheriff 
as  aforesaid  did  not  then  and  there  well  and  truly  serve 
and  execute  the  said  process,  to  wit,  the  said  writ  of  for- 
eign attachment  so  directed  as  aforesaid,  but  therein  made 
default  and  was  guilty  of  laches  as  aforesaid,  &c. 

To  this  declaration  several  pleas  were  pleaded  on  behalf 
of  the  defendants,  but  it  is  not  material  in  this  report  to 
notice  more  than  the  following :  Plea  VL  Actio  non  &c. 
Because  the  defendants  say  that  the  said  steam-vessel  was 
not  at  the  time  the  same  was  so  attached  by  the  said 
Thomas  M.  Ogle  as  sheriff  as  aforesaid  under  and  by  vir- 
tue of  the  said  writ  of  foreign  attachment,  nor  at  any 
time  afterward,  the  property  of  the  said  JoIdi  W.  Southall, 
the  defendant  in  the  said  writ;  and  this  they  are  ready 
to  verify  &c.  Plea  VII.  Actio  non  &c.  Because  the  de- 
fendants say  that  the  said  steam-vessel  at  the  time  the 
same  was  attached  by  the  said  Thomas  M.  Ogle  as  sheriff' 
as  aforesaid,  under  and  by  virtue  of  the  said  writ  of  for- 
eign attachment,  was  the  property  of  a  certain  Thomas 
W.  Badger,  and  that  the  said  Thomas  W.  Badger  so  being 
such  owner  of  said  steam-vessel,  after  the  same  had  been 
attached  as  aforesaid,  took  the  same  out  of  the  possession 
and  custody  of  the  said  Thomas  M.  Ogle  as  sheriff  as 
aforesaid  ;  and  this  they  are  ready  to  verify  Ac.  To  these 
two  pleas  the  plaintiffs  replied  special I3'  the  said  writ  of 
foreign  attachment  issued  to  the  said  Thomas  M.  Ogle  as 
sherilf  as  aforesaid  and  his  return  endorsed  thereupon  jis 
aforesaid,  and  that  tlie  same  was  an  estopple  to  the  said 
sixth  and  seventh  pleas  and  the  matters  therein  alleged 


374  COURT  OF  ERRORS  AND  APPEALS. 

and  could  not  be  contradicted  by  them  ;  and  of  this  the 
plaintiffs  pray  judgment  &c.,  and  traversed  all  the  other 
pleas  generally.  To  these  special  replications  of  the 
plaintiffs  to  the  sixth  and  seventh  pleas  of  the  defendants, 
the  latter  demurred  generally  and  the  plaintiffs  joined  in 
the  demurrer. 

And  now,  to  wit,  this  9th  day  of  May,  A.  D.  1861,  it 
being  requested  by  the  parties  to  this  suit  through  their 
counsel  respectively  that  the  following  questions  arising 
upon  the  record  of  the  pleadings  in  the  cause,  be  reserved 
for  hearing  before  all  the  Judges  in  the  Court  of  Errors 
and  Appeals,  to  wit : 

First — Whether  by  the  writ  of  foreign  attachment  set 
forth  in  the  declaration  issued  to  the  defendant,  Thomas 
M.  Ogle,  as  sheriff  of  New  Castle  County  and  his  return 
endorsed  upon  the  same,  he  is  estopped  from  pleading  in 
defence  to  this  action  the  matters  set  forth  in  the  sixth 
and  seventh  pleas  respectively? 

Second — Whether  upon  the  facts  set  forth  in  the  declara- 
tion the  plaintiff  is  entitled  to  recover  in  this  action  ? 

The  counsel  for  the  plaintiffs  submitted  the  following 
points  and  authorities  before  commencing  his  argument. 
The  return  of  the  sheriff  endorsed  upon  a  writ  duly  is- 
sued to  him,  is  conclusive  upon  him  as  to  all  the  facts 
therein  stated.  He  is  estopped  from  impeaching,  or  de- 
nying the  truth  of  his  own  formal,  solemn  and  official  re- 
turn ;  and  it  cannot  be  gainsayed,  or  denied  except  by  a 
direct  proceeding  to  reform  or  correct  error  in  the  process. 
5  Phil  on  Ev.  391,  394.  2  Greenl  Ev.  sec.  589.  Wats.  Law 
of  Sheriff  72.  (7  Law  Libr.  43.)  Shaw  v.  Simpson,  1  Ld. 
Raym.  184.  Cleve  v.  Wishers,  2  Ld.  Raym.  1072.  Townscnd 
V.  Olin,  5  We7id.  207.  Magne  v.  Lemour,  Ibd.  309.  Baker  v. 
McDuffie,  23  Wend.  289.  Armstrong  v.  Garrow,  6  Curm,  465. 
Faishe  v.  Birch,  3  Camp.  397.  Dale  v.  Birch,  Ibd.  347. 

The  sheriff's  return  is  part  of  the  record;  it  imports 
verity  and  cannot  be  collaterally  impeached.  Farmers* 
Bank  V.  Gardner's  Admr.  4  Harr.  453. 

The  counsel  for  the  defendants  submitted  the  following : 
The  sheriff's  return  to  an  attachment  that  he  has  attached 
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goods  of  the  debtor  is  conclusive  only  as  to  the  fact  that 
an  attachment  was  made ;  but  not  as  to  the  debtor's  title. 
And  the  sheriff  in  an  action  against  him  is  not  estopped 
by  his  return  from  proving  that  the  goods  attached  were 
the  property  of  another  person  and  not  of  the  debtor. 
On  this  point  and  as  to  returns  generally  and  how  far 
conclusive,  he  cited,  4  Phil.  Ev.  801, — 2  in  notes.  Sly  v. 
Finchy  Cro.  Jac.  514.  Denton  v.  Livingston^  9  Johns  98. 
Williams  v.  Cheesborough,  4  Conn.  356,  2  Greenl.  Ev.  sec. 
688.  Bridges  v.  Walford,  2  Eng.  C.  L.  R.  440.  Hopkim  v. 
Chandler,  2  Harris,  299.  Fuller  v.  Holdick,  4  Mass.  498. 
T)jlerv.  Ulmer,  12  Mass.  162.  Leamed's  Admx.  v.  Bryant, 
13  Mass.  223.  Denny  v.  Willard,  11  Pick.  519.  Canada  v. 
Southwick,  16  Pick.  556.  The  facts  alleged  in  the  narr  do 
not  constitute  a  breach  of  the  sheriff's  recognizance.  It 
is  not  sufficient  to  allege  that  the  sheriff  before  the  judg- 
ment permitted  the  attached  property  to  be  taken  out  of 
his  custody  and  bailiwick,  but  it  must  appear  by  aver- 
ments that  the  property  was  not  forthcoming  to  respond 
to  thejudgment.  Without  this  no  damage  accrues,  and 
even  a  breach  of  official  duty  is  not  actionable  without 
damage  to  the  party.  Plank  v.  Anderson,  5  T.  R.  37.  Wil- 
liams V.  Mastyn,  4  31.  ^  W.  144.  Wylie  v.  Birch,  45  L.  C. 
L.  565. 

Whether  the  attached  property  was,  or  was  not  forth- 
coming to  respond  to  the  judgment,  was  legally  ascer- 
tainable on  an  order  of  Hale  directed  to  the  attaching 
officer,  and  not  by  a  writ  of  fieri  facias  to  his  successor  in 
office,  as  the  property  could  not  be  sold  under  such  writ. 
And  even  if  it  could  have  been  sold  under  such  writ,  it 
is  not  averred  that  it  was  not  forthcoming  to  be  levied  on 
and  sold  under  the^. /«. 

D.  M.  Bates,  attorney  for  the  defendants :  We  have 
demurred  generally  to  the  special  replications  of  the 
plaintiffs  to  our  sixth  and  seventh  pleas,  and  the  questions 
of  law  reserved  in  the  case  arise  on  this  general  demurrer 
in  which  the  parties  have  joined. 
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The  liability  of  an  officer  who  takes  property  on  legal 
process,  is  for  the  forthcoming  of  it  to  answer  the  exigency 
of  the  writ.  In  this  case  the  sheriff  took  a  steam-vessel 
on  a  foreign  attachment  to  be  forthcoming  to  answer  the 
judgment  which  was  afterward  recovered  in  the  suit  by 
the  plaintiffs  ;  and  he  was  not  liable  in  the  present  action, 
unless  it  afterward  appeared  that  the  vessel  was  not  forth- 
coming to  answer  the  judgment.  It  might  have  been  a 
breach  of  his  official  duty  to  permit  the  property  to  go 
out  of  his  custody,  but  it  will  not  constitute  in  contempla- 
tion of  law  a  breach — an  actionable  breach — of  his  official 
recognizance  at  the  suit  of  the  plaintiffs,  unless  it  is  al- 
leged and  appears  by  proper  and  affirmative  averments  on 
the  record  of  the  pleadings,  that  the  property  was  not 
forthcoming  to  answer  the  judgment,  without  which  no 
damage  in  law  could  accrue  to  the  parties  suing. 

But  is  the  sheriff  estopped,  or  precluded  by  his  return 
to  the  attachment,  from  denying  that  the  debtor,  or  de- 
fendant in  the  writ  had  any  property  in  the  goods  at- 
tached? The  return  of  the  sheriff  to  the  writ  of  attach- 
ment in  this  case  was  conclusive  that  he  had  taken  the 
goods,  and  that  fact  could  not  afterward  be  controverted. 
But  it  would  not  do  to  hold  that  the  return  was  conclusive 
as  to  the  property,  or  title  of  the  defendant  in  the  goods, 
because  the  sheriff  here  has  no  method  of  determining 
that  question  prior  to  making  his  return  to  the  writ  of 
attachment,  as  the  sheriff  in  England  may  do  in  similar 
cases,  because  to  give  it  such  an  effect  would  be  to  make 
him  a  guarantor  of  the  title  and  property  of  the  debtor, 
or  defendant  in  the  writ  in  the  goods  in  question  to  the 
plaintiff  in  the  attachment.  The  authorities  cited  under 
the  lirst  head  in  his  brief  heretofore  submitted,  were 
amply  sufficient  to  show  that  the  return  in  this  case  was 
not  conclusive  to  this  extent,  as  the  court  would  find  on 
consulting  them. 

T.  F.  Bayard,  attorney  for  the  plaintiffs:  We  have  not 
only  alleged  in  the  narr  that  the  property  was  taken  out  of 
the  possession  of  the  sheriff  with  his  knowledge  and  con- 
sent, but  that  it  is  not  now  to  be  found  in  his  bailiwick. 
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The  sheriff  is  bound  on  attachment  to  seize  the  goods 
of  the  defendant,  or  he  must  apply  to  the  court  for  pro- 
tection, if  the  party  will  not  indemnify  him  ;  and  he  is 
absolutely  bound  for  the  goods  so  seized  at  all  events. 
Wats,  on  the  Law  of  Sheriff.^,  141.  lie  then  proceeded  to 
present  the  points  and  to  cite  tho  authorities  contained  in 
his  brief  before  submitted  by  him. 

D.  M.  Bates,  in  reply  :  This  is  not  a  question  of  im- 
peaching the  return  of  the  sheriff  to  the  attachment, 
which  was  that  he  had  attached  the  goods,  and  which 
was  not  disputed.  But  the  question  is  whether  in  this 
action  he  is  concluded,  or  estopped  from  proving  that  al- 
though he  attached,  or  took  the  goods,  the  debtor  in  the 
attachment  had  no  right,  title,  or  property  in  them,  but 
that  they  belonged  to  another  person,  which  he  assumes 
the  burden  and  responsibility  of  proving,  and  which,  if 
he  fails  to  establish,  he  cannot  escape  his  liability  for  the 
value  of  them. 

The  Judges  after  taking  time  to  consider  and  advise 
with  regard  to  the  questions  of  law  involved  and  reserved 
in  the  case,  directed  the  following  opinion  to  be  certified 
to  the  court  below. 

And  now,  to  wit,  this  8th  day  of  June,  A.  D,  1861,  the 
questions  reserved  in  this  cause  having  been  heard  before 
all  the  Judges  of  the  Court  of  Errors  and  Appeals  upon 
argument  of  counsel,  it  is  considered  by  the  Court  that 
by  the  writ  of  foreign  attachment  set  forth  in  the  declara- 
tion, issued  to  the  defendant,  Thomas  M.  Ogle  as  sheriff 
of  New  Castle  County  and  his  return  endorsed  on  the 
same,  he  is  not  estopped  from  pleading  in  his  defence  to 
the  action  the  matter  set  forth  in  the  sixth  and  seventh 
pleas  respectively,  and  it  is  further  considered  l^y  the 
Court  that  upon  the  facts  set  forth  in  the  declaration,  the 
plaintiff  is  not  entitled  to  recover  in  this  action  ;  and  that 
this  opinion  be  certified  to  the  Superior  Court  in  and  for 
New  Castle  County. 

48 
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James  C.  Johnson  and  William  McClelland,  survivors 
of  James  Miles,  deceased,  defendants  below,  plaintiffs 
in  error  v.  The  State  of  Delaware  for  the  use  of  Ferdi- 
nand V.  Carter,  plaintiff  below,  defendant  in  error. 

The  Court  of  Errors  will  not  allow  the  record  oa  a  writ  of  error  to  be 
amended  by  the  addition  of  an  agreement  to  it  entered  into  between  the 
counsel  in  the  case  in  the  court  below,  which  was  not  and  never  had  been 
a  part  of  the  record  of  the  case  in  the  court  below,  when  neither  th» 
omission  of  it  from  the  record  is  attributable  to  clerical  error,  nor  there 
is  anything  in  the  record  to  amend  by  as  asked  for. 

The  rule  of  the  Court  of  Errors  as  well  as  of  the  other  courts  of  the  State, 
forbids  the  abandonment  by  counsel  of  a  case  without  the  leave  and 
sanction  of  the  court. 

In  an  action  by  the  State  on  a  bond  taken  in  the  name  of  the  State,  as  a 
constable's  bond  for  instance,  the  party  or  person  for  whose  use  aed  ben- 
efit the  suit  is  brought,  is  the  real,  actual  and  substantial  plaintiff  in  the 
suit,  and  on  his  death  pending  the  action,  it  cannot  proceed  in  the  name 
of  the  State  merely,  but  abates  until  the  death  of  such  party  is  suggested 
and  admitted  on  the  record,  or  proved  if  denied,  and  his  legal  representa- 
tive is  made  a  party  to  the  action  by  substitution  for  him. 

Writ  of  error  to  the  Superior  Court  for  New  Castle 
County,  before  Harrington,  Chancellor,  and  Milligan  and 
Houston,  Justices. 

The  case  below  was  an  action  of  debt  in  the  name  of 
the  State  for  the  use  of  Ferdinand  V.  Carter  on  a  con- 
stable's bond  V.  James  C.  Johnson  and  William  McClel- 
land, survivors  of  James  Miles,  deceased,  principal  and 
sureties  in  the  bond. 

Patterson,  attorney  for  the  defendant  in  error,  moved 
to  dismiss  the  writ  of  error  on  the  following  statement 
of  facts  made  by  him.  After  the  institution  of  the  suit 
in  the  court  below,  Ferdinand  V.  Carter  for  whose  use  it 
was  brought,  died  and  suggestion  of  his  death  was  en- 
tered of  record  in  the  suit,  but  no  administrator  having 
been  appointed  on  his  estate,  there  was  of  course,  no  legal 
representative  of  his  made  a  party  to  it.     By  agreement. 
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however,  between  himself  and  Mr.  George  C.  Gordon, 
who  then  was  of  counsel  for  Johnson,  the  constable,  and 
principal  defendant  below  and  plaintift'  in  error  now,  and 
whose  name  still  continued  of  record  as  his  counsel  on 
the  record  of  the  suit  below,  the  case  was  referred  under 
a  rule  of  reference  out  of  the  court  below,  and  when  it 
was  coming  on  to  be  heard  before  the  referees,  it  was 
further  understood  and  agreed  between  him  and  Mr.  Gor- 
don, as  counsel  as  before  mentioned,  that  the  case  should 
proceed  to  trial  before  the  referees  and  that  he  would 
waive  any  objection  arising  from  the  fact  that  Carter,  the 
plaintiff  below,  had  died  after  the  institution  of  the  suit 
and  suggestion  of  whose  death  had  been  entered  on  the 
record ;  but  no  administration  having  been  granted  on 
his  estate,  no  legal  representative  of  his  had  been  made 
a  party  to  the  action ;  and  in  accordance  with  such  agree- 
ment, the  case  proceeded  to  trial  before  the  referees  and 
was  heard  and  determined  by  them.  He  produced  a  let- 
ter from  Mr.  Gordon  containing  a  written  acknowledg- 
ment of  the  agreement  and  confirming  the  statement 
made  by  him.  Before  he  proceeded,  however,  to  press 
his  motion  to  dismiss  the  writ  of  error  in  this  case,  he 
would  ask  leave  of  this  court  to  amend  the  record  of  the 
case  by  adding  the  terms  of  this  agreement  to  it ;  for  a 
writ  of  error  may  be  amended  in  the  court  of  error.  2 
Tidd  Pr.  942.    3  T.  R.  349.     Rev.  Code  407,  sec.  10. 

By  the  Court,  Harrington,  Chancellor :  We  cannot  enter- 
tain the  motion  to  allow  the  record  to  be  amended  by 
adding  this  agreement  to  it,  because  it  is  not  and  never 
has  been,  a  part  of  the  record  of  the  case  in  the  court 
below,  and  cannot  therefore  be  made  a  part  of  the  record 
here.  Neither  is  the  omission  of  it  from  the  record  a 
clerical  error;  nor  is  there  anything  in  the  record  to 
amend  by  as  moved  for. 

Mr.  Patterson,  then  moved  to  dismiss  the  writ  of  error 
on  the  ground  that  the  original  and  only  counsel  in  the 
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case  for  the  defendants  below,  Mr.  Gordon,  had  been 
changed  without  motion,  or  application  to  the  court  for 
that  purpose,  and  contrary  to  the  rules  of  court. 

Bui  the  Court  refused  the  motion,  and  the  Chancellor 
said  that  the  rule  referred  to,  was  a  rule  of  this,  as  well 
as  of  the  other  courts  of  the  State,  and  forbids  the  aban- 
donment of  a  case  by  counsel  concerned  in  it,  without 
the  leave  and  sanction  of  the  court  where  it  is  pending. 
But  it  does  not  preclude  the  employment  erf  other  and 
additional  counsel  in  the  case ;  and  particularly,  where 
there  are  joint  plaintiffs,  or  defendants  in  it,  as  in  this  case, 
and  the  original  counsel,  who  is  still  the  counsel  marked 
on  the  record  below,  no  leave  of  the  court  having  been 
granted  to  strike  his  name  from  it,  was  retained  by  one 
of  such  joint  parties  only. 

Rodney^  for  the  plaintiff  in  error:  In  this  case  the  action 
below  was  debt  on  a  constable's  bond  in  the  name  of  the 
State  for  the  use  of  Ferdinand  V.  Carter,  but  who  died 
pending  the  suit,  and  thereby  he  should  contend  that  it 
had  abated.  It  was  the  only  question  involved  in  the 
case  on  the  writ  of  error  in  this  court,  and  all  the  ex- 
ceptions were  addressed  to  it  alone.  By  the  provision  of 
the  constitution  on  this  subject,  every  suit  abates  by  the 
death  of  either  party,  except  where  the  cause  of  action 
survives;  and  even  then,  the  suit  itself  only  survives  and 
is  saved  from  abatement,  by  substituting  the  legal  repre- 
sentative of  such  deceased  party  in  hift  stead  in  the  action 
in  the  modes  provided  in  the  constitution.  He  knew 
what  the  reply  to  this  would  be.  But  who  was  the  real 
and  actual,  not  the  nominal,  plaintiff  in  this  action  in  the 
court  below  ?  The  bond  it  was  true,  was  given  to  the 
State  and  was  taken  in  its  name,  and  the  State  never  dies ; 
but  the  very  law  itself,  by  virtue  of  which  alone  they  have 
any  legal  effect,  validity  or  existence,  expressly  provides 
that  all  such  bonds  shall  be  taken  in  the  name  of  the 
State,  but  shall  be  for  the  use  and  benefit  of  all  and  every 
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person  who  shall  be  aggrieved  by  the  breaches  of  the 
conditions  of  them,  and  enables  such  persons  by  their 
own  attorneys  to  sue  thereon  in  the  name  of  the  State 
and  to  recover  compensation,  not  to  the  State,  but  to 
themselves,  for  injuries  sustained  by  reason  of  the  breaches 
of  the  conditions  thereof.  The  State  itself  has  no  further 
interest  than  this  in  the  matter,  and  no  rights  of  its  own 
to  vindicate  and  no  injuries  of  its  own  to  redress  by  reason 
of  a  breach  of  a  condition  in  any  such  bond,  and  the  per- 
son for  whose  use  and  benefit  the  action  is  instituted  and 
prosecuted,  is  therefore,  the  real  and  actual  party  plaintiff 
in  the  action,  and  when  he  dies  pending  the  suit  it  abates  ; 
although  it  may  be  revived  and  its  suspended  existence 
as  an  action  at  law  may  be  restored  by  substituting  his 
legal  representative,  his  executor,  or  administrator  after 
his  appointment,  as  a  party  in  his  place,  as  before  alluded 
to.  But  the  real  plaintiff  below  in  this  case,  F.  Y.  Carter, 
died  pending  the  action  below,  yet  notwithstanding  his 
death  was  soon  after  suggested  on  the  record  of  it,  his 
legal  representative  has  not  been  made  a  party  to  it,  and 
indeed,  if  the  information  was  correct  which  he  had  re- 
ceived in  regard  to  the  matter,  there  was  the  very  best  of 
reasons  why  that  had  not  been  done,  for  he  had  been  told 
that  no  administration  had  as  yet  been  applied  for,  or 
granted  on  his  estate.  And  yet  there  was  a  persistent 
and  pertinacious  effort  made  to  keep  this  case  alive 
through  the  court  below  and  out  of  it,  under  the  rule  of 
reference  and  now  in  this  court  under  a  writ  of  error, 
in  despite  of  all  the  forms  and  principles  of  the  common 
law  and  the  express  provisions  of  the  constitution  which 
proclaim  it  abated,  as  it  now  exists,  to  the  contrary  not- 
withstanding. 

Patterson  :  There  was  no  proof  of  F.  V.  Carter's  death. 
Although  suggested  on  the  record,  it  was  not  proved  in 
the  case,  nor  is  it  admitted,  as  it  stands  on  the  record. 
The  suggestion  of  itself,  did  not  import  {absolute  verity. 
It  was  nowhere  admitted,  notwithstanding  it  had  been 
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suggested,  and  without  this,  it  could  not  be  conclusive  ; 
because  it  may  be  admitted  or  denied,  and  if  denied,  it 
must  be  proved  by  calling  witnesses  to  substantiate  it  be- 
fore the  court  like  any  other  disputed  fact,  for  such  a  sug- 
gestion is  in  the  nature  of  a  plea  in  abatement.  2  Ch.  PI. 
16,  20. 

But  even  if  the  suggestion  had  been  admitted,  it  was 
not  the  death  of  a  legal  party  in  the  action,  and  the  State 
which  was  all  the  time  the  legal  plaintiff  in  the  action 
below,  could  still  maintain  the  suit  after  his  death.  On 
the  demise  of  one,  or  more  of  joint  parties  in  a  suit 
wherein  the  cause  of  action  survives,  such  action  shall 
not  abate,  but  may  be  prosecuted  by,  or  against  the  sur- 
viving plaintiff  or  defendant.  Rev.  Code  375.  Besides, 
there  was  another  important  matter  to  be  considered, 
which  had  not  yet  been  observed  in  the  argument  of  the 
case,  and  it  was  this  :  A  fter  the  death  of  Carter,  or  at  least, 
after  suggestion  of  such  a  thing  had  been  entered  of 
record,  the  case  was  referred  under  a  rule  of  reference 
out  of  the  court  below,  and  the  statute  for  the  amend- 
ment of  defects  in  pleadings,  provides  that  the  entry  of 
a  reference  shall  be  a  release  of  all  previous  errors  in  the 
case.  Rev.  Code  407,  sec.  6,  also  415,  sec.  5. 

Rodney,  in  reply :  The  attorney  in  this  case  below  was 
the  attorney,  not  of  the  State,  and  therefore  when  Carter 
died,  his  connection  as  his  attorney  with  the  case  ceased 
absolutely — he  was,  fundus  officio  and  he  was  out  of  court, 
as  his  client  was  also  out  of  it  with  his  case  by  his  death. 
And  this  was  a  complete  and  conclusive  answer  to  the 
last  and  final  objection  raised  by  the  counsel  on  the  other 
side,  that  the  reference  of  the  case  out  of  the  court  below, 
was  a  release  of  all  antecedent  errors ;  because  there  was 
then  no  attorney  and  no  party  in  being  represented  by 
him,  to  make,  or  consent  to  the  reference. 

Harrington,  Chancellor,  announced  the  opinion  of  the 
court ;  We  do  not  think  there  can   be   any  room  for  a 
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reasonable  doubt  after  all  we  have  heard  in  this  case,  that 
Ferdinand  V.  Carter  for  whose  use  this  action  was  insti- 
tuted, died  whilst  it  was  pending  in  the  court  below  and 
before  it  was  referred  out  of  it.  The  first  application 
made  to  this  court  in  the  case  by  the  counsel  for  the  de- 
fendants in  error  based  on  the  letter  and  written  acknowl- 
edgments contained  in  it  of  Mr.  Gordon,  the  original 
counsel  of  Carter  in  the  case  below,  exhibited  and  fully 
substantiated  by  him  before  this  court,  for  leave  to  amend 
the  record  hereby  adding  to  it  the  agreement  now  evi- 
denced in  writing  between  himself  and  the  former  coun- 
sel for  Carter  below,  that  the  latter  would  permit  the  case 
to  proceed  to  trial  before  the  referees,  notwithstanding 
the  death  of  Carter,  and  the  suggestion  of  it  on  the 
record,  and  that  no  legal  representative  of  his  had  been 
made  a  party  in  the  case,  and  that  he  would  waive  all  ob- 
jections on  the  score  of  this  signal  irregularity  in  the  con- 
duct of  the  case,  and  would  permit  the  suit  to  proceed  to 
a  hearing  before  the  referees  and  to  a  final  decision,  de- 
termination and  judgment  in  a  court  of  law,  just  as  if  all 
these  omissions  and  irregularities  had  been  supplied  and 
corrected  before  the  case  had  been  referred  out  of  the 
court  below,  furnished  abundant  evidence  of  the  strongest 
and  most  conclusive  admissions  and  acknowledgment 
that  the  suggestion  of  his  death  upon  the  record  was  true, 
and  that  he  was  then  beyond  all  cavil  or  dispute  a  dead 
man;  and  taking  such  to  have  been  the  case,  as  we  are 
bound  to  do  after  the  exhibit  made  before  us  in  that  ap- 
plication, it  only  remains  for  us  to  add  that  it  is  the  opin- 
ion of  the  court  that  in  an  action  such  as  this  was,  on  a 
bond  taken  in  the  name  ol  the  State,  the  party,  or  person 
for  whose  use  and  benefit  the  suit  is  brought,  is  the  real, 
actual,  and  substantial  plaintiii'in  the  suit,  and  on  his  death 
pending  the  action  it  cannot  proceed  or  be  {)rosecutcd  in 
the  name  of  the  State  merely,  for  it  is  not  instituted,  nor 
could  it  be  for  its  use  and  benefit,  but  it  is  for  the  use 
and  beneiit  of  the  party  deceased,  which  was  the  whole 
and  sole  object  of  the  action  from  its  inception  to  its  con- 


384  COURT  OF  ERRORS  AND  APPEALS 

elusion.  The  whole  action  therefore  in  such  a  case  on 
the  death  of  the  party  for  whose  use  it  was  instituted  and 
prosecuted  up  to  that  event,  technically  abates,  as  it  is 
termed  in  law,  or  becomes  suspended  until  it  is  put  into 
action  and  progress  again,  when  the  cause  of  action  sur- 
vives the  death  of  such  party  and  does  not  expire  with 
his  life,  in  the  modes  familiarly  known  and  recognized 
at  common  law,  or  prescribed  in  the  constitution.  When, 
therefore,  the  party  for  whose  use  such  an  action  is  brought 
dies  pending  it,  the  suit  abates  and  can  proceed  no  fur- 
ther, until  his  death  has  been  suggested  and  admitted  on 
the  record,  or  proved,  if  denied,  and  his  legal  representa- 
tive has  been  made  a  party  to  the  suit  by  substitution  for 
him. 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1861. 


The  Farmers  and  Merchants'  Bank  of  Baltimore  v. 
William  B.  Horsey. 

A  negotiable  promissory  note  drawn  in  blank  as  to  the  payee,  may  at  any 
time,  either  before  or  aiter  its  maturity,  be  filled  with  the  name  of  the 
bona  fide  hold'  r  of  it  for  a  valuable  consideration,  as  the  payee  of  it, 
against  the  maker  of  it. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
for  $540y^(^(5-,  made  by  William  B.  Horsey,  the  defendant, 
to  the  order  of  blank  and  payable  five  months  after  the 
date  of  it.  It  was  delivered  by  him  to  the  firm  of  Crop- 
per &  Brother  in  Baltimore,  who  endorsed  it  and  negoti- 
ated it  with  the  Farmers  and  Merchants'  Bank  of  that 
city  for  value  received,  before  it  became  due  and  without 
filling  the  blank  with  their  own,  or  any  other  name  as 
the  payee  in  the  body  of  it,  but  after  maturity  the  name 
of  the  bank,  then  the  holder,  was  inserted  as  the  payees 
of  it,  and  this  action  was  brought  to  recover  the  amount 
of  it. 

C.  »S'.  Layton^  for  the  plaintifl':  Under  the  circumstances 
shown,  the  bank  being  tlie  /yo/ia/zV/c  holder  of  tlie  note  for 
a  valuable  consideration  from  the  time  it  was  discounted 
49 
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by  it  for  Cropper  &  Brother,  had  a  right  to  fill  the  blank 
with  its  own  name  as  the  payee  of  it,  at  any  time  after 
that,  and  was  therefore  entitled  to  recover  in  this  action 
against  the  maker  of  it.  Chit,  on  Bills  63.  Usher  v.  Daun- 
sey,  4  Oampb.  97.  Stoj-y  on  From.  JSoteSy  sees.  54,  55,  56. 
Byks  on  Bills,  62.  3  Kent  Com.  77.  Gibson  et  al.  v.  Minot  ei 
al.  1  H.  Blacks.  Rejp.  608.  5  Taunt.  529. 

Wootten,  for  the  defendant,  did  not  dispute  the  proposi- 
tion that  the  blank  might  be  filled  by  inserting  the  name 
of  the  bona  fide  holder  of  the  note  as  the  payee  of  it,  at 
any  time  before  its  maturity ;  but  the  question  which  he 
wished  to  raise  was,  whether  that  could  be  done  after  it 
had  become  due  and  payable.  The  authorities  cited  on 
the  other  side  did  not  go  to  that  extent,  as  he  understood 
them,  and  he  should  therefore  contend  that  after  maturity 
it  could  not  be  done  by  any  one,  nor  particularly  by  an 
endorsee  who  had  received  and  held  it  iu  blank  up  to  that 
time,  notwithstanding  he  might  have  discounted  it  for  a 
valuable  consideration  before  its  maturity. 

C.  *S^.  Layton^  replied. 

By  the  Court :  This  was  an  action  by  a  bona  fide  holder 
of  the  note  in  question  for  a  valuable  consideration  against 
the  maker  of  it  and  a  party  primarily  and  absolutely  lia- 
ble upon  the  face  of  it.  A  negotiable  promissory  note 
drawn  in  blank  as  to  the  payee  of  it,  as  this  was,  may  be 
filled  with  the  name  of  the  bona  fide  holder  of  it  for  a  val- 
uable consideration,  either  before  or  after  its  maturity. 
He  cannot  fill  it  with  the  name  of  any  other  person,  but 
in  a  case  like  the  present,  he  may  at  any  time  fill  it  with 
his  own  name,  either  before,  or  after  its  maturity,  and 
there  is  no  principle  of  law  we  think  better  settled  in  re- 
gard to  such  negotiable  paper. 
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Alfred  P.  Robinson,  Administrator  de  bonis  7iow  of  Peter 
RoBLNsoN,  deceased,  v.  Charles  Tunnell,  Administra- 
tor of  Arthur  Milby,  deceased,  and  ter-tenants. 

To  prove  the  mere  possession  of  real  estate,  parol  evidence  is  always  com- 
petent. 

A  receipt  and  release  by  two  of  the  heirs  at  law,  one  of  whom  was  the  ad- 
miniatrator  of  the  i^eceased  plaintiff  in  a  judgment,  to  one  of  the 
ter-tenants  of  the  defendant  in  it,  of  his  portion  of  the  land  bound  by 
the  lien  of  the  judgment  on  his  paying  his  proportion  of  it,  will  not  be 
presumed  or  construed  by  the  court  in  a  suit  by  such  administrator  on 
the  judgment  against  the  tertenauts,  to  have  been  executed  by  him  in  his 
representative  capacity  as  such  administrator  ;  nor  will  it  be  admitted  in 
evidence  as  such,  without  the  consent  of  the  opposite  party,  as  a  pay* 
mentj[>ro  tanto  upon  the  judgment. 

A  judgment  after  the  lapse  of  twenty  years  without  any  payment,  or  pro- 
cess upon  it,  or  any  acknowledgment  of  it  in  the  meantime  as  a  subsisting 
debt,  or  any  explanation  of  its  so  remaining,  will  be  presumed  in  law  to 
be  paid.  This  presumption,  however,  may  be  rebutted  by  facts  and  cir- 
cumstances which  it  is  incumbent  on  the  party  seeking  to  enforce  the  pay- 
ment of  it  to  prove  and  establi-h,  such  as  the  known  insolvency,  or  utter 
inability  of  the  defendant  to  pay  it  in  the  meanwhile.  But  a  writ  of 
^eri/acza.s,  or  any  other  process  of  execution  issued  upon  it,  and  par- 
ticularly, when  the  latter  has  proceeded  to  a  levy  on  the  goods  and  chat- 
tels, lands  and  tenements  of  the  defendant,  and  a  sale  thereof  and  the 
application  ot  a  portion  of  the  proceeds  to  a  payment  upon  it,  is  not  only 
strong,  but  conclusive  evidence  to  rebut  such  presumption. 

The  peaceable  possession  of  lands  for  twenty-seven  years  by  the  ter  tenants, 
is  no  defence  to  a  scire  facias  against  ihem  on  a  judgment  recovered 
against  the  party  from  whom  they  derived  their  title  to  them.  Bec<»use 
such  pos.session  was  not  adverse  to  the  claim  of  the  plaintiff  in  the  judg- 
ment, who  had  but  a  lien,  and  no  right  of  entry  in  the  meantime  upon 
the  lands  in  question. 

It  is  not  necessary  in  this  State  that  there  should  be  &  scire  facias  and  a  re- 
turn of  nihil  against  the  administrator  of  a  deceased  defendant  in  a  jadg- 
meut,  before  a  scire  facias  can  issue  upon  it  agaiust  his  heirs  at  law  aud 
ter  tenants  ;  neither  is  it  necessary  to  join  the  heirs  at  law  with  the  ter- 
tenants  in  such  a  writ.  But  the  administrator  and  ter-tenants  may  be 
joined  in  such  a  writ. 

Scire  fdcias  on  a  judgment  in  the  Superior  Court  in  and 
for  Sussex  County  entered  on  the  27tli  day  of  December, 
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1834,  at  the  suit  of  Peter  Robinson  against  Arthur  Milby 
for  $1,999  debt  and  $3  77  costs,  with  interest  from  the 
11th  of  March  preceding.  The  pleas  in  the  case  were 
withdrawn  with  the  exception  of  nil  debeni  and  by  agree- 
ment of  counsel,  issue  was  joined  upon  it  with  leave  to 
the  defendants  to  prove  and  make  any  defence  under  it 
of  which  they  could  avail  themselves  under  any  special 
plea  if  filed,  and  the  case  wjs  to  be  tried  upon  its  merits. 
A  writ  oi  jkri  facias  had  been  issued  upon  the  judgment 
returnable  to  the  October  Term  1845,  and  on  that  a  writ 
venditioni  exponas  returnable  to  the  April  Term  ensuing, 
under  which  the  goods  of  the  defendant  had  been  taken 
in  execution,  advertized  and  sold,  and  his  lands  were  also 
inquired  on  and  condemned  and  sold,  and  the  proceeds 
applied  to  a  prior  judgment,  execution  and  levy  of  the 
Farmers'  Bank  against  him,  which  left,  however,  a  balance 
of  $1,588  66  after  paying  the  same,  which  was  applied  to 
the  judgment  now  in  question.  The  plaintiff  then  put 
in  evidence  a  deed  dated  March  25th,  1835,  from  Arthur 
Milby  to  Peter  S.  Parker  for  seventeen  acres  of  land  ad- 
joining Milton  ;  and  also  the  record  of  the  Orphans'  Court 
of  the  county  to  prove  that  eight  and  three  quarter  acres 
of  the  tract  was  afterward  under  an  order  of  that  court, 
by  deed  dated  March  22d,  1853,  conveyed  by  Theodore 
W.  Parker,  administrator  of  Peter  S.  Parker,  deceased, 
to  Charles  Vaughan,  and  the  deed  of  the  latter  to  show 
that  the  portion  last  mentioned  was  conveyed  back  again 
to  the  former  in  the  month  of  April  following.  A  wit- 
ness was  then  called  to  prove  that  the  land  conveyed  by 
the  defendant  in  the  judgment  to  Peter  S.  Parker  was 
afterward  sold  in  allotments,  and  that  several  of  the  ter- 
tenauts  on  whom  the  writ  of  scire  facias  had  been  served 
in  this  case,  were  then  in  the  possession  of,  and  living  on, 
parts  of  it. 

C.  31.  Cullen,  for  the  defendants,  objected  that  it  was 
incompetent  for  the  plaintiff  to  prove  a  title  to  land  by 
parol  evidence.     .No  paper  title  had  been  produced  and 
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no  proof  had  been  offered  of  any  deed,  or  conveyance  to 
Abel  Vent,  a  party  defendant  to  the  suit  and  one  of  the 
ter-tenants  for  whom  he  appeared,  for  any  part  of  the 
lands  in  dispute. 

J.  A.  Bayard^  for  the  plaintiff,  only  proposed  to  prove 
that  Abel  Vent  was  in  possession  of  a  part  of  the  land  in 
question,  and  cared  nothing  about  his  legal  title  to  it. 
Having  proved  that  the  title  to  it  was  in  Arthur  Milby  at 
the  time  of  the  rendition  of  the  judgment  against  him 
and  that  he  afterward  sold  and  conveyed  it  to  others,  it 
was  sufficient  for  his  purposes  and  the  purposes  of  this 
suit,  so  far  as  the  ter-tenants  were  concerned,  simply  to 
prove  that  they  were  then  in  the  possession  of  it,  or  of 
parts  of  it,  and  to  prove  that  fact  parol  evidence  was  ad- 
missible. 

By  the  Court :  For  the  purpose  stated,  the  evidence 
offered  is  clearly  admissible.  To  prove  possession  merely 
of  real  estate,  parol  evidence  is  always  competent.  Even 
adverse  possession  for  twenty  years  when  it  amounts  to 
a  legal  defence  and  constitutes  a  legal  acquisition  of  land, 
can  in  general  only  be  proved  by  parol  evidence ;  and  if 
the  ter-tenants  in  the  present  case  have  any  other,  or  bet- 
ter title  to  the  premises  in  question,  than  possession  merely, 
it  is  for  them  to  establish  such  a  title  by  the  proper  proof. 

The  witness  then  proceeded  and  proved  the  possession 
of  parts  of  the  tract  in  question  by  the  ter-tenants  and  de- 
fendants in  the  suit.  Two  deeds,  the  first  dated  Septem- 
ber 14th,  1833,  and  the  second  January  16th,  1834,  from 
Arthur  Milby  and  wife  to  Peter  Parker  Sr.  for  one  acre 
of  land  each,  and  that  the  same  were  then  in  possession 
of  certain  of  the  ter-tenants  and  defendants  in  the  action, 
was  likewise  given  in  evidence  by  the  plaintiff.  The 
plaintiff  here  rested  his  case. 

The  defendants  then  offered  in  evidence  a  paper  pur- 
porting to  be  a  receipt  under  the  hands  and  seals  of  Ed- 
ward Wootten  and  Alfred  P.  Kobinson  to  Elzey  Wilson  a 
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purchaser  and  owner  of  part  of  the  land  bound  by  the  judg- 
ment in  question,  dated  January  30th,  1854,  for  $228,  paid 
by  him  to  them  as  his  part  and  proportion  of  the  debt 
due  and  payable  as  a  balance  on  the  judgment,  with  a 
clause  releasing  that  portion  of  the  land  bound  by  it  which 
had  been  bought  by  him,  in  consideration  of  the  payment 
80  made  by  him,  from  the  lien  of  the  judgment.  The  re- 
ceipt and  release  were  executed  and  delivered  by  the 
former,  as  the  heirs  at  law  of  Peter  Robinson,  deceased. 

J.  A.  Bayard  J  for  the  plaintiff,  admitted  the  payment 
of  the  amount  receipted  for  and  was  perfectly  willing  to 
give  a  credit  for  it  on  the  judgment,  but  objected  to  its 
going  in  evidence  as  a  release  of  the  land  purchased  by 
Wilson,  because  this  was  a  suit  by  the  administrator  of 
Peter  Robinson,  deceased,  in  his  representative  capacity 
exclusively,  who  alone  as  such  administrator,  had  any 
authority  in  law  to  release  or  extinguish  the  lien  of  the 
judgment  upon  it  by  any  such  instrument,  and  the  release 
of  the  heirs  at  law  therefore,  of  course,  could  not  affect, 
or  take  away  his  right  and  power  as  such  administrator, 
to  have  execution  on  the  judgment  for  the  collection  of 
the  balance  due  upon  it. 

C.  M.  Oullen,  (W.  Saulsbury  with  him)  contended  that 
Alfred  P.  Robinson,  one  of  the  parties  who  signed,  sealed 
and  delivered  the  paper  and  received  the  payment  upon 
it,  being  in  fact  the  administrator,  as  well  as  one  of  the 
heirs  at  law  of  Peter  Robinson,  deceased,  and  having  no 
formal  authority  in  the  latter  character,  but  full  and  ample, 
as  well,  the  sole  and  exclusive  power  and  authority  in  his 
former  and  representative  capacity,  to  release  the  land 
bought  by  Wilson  from  the  lien  of  the  judgment,  the 
court  would  presume  and  construe  the  payment  made  by 
him  for  that  purpo8e,  to  have  been  made  to  Robinson  in 
his  representative  capacity  as  administrator  merely,  par- 
ticularly as  that  was  the  only  character  in  which  he  had 
any  legal  authority  either  to  receive  the  payment  of  the 
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money,  or  to  release  the  land  bought  by  "Wilson  from  its 
liability  thereafter  on  account  of  the  judgment,  according 
to  the  obvious  meaning,  intention  and  understanding  of 
all  the  parties  at  the  time  to  it,  as  was  perfectly  manifest 
from  the  nature  of  the  transaction  itself;  for  the  court 
would  not  allow  such  an  understanding  to  be  defeated  or 
violated,  notwithstanding  he  failed  to  execute  the  receipt 
for  the  money  and  the  release  of  the  land  from  the  judg- 
ment in  consideration  of  it,  as  administrator  in  terms,  but 
united  with  another  as  an  heir  at  law  with  himself  in  the 
judgment  merely  in  doing  it.  As  an  act  done  according 
to  the  design  and  understanding  of  all  the  parties  at  the 
time,  it  was  in  its  legal  as  well  as  equitable  aspect,  sub- 
stantially a  payment  to  him  alone  as  administrator,  and 
the  release  thereupon  executed  by  him  in  consideration 
of  it,  was  also  substantially  executed  by  him  alone  in  the 
same  character. 

J.  A.  Bayard:  As  he  had  said  before,  he  was  perfectly 
willing  to  credit  the  j  udgment  with  the  amount  of  the  pay- 
ment, and  to  give  the  defendants  ^ro  ianto  the  benefit  of 
it  as  a  credit,  although  it  was  not  even  a  legal  and  formal 
payment  on  the  judgment,  and  was  therefore  no  defence 
to  this  suit,  which  was  by  the  administrator  for  an  execu- 
tion as  administrator  on  that  specific  judgment,  because 
it  was  not  paid  to  him  as  such,  was  not  received,  or  re- 
ceipted for  by  him  as  such,  nor  could  there  be  any  well 
founded  pretension  by  any  one  who  will  look  at  it,  that 
the  concluding  and  releasing  clause  was  executed  by  him 
as  administrator. 

By  the  Court:  By  the  admission  of  the  plaintiti'  it  can 
go  in  evidence  as  a  receipt  for  so  much  money  paid  on 
the  judgment  at  that  time  and  reducing  tlie  amount  then 
due  upon  it  pro  tanto  ;  hut  for  no  other  purpose  could 
they  hold  it  to  be  strictly  legal  and  admis.sihle  evidence 
in  the  present  action.  The  Chief  Justice,  however,  added 
the  remark  that  it  had  always  been  considered  since  his 
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admissiou  to  the  bar,  that  it  was  competent  for  a  judg- 
ment creditor  to  release  to  a  purchaser  any  part  of  the 
land  bound  by  the  judgment,  from  the  lien  of  it,  without 
its  affecting  or  impairing  the  validity  of  the  lien  as  to  the 
balance  of  the  land  in  the  hands  of  other  purchasers. 

The  defendants  then  proved  that  the  ter-tenants  had 
been  in  the  peaceable  and  uninterrupted  possession  of 
the  parts  of  the  land  held  by  them  respectively  for  a 
period  of  twenty-five  years. 

J.  A.  Bayard  :  The  judgment  was  rendered  on  the  27th 
day  of  December,  1834,  for  $1,999  with  interest  thereon 
from  the  eleventh  of  March  preceding  and  costs  $3  77. 
On  the  17th  of  August,  1845,  aji.  fa.  was  issued  upon  it 
returnable  to  the  October  Term  of  that  year,  and  a  writ 
of  venditioni  exponas  on  that  returnable  to  the  ensuing 
April  Term,  on  which  the  goods  and  chattels  of  the  de- 
fendant were  sold  and  the  proceeds  applied  to  a  prior 
judgment,  execution  and  levy  in  favor  of  the  Farmer's 
Bank  against  Milby.  His  lands,  however,  were  after- 
ward advertized  and  sold  on  the  venditioni  exponas  and  the 
sum  of  $1,588  QQ  arising  therefrom  was  applied  to  the 
judgment  then  in  question,  and  crediting  it  with  this 
amount,  the  balance  with  interest  upon  it  and  the  costs 
constituted  the  demand  of  the  plaintiff  in  the  suit. 

W.  Saulshury  :  To  entitle  the  plaintiff  to  recover  in  such 
a  case,  there  should  have  been  some  proof  produced  of  a 
recognition  of  the  existence  of  the  judgment  in  question, 
by  the  ter-tenanta  witliin  the  twenty  years  preceding  the 
institution  of  the  suit;  and  yet  no  such  admission,  or 
recognition  had  even  been  attempted  to  be  proved  on  the 
trial.  As  to  the  legal  effect  and  operation  of  ajudgnient 
in  this  State  against  an  executor  or  administrator,  it  could 
only  bind  such  real  estate  as  the  testator  or  intestate  died 
seized  and  possessed  of,  and  such  lands  alone  were  liable 
for  the  payment  of  his  debts  on  a  judgment  recovered 
against  his  executor  or  administrator.     This  was  an  ac- 


ROBINSON'S  Adm   v  MILBY'S  Admr.  &  Ter-tenanta.    393 

tioD  against  the  administrator  of  Arthur  Milby  and  certain 
ter-tenants,*  or  occupiers  of  lands  and  premises  sold  and 
conveyed  by  him  in  his  life-time  by  a  good  and  valid  deed 
of  bargain  and  sale  in  fee  simple  to  Peter  S.  Parker,  and 
by  the  latter  sold  and  conveyed  in  like  manner  to  the 
ter-tenants  in  this  case.  Could  there  be  any  pretence  then 
for  saying  that  Arthur  Milby  died  seized  and  possessed 
of  any  portion  of  the  premises  in  question  ?  The  whole 
tract  was  worth  when  conveyed  to  Parker  about  -$600  ; 
but  it  had  since  been  sold  in  small  lots  to  the  tcr-ten;nit8 
who  have  built  houses  upon  several  of  them  which  have 
much  enhanced  the  present  value  of  the  property. 

Milby  died  in  1845,  and  the  execution  which  had  been 
referred  to  and  given  in  evidence,  was  afterward  sued  out 
upon  this  judgment  against  him,  without  any  administra- 
tion having  been  granted  on  his  estate,  or  any  scire  facias 
having  been  issued  on  the  judgment  to  make  any  other 
person  a  party  to  it,  because  by  relation  to  the  test  day  of 
the  execution  and  a  fiction  of  law,  it  was  presumptively 
issued  before  his  death,  and  upon  the  venditioni  exponas 
which  followed  it,  the  lands  of  which  he  actually  died 
seized  and  possessed  in  law  or  in  fact,  consisting  of  two 
farms  were  sold  and  the  sum  of  $1,588  QQ,  a  part  of  the 
proceeds  of  them,  was  applied  to  this  judgment.  But 
was  that  sufficient  to  rebut  the  presumption  of  its  pay- 
ment arising  from  the  lapse  of  time,  without  any  proof 
of  an  admission  or  acknowledgement  of  the  existence  of 
the  judgment  by  the  })artie3  then  sought  to  be  charged 
with  it,  especially  when  it  was  considered  that  Milby  had 
then  been  dead  some  ten  or  twelve  years,  without  any 
administration  on  his  estate,  and,  of  course,  without  any 
one  then  to  qnestioi)  or  resist  it  ?  He  would  respectfully 
submit  that  it  was  not  sufficient  for  that  purpose.  In  the 
case  of  Burto?('s  Admr.  r.  O.nuum,  5  Ilarr.  14,  this  court 
had  decided  that  a  judgment  of  more  than  twenty  years 
standing,  witliout  uny  payment  upon  it,  or  any  acknowl- 
edgement of  it  as  still  due  and  unpaid  in  the  meanwhile, 
is  presumed  in  law  to  have  been  satisfied  ;  but  that  the 
60 
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presumption  mtiy  be  rebutted  by  proof  of  an  express  ac- 
knowledgement to  the  contrary,  or  of  any  payment  on 
account  of  either  the  principal  or  interest  of  it  by  the  de- 
fendant in  the  meantime.  But  there  had  been  no  such 
proof  ofiered  in  the  present  instance,  and  no  case  had 
been  cited  to  show  that  such  a  proceeding  as  that  which 
he  had  just  referred  to,  was  sufficient  to  rebut  the  pre- 
sumption of  payment  of  such  a  judgment  after  the  lapse 
of  twenty  years. 

J.  A.  Bayard:  The  only  ground  of  defence  seems  to  be 
the  presumption  of  payment  arising  from  lapse  of  time. 
The  counsel  on  the  other  side  contend  that  the  plaintiff 
having  slept  upon  his  rights  for  more  than  twenty  years, 
was  barred  of  his  right  to  recover  as  the  case  then  stood 
before  the  court  and  the  jury.  He  thanked  them  for  that 
word  and  would  admit  that  if  such  had  been  the  case,  he 
would  be  barred.  But  it  was  simply  because  he  had  not 
slept  upon  his  rights  for  twenty  years,  that  he  was  not 
barred.  A  payment  on  the  judgment,  or  an  acknowl- 
edgement of  its  subsistence  in  the  meanwhile  by  the  de- 
fendant in  the  judgment,  it  was  admitted,  however,  on 
the  other  side,  would  unquestionably  rebut  the  presump- 
tion aod  remove  the  bar.  But  what  stronger  evidence 
could  there  be  of  that  character,  than  a  regular  execution 
sued  out  in  the  meantime  on  the  judgment  in  question, 
and  a  levy  and  sale  thereunder  of  the  goods  and  chattels, 
lands  and  tenements  of  the  defendant  and  the  due  appli- 
cation of  a  large  amount  of  the  proceeds  of  the  sale  to 
such  judgment,  to  rebut  the  presumption  of  its  satisfac- 
tion from  lapse  of  time  merely  ?  For  that  purpose  it  was 
certainly  evidence  of  the  very  best  and  most  conclu- 
sive character, 

2 he  Court,  Gilpin,  C.  J.,  charged  the  jury:  The  object 
of  the  writ  in  this  case  which  is  called  a  scire  f arias,  sued 
out  of  this  court  by  the  administrator  of  Peter  Robinson, 
deceased,  against  the  administrator  of  Arthur  Milby,  de- 
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ceased,  and  ter-tenants  on  a  judgment  recovered  here  at 
the  suit  of  the  former  against  the  latter  in  the  life-time 
of  each  of  those  gentlemen,  on  the  27th  day  of  Decem- 
ber, 1834,  for  $1,999  with  interest  from  the  11th  day  of 
March  preceding  and  $3  77  costs  upon  it,  was  to  call  upon 
the  defendants  in  the  suit  to  show  cause  wherefore  a  writ 
of  execution  should  not  be  issued  thereon  to  sell  certain 
lands  which  were  alleged  to  be  in  their  possession  and 
bound  by  the  judgment  in  the  life-time  of  botii  Robinson 
and  Milby,  the  original  parties  to  it.  The  Jury  had  heard 
the  evidence  in  regard  to  the  matter  just  stated,  and  it 
would  be  for  them  to  determine  whether  the  lands  re- 
ferred to  in  the  possession  of  the  several  ter-tenants  de- 
fendants in  the  suit,  were  the  property  of  and  belonged 
to  Arthur  Milby  after  the  judgment  was  rendered  against 
him;  and  whether  the  lands  now  in  possession  of  those 
defendants  and  in  dispute  between  the  parties  to  the 
present  action,  constituted  any  part  of  the  real  estate  of 
Arthur  Milby  after  the  judgment  was  obtained  against 
him.  If  such  was  the  case,  the  judgment  would  consti- 
tute a  lien  upon  them  and  they  would  be  bound  by  it  in 
the  possession  of  any  person,  or  persons  who  might  after- 
ward purchase  or  acquire  them,  or  any  part  of  them  ;  un- 
less, on  the  contrary,  it  had  been  proved  by  the  evidence 
in  the  case  to  the  satisfaction  of  the  jury,  that  the  judg- 
ment had  in  the  meantime  been  paid,  released  or  dis- 
charged, or  was  no  longer  a  valid  and  subsisting  debt  and 
judgment  of  record  for  any  reason,  against  the  lands  of 
the  whole  or  any  one  of  the  defendants  mentioned,  for 
any  sum  appearing  upon  it,  or  chiimed  under  it.  If  the 
latter  should  be  tlie  conclusion  to  which  they  should  ar- 
rive after  considerinor  all  the  evidence  before  them  in  the 
case  applying  the  instructions  which  the  court  was  about 
to  give  them  in  regard  to  the  principles  of  the  law  ap- 
plicable to  it,  it  would  be  their  duty  to  return  a  verdict 
for  the  defendants. 

But  the  court  was  bound  to  say  to  thom  that   no  legal, 
or  valid  release  in  law  of  any   portion    of  the    lands   in 
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question,  from  the  lien  of  the  judgment  had  been  proved 
or  given  in  evidence  before  them,  because  what  purported 
to  be  the  receipt  and  release  executed  by  heirs  at  law  of 
Peter  Robinson,  deceased,  and  which  was  relied  upon  as 
a  partial  defence  to  the  action  by  the  defendants,  was  not 
such  an  instrument  as  would  constitute  a  valid  and  suffi- 
cient release  in  law,  and  a  legal  defence  to  the  present 
action,  nor  could  it  have  the  legal  effect  to  discharge,  or 
release  any  portion  of  the  lands  bound  by  the  judgment 
from  the  lien  of  it,  in  a  suit  brought  as  this  was  by  the 
administrator  of  Peter  Robinson  upon  it,  and  who  was 
the  only  party  as  such  administrator,  who  in  contempla- 
tion of  law  could  rightfully  and  properly  receive  payments 
upon  it,  or  execute  a  valid  release  of  any  portion  of  the 
lands  from  the  lien  or  effect  of  it.  The  plaintiff,  however, 
consented  to  admit  it  in  evidence  as  proof  of  payment  by 
Elzey  Wilson  of  $228  on  the  30th  day  of  June,  1854,  upon 
the  judgment,  but  for  no  other  purpose,  and  the  jury 
would  therefore  consider  and  treat  it  as  an  acknowledged 
payment  and  credit  on  the  judgment  of  the  date  men- 
tioned, but  to  that  extent  merely,  and  no  further. 

The  principal  defence,  however,  relied  upon  by  the  de- 
fendants was  the  presumption  of  payment  arising  from 
the  time  which  had  elapsed  since  the  judgment  was  ren- 
dered, which  was  more  than  twenty  years  ago.  On  that 
point  the  court  would  say  to  them  that  a  lapse  of  twenty 
years  or  more  after  the  recovery  of  a  judgment,  without 
any  payment  or  process  upon  it,  or  recognition  or  ac- 
knowledgment of  it  within  twenty  years  as  a  subsisting 
debt,  and  without  any  explanation  of  its  so  remaining, 
would  afford  in  law  a  presumption  of  its  having  been 
paid  in  full  and  discharged.  But  there  were  facts  and 
circumstances  when  proved,  and  which  it  was  incumbent 
on  the  party  seeking  to  enforce  the  collection  and  pay- 
ment of  such  judgment  to  establish,  which  would  explain 
it,  and  which  would  suffice  also  in  law  to  rebut  the  legal 
presumption  of  payment  arising  in  this  manner,  and 
which  it  was  always  allowable  to  do,  when  it  could  be 
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done  by  such  proof.  For  it  is  at  best,  only  presumptive, 
and  never  positive  proof  of  the  payment  of  it.  Among 
the  facts  and  circumstances  which  will  suffice  when  proved 
to  the  satisfactton  of  the  jury,  to  rebut  such  a  presump- 
tion of  payment,  may  be  mentioned  the  known  insolvency 
and  utter  inability  in  the  meanwhile  of  the  defendant  in 
the  judgment  to  pay  the  debt,  or  his  recognition  or  ac- 
knowledgement that  it  had  not  been  paid,  or  a  payment 
made  by  him  in  the  meantime  of  any  portion  of  the 
principal  or  interest  of  it.  Also  the  issuing  of  a  writ  of 
scire  facias^  or  any  other  execution  process  upon  the  judg- 
ment in  the  meanwhile  by  the  plaintift'  will  have  the  same 
effect ;  and  accordingly  the  court  felt  warranted  in  saying 
to*  them  in  direct  terms,  that  the  writs  o^  fieri  facias  and 
venditioni  exponas  which  had  been  issued  on  the  judgment 
in  question  and  the  sale  thereon  of  the  goods  nnd  chat- 
tels, lands  and  tenements  of  the  defendant  in  it  and  the 
application  of  the  balance  of  the  proceeds  thereof  after 
paying  prior  judgments,  executions  and  levies  against 
him,  amounting  to  $1,588  66,  being  record  evidence  and 
having  been  proved  by  the  production  of  the  records 
thereof  in  this  court  in  the  case,  was  not  only  strong  evi- 
dence of  such  a  character  as  the  court  had  just  described, 
but  was  in  its  very  nature  conclusive  evidence  to  rebut 
and  refute  any  presumption  or  pretence  that  the  judgment 
had  been  paid  in  the  meantime,  predicated  solely  upon 
the  ground  of  the  long  period  of  time,  some  twenty-seven 
years,  which  had  elapsed  since  the  rendition  of  it.  Nor 
was  it  any  defence  in  law  to  the  action,  or  the  right  of 
the  plaintiff  to  recover  in  it,  that  the  defendants,  the  ter- 
tenants,  had  been  in  the  peaceable  and  uninterrupted  pos- 
session of  the  premises  in  question  for  a  period  nearly  as 
long,  and  over  twenty  years,  provided  the  jury  should  be 
satisfied  from  the  evidence  that  such  liad  been  the  case. 
Because  such  a  possession,  althougli  peaceal)le  and  unin- 
terrupted, was  not  inconsistent  with  any  claim,  or  adverse 
to  any  right  whicli  the  plaintiff  had  against  the  defendant 
in  the  judgment,  which  was  simply  a  lien   in   the   mean- 
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while  upoD  his  lands,  which  the  latter  had  a  perfect  right 
to  alienate  and  sell  and  convey  to  them  or  any  other  per- 
son subject  to  the  lien,  and  which  gave  the  former  no 
right  or  power  whatever  to  enter  upon  them,  or  in  any 
manner  to  disturb  the  possession  of  them,  except  by  due 
process  of  law  issued  upon  his  judgment  to  sell  them  for 
the  payment  of  it. 

It  was  suggested  by  the  counsel  for  the  defendants  dur- 
ing the  progress  of  the  trial,  that  the  heirs  at  law  of 
Arthur  Milby,  as  well  as  the  ter-tenants,  should  have  been 
made  parties  defendant  also  in  the  case.  At  common  law 
and  by  the  usual  practice  in  the  country  whence  we  de- 
rived it,  no  writ  of  scire  facias  could  be  had  against  the 
heirs  and  ter-tenants  of  l^nds  of  a  deceased  defendant  in 
a  judgment,  until  after  a  return  of  nihil  to  a  scire  facias 
against  his  legal  representatives,  his  executors  or  admin- 
istrators ;  nor  were  the  ter-tenants  alone  chargeable  under 
such  a  writ,  until  the  heirs  had  been  summoned,  or  there 
had  been  a  return  that  there  was  no  heir,  or  he  had  no 
lands  subject  to  the  judgment ;  and  it  was  therefore  usual 
and  the  most  approved  method  there  to  join  the  heirs  at 
law  and  the  ter-tenants  in  one  and  the  same  writ  of  scire 
facias.  But  here  under  the  statute  of  the  State  which 
provides  that  such  writ  may  be  sued  by  and  against  the 
parties  to  the  judgment  and  also  by  and  against  any  other 
persons  entitled,  or  liable  to  the  execution  thereof,whether 
as  executors,  administrators,  heirs,  ter-tenants,  or  other- 
wise, the  practice  has  been  different  and  the  writ  has  often 
been  sued  as  it  was  in  the  present  case.  Besides,  under 
our  system  a  judgment  rendered  on  the  verdict  of  a  jury, 
inquisition,  or  the  report  of  referees  on  a  rule  of  refer- 
ence out  of  court  against  an  executor  or  administrator, 
constitutes  a  lien  on  the  lands  of  the  deceased,  and  there- 
fore there  was  more  reason  and  propriety  in  such  cases 
in  joining  such  a  party  with  the  ter-tenants  in  the  writ, 
than  there  would  be  at  common  law.  And  this  would 
perhaps  serve  to  explain  and  remove  another  objection 
raised  by  the  counsel  for  the  defendants  in  their  argument 
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to  the  court,  which  was  that  this  being  an  action  against 
the  administrator  of  Milby  a  judgment  recovered  against 
him,  could  only  bind  such  lands  as  Milby  died  seized  and 
possessed  of,  whereas  the  lands  in  question  were  all  sold 
by  him,  and  of  course,  prior  to  his  death.  If  this  were 
a  suit  upon  the  original  cause  of  action  on  which  the 
judgment  in  question  was  obtained  against  him,  a  judg- 
ment now  recovered  in  it,  would  not  bind  the  lands 
sold  before  his  death.  But  the  judgment  on  which  this 
action  was  founded  was  obtained  against  him  in  his  life- 
time, and  if  he  then,  or  any  time  afterward,  was  seized 
and  possessed  of  the  lands  in  question,  it  became  a  lien 
upon  them  and  will  continue  a  lien  upon  them,  if  judg- 
ment is  recovered  in  this  case,  for  this  is  but  a  continua- 
tion of  that  suit  to  recover  the  original  debt,  or  the  bal- 
ance due  upon  it. 


W.  J.  Pdrnell  v.  E.  Semans. 

If  a^,  fa.  haa  been  issued  on  a  judgment  recovered  before  a  Justice  of  the 
Peace,  and  not  returned  by  the  constable,  another  yi.  fa.  and  venditioni 
exponas  cannot  be  issued  upon  it,  without  first  resorting  to  a  writ  &f  scire 
facias  upon  it  to  enable  the  defendant  to  show,  if  he  can,  that  the  debt 
had  been  levied  and  collected  on  the  former^,  fa. 

Certiorari  in  which  the  record  showed  that  a  writ  of  Ji, 
fa.  had  been  issued  on  the  judgment,  but  not  that  it  had 
been  returned  by  the  constable,  and  that  a  second  writ  of 
Ji.  fa.  and  also  a  writ  of  vmditioni  exponas  had  afterward 
been  issued  upon  it.  The  error  assigned  was  the  irregu- 
larity in  issuing  the  second ^./c/.  before  the  first  liad  been 
returned. 

By  the  Court :  That  is  fatal  on  the  ground  ol  irregularity, 
as  the  plaintiff  under  the  circumstances  should  have  first 
resorted  to  a  writ  of  scire  facias  to  enable  the  defendant  to 
show,  if  he  could,  that  the  debt  had  been  levied  and  col- 
lected on  the  first //. /a.  The  second  ^'. /a.  and  venditioni 
exponas  must  therefore  be  set  aside. 
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William  Cummins  v.  Charles  Hayden  et  al. 

Id  an  action  on  a  constable's  bond  against  him  and  his  sureties,  parol  evi- 
dence is  not  admissible  to  prove  that  an  execution  was  issued  to  him  by 
a  Justice  of  the  Peace  on  a  judgment  and  that  it  was  not  returned  by  him. 

Case  stated  in  an  action  of  debt  on  the  official  bond  of 
Charles  Hayden,  a  Constable  and  his  sureties.  The  breach 
assigned  was  that  Hayden,  as  constable,  had  collected  the 
money  on  an  execution  issued  by  a  Justice  of  the  Peace 
on  a  judgment  recovered  before  him  by  the  plaintiff, 
placed  in  his  hands  for  that  purpose  and  had  failed  to  pay 
it  to  the  plaintiff. 

In  the  statement  of  the  facts  of  the  case  it  was  admitted 
that  no  entry  appeared  on  the  dockets  of  the  Justice  of 
the  Peace  of  the  issuing  of  any  execution  on  the  judge- 
ment, that  the  constable  had  left  the  State  for  parts  un- 
known, and  that  no  such  execution  was  capable  of  being 
produced  in  evidence.  It  was  further  admitted,  however, 
that  if  it  was  competent  in  law  to  prove  the  issuing  of 
the  execution  by  parol  evidence,  it  was  capable  of  being 
proved  ;  and  the  question  of  law  was  whether  such  evi- 
dence was  admissible  to  prove  that  fact. 

Comegys,  for  the  plaintiff,  contended  that  the  loss  of  an 
execution,  like  that  of  any  otlier  record,  or  paper,  being 
established,  it  was  competent  to  prove  by  parol  evidence, 
the  previous  existence  and  contents  of  it,  and  that  the 
fact  that  the  Justice  of  the  Peace  had  omitted  to  note,  or 
to  rpake  any  entry  upon  his  docket  of  the  issuing  of  it, 
should  not  preclude  parol  proof  of  the  fact  that  it  was  is- 
sued by  him. 

Smiihers,  for  the  defendants,  contended  that  as  the  pro- 
vision of  the  statute  on  the  subject,  lieviscd  Code,  348, 
made  it  the  duty  of  the  Justice  of  the  I'eace  to  enter  in 
his  execution  docket  every  such  writ  issued  by  him,  the 
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date  thereof  and  the  day  when  returnable,  such  an  entry 
was  not  merely  the  best,  but  was  the  only  legal  evidence 
of  the  fact  that  the  execution  was  issued,  inasmuch  as  it 
was  to  be  presumed  that  that  officer  had  performed  his 
duty  in  the  matter,  and  if  no  such  writ  appeared  by  his 
docket  to  have  been  issued,  to  admit  the  evidence  pro- 
posed, would  not  only  violate  that  presumption,  but  would 
be  to  impeach  and  contradict  the  record  by  parol  evidence; 
for  if  the  record  did  not  show  it,  it  could  not  be  shown 
in  any  other  manner,  without  contradicting  it.  Parol 
evidence  was  therefore  inadmissible  to  prove  that  such  an 
execution  was  in  fact  issued.     30  Maine  Rep.  152. 

Comegys^  replied. 

By  the  Court :  There  was  no  doubt  that  if  it  appeared 
by  the  record  required  in  such  a  case,  that  such  an  exe- 
cution as  was  referred  to  had  been  issued  on  the  judg- 
ment by  the  Justice  of  the  Peace,  it  would  be  competent 
to  prove  by  parol  evidence  that  it  came  to  the  hands  of 
the  constable,  that  he  had  collected  the  money  upon  it  and 
had  failed  to  return  it,  or  that  it  had  been  lost  or  destroyed 
and  could  not  be  produced.  But  that  was  not  the  ques- 
tion merely  which  was  presented  in  the  case.  For  the 
question  before  the  court  was  whether  such  evidence  was 
admissible  to  prove  the  fact  that  an  execution  was  issued 
on  the  judgment  by  the  Justice  of  the  Peace  in  the  al- 
leged case,  the  record  or  docket  of  that  officer  containing 
no  note,  or  entry  of  it  whatever,  as  well  as  its  coutents 
and  the  receipt  of  the  money  upon  it  by  the  constable, 
after  proving  its  loss  and  that  it  could  not  be  produced. 
The  existence  and  loss  of  a  record  or  paper  being  first 
established  by  proper  proof,  parol  evidence  of  its  contents 
is  admissible  from  necessity,  and  had  the  whole  record 
in  the  case  been  lost  or  destroyed,  it  might  have  presented 
a  very  dilierent  question  for  the  consideration  and  decision 
of  the  court.  13ut  they  had  before  them  what  purported 
on  its  face  to  be  the  entire  record  and  docket  entries  in 
51 
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the  case  so  far  as  the  Justice  of  the  Peace  had  proceeded 
in  it.  By  the  law  it  was  made  his  duty  to  enter  on  the 
record  of  it,  the  issuing  of  the  execution,  the  date  and 
return  of  it,  and,  if  any  was  issued  it  ought  to  show  it ; 
but  it  shows  the  reverse,  and  to  prove  it  by  parol  proof, 
would  be  by  parol  proof  to  contradict  it.  The  action  in 
the  case  before  them  was  not  against  the  Justice  for  an 
omission  of  duty  on  his  part  by  the  party  injured  by  it; 
but  it  was  an  action  founded  on  an  alleged  issuing  of  the 
execution  against  the  constable  and  his  sureties.  We  think 
it  would  constitute  a  dangerous  precedent  to  admit  parol 
evidence  of  such  an  allegation  in  such  a  case,  and  we 
must  therefore  hold  it  to  be  inadmissible. 


Dob  d.  Rosalinda  Cooper  v.  Andrew  M.  Biddle. 

A  devise  in  the  following  terms,  "  It  is  also  my  will  and  desire  that  my  son 
Samuel  T.  be  schooled,  clothed  and  supported  out  of  the  rents  of  my 
farm  until  he  arrives  to  the  age  of  twenty-one,  and  then  for  it  to  be  equally 
divided  between  him  and  Leander,  and  all  the  overplus  of  rents  more 
than  keeps  him  the  said  Samuel  to  be  laid  out  in  repairs  and  improve- 
ments on  the  farm,  such  as  posts  and  rails,  clover  seed  &c. ,"  gave  but  a 
life  estate  in  one  half  of  the  farm  to  Leander,  notwithstanding  the  tes- 
tator in  other  clauses  in  the  will  gave  to  his  other  sons  "  a  full  discharge 
of  all  accounts  he  had  against  them  allowing  that  what  he  had  give  them 
and  done  for  them  in  his  life  time  to  be  equal  to  what  he  had  left  to  his 
other  children  in  the  will,"  and  otherwise  evinced  the  desire  and  intention 
to  make  what  he  supposed  would  be  a  fair  and  equal  distribution  oi  all 
his  property  among  his  several  children. 

Case  stated  in  an  action  of  ejectment  at  the  suit  of  Ro- 
salinda Cooper,  formerly  Rosalinda  Biddle,  to  recover  an 
undivided  reversionary  interest,  or  estate  in  one-half  of 
a  farm  in  New  Castle  County.  The  case  stated  was  that 
Jacob  Biddle  by  his  will  dated  December  24th,  1823,  de- 
vised as  follows  :  "  It  is  also  my  will  and  desire  that  my 
son  Samuel  T.  be  schooled,  clothed  and  supported  out  of 
the  rents  of  my  farm  until  he  arrives  to  the  age  of  twenty- 
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one,  and  then  for  it  to  be  equally  divided  between  him 
and  Leander,  and  ail  the  over-plus  of  rents  more  than 
keeps  him  to  be  laid  out  in  repairs  and  improvements  on 
the  farm,  such  as  posts  and  rails,  clover  seed  &c."  A 
subsequent  clause  in  the  will  was  as  follows  :  "  I  give  to 
my  sons  Eli,  Augustine  and  Alexander  a  full  discharge 
of  all  accounts  I  have  against  them,  allowing  that  what 
I  have  given  them  and  done  for  them  in  my  life-time  to 
be  equal  to  what  I  have  left  my  other  children  in  my  will." 
The  question  was  whether  the  above  devise  was  a  devise 
of  an  estate  of  inheritance  in  one-half  of  the  farm  to 
Leander  Biddle,  one  of  the  devisees  named  in  it,  or  only 
of  an  estate  for  his  life  in  one-half  of  it. 

The  testator  left  to  survive  him  nine  children  and  among 
them  the  two  devisees  first  named,  Rosalinda  Cooper,  the 
plaintiff  and  Andrew  M.  Biddle,  the  defendant.  Leander 
Biddle  afterward  sold  and  conveyed  t^  Andrew  M.  Bid- 
dle, his  heirs  and  assigns  all  his  estate  in  the  farm  and 
was  now  dead. 

Spruance,  for  the  plaintiff,  contended  that  the  devise  in 
question  was  but  a  devise  of  one-half  of  the  farm  for  life 
to  Leander  Biddle  and  cited  2  Powell  on  Decides  S77.  1 
Cowper  235.  2  Jbd.  657.  >i  T.  R.  G4.  2  Dowi.  759.  3  Harr. 
482. 

G.  B.  Rodney^  for  the  defendant  :  There  were  no  words 
of  limitation  in  the  device,  hut  if  there  was  a  clear  in- 
tention manifested  in  and  throughout  the  will  to  give  an 
estate  of  inheritance  to  tiic  devisees  mentioned  in  the 
devise,  it  should  control  the  technical  construction  of  it, 
even  in  the  absence  of  any  such  terms,  and  be  held  to 
give  to  each  of  them  one-half  of  the  fjirm  in  fee  sini})le. 
Such  words  were  indispensably  necessary  in  a  deed  to 
convey  an  estate  oi'  inheritance,  or  for  a  longer  period 
than  the  life  of  tlie  grantee,  but  the  autliorities  and  ad- 
judged cases  on  the  subject  all  showed  that  in  devises  the 
plain  and  obvious  intention  and  desire  of  the  testator  as 
indicated  and  expressed  in  the  whole  will,  unless  it  con- 
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flicts  with  some  established  and  inflexible  rule  of  tech- 
nical construction,  would  be  served  and  carried  out  by 
the  courts,  and  would  be  interpreted  to  give  an  estate  in 
fee  without  such  words  of  limitation,  if  the  wish  and  de- 
sign of  the  testator  to  be  inferred  and  ascertained  from 
a  careful  consideration  of  the  whole  will,  should  clearly 
require  it.  S  Law  Libr.  64.  4  Kent's  Com.  535.  6  Cruise 
260.  1  Coicp.  238.  2  Pr.  W?^^.  194.  Amb.BSI.  8  T.E.  597. 
2  Ves.  Sr.  48.  1  Salk.  234.  1  Cowp.  352,  299.  17  Johns. 
281.  6  Binn.  94.  14  East  370.  Take  then  the  present  case 
and  construe  this  will  in  the  same  light  and  spirit  in 
which  the  cases  just  cited  were  ruled  and  decided  by 
many  of  the  most  able  and  eminent  judges  in  England, 
carefully  considering  all  the  other  parts  and  provisions 
of  it  in  regard  to  his  other  children  in  connection  with 
the  special  devise  in  question,  and  particularly  the  sub- 
sequent clause  in  which  the  testator  gives  to  his  sons  Eli, 
Augustine  and  Alexander  a  fall  discharge  of  all  the  ac- 
counts he  had  against  them,  allowing,  as  he  adds  in  a 
very  significant,  if  not  a  very  appropriate  phrase,  that 
what  he  had  given  them  and  done  for  them  in  his  life- 
time, to  be  equal  to  what  he  had  left  to  his  other  children 
in  his  will,  and  who  could  escape  the  conclusion  and  con- 
viction that  it  was  the  manifest  design  and  intention  of  the 
testator  that  not  only  those  three  sons  should  have  no  more 
of  the  estate,  but  that  the  farm  devised  to  Samuel  T.  and 
Leander  to  be  equally  divided  between  them  when  the 
former  attained  his  majority,  should  go  to  them,  their 
heirs  and  ast^igns  forever  ?  Unless  such  was  the  con- 
struction to  be  given  to  the  devise  in  question,  then  the 
subsequent  history  of  it,  although  not  disclosed  in  the 
case  stated,  warranted  him  in  saying  that  Leander  Biddle 
in  point  of  fact,  took  little  or  nothing  under  it,  and  such 
he  was  sure  was  not  the  intention  of  his  father. 

The  Court,  however,  declining  to  hear  any  reply  from 
the  counsel  on  the  other  side,  held  that  Leander  Biddle 
took  but  an  estate  for  the  term  of  his  life  in  one-half  the 
farm  under  the  devise. 


SUPERIOR  COURT. 

SPRING  SESSIONS, 
1862. 


Caleb  S.  Latton  v.  Richard  France  and  Stephen  Broad- 
bent. 

On  a  single  bill  for  the  sum  of  twenty  thousand  dollars  to  be  paid  in  the 
manner  and  form  following,  the  sum  of  one  thousand  dollars  on  the  first 
day  of  January  ensuing  and  the  balance  thereof  in  nineteen  annual  in- 
stalments of  one  thousand  dollars  each  on  the  first  day  of  January  in 
each  and  every  year  thereafter,  an  action  of  debt  will  not  lie  for  a  single 
instalment,  nor  until  after  the  whole  sum  has  become  due  and  payable 
under  it. 

This  was  an  action  of  debt  at  the  suit  of  Caleb  S.  Lay- 
ton  against  Richard  France  and  Stephen  Broadbent  on  a 
single  bill  sealed  with  their  seals  and  dated  the  5th  day 
of  February,  1859,  by  which  for  value  received  they 
promised  to  pay  to  him,  his  heirs  and  assigns,  the  sum  of 
twenty  thousand  dollars  in  manner  and  form  following, 
the  sum  of  one  thousand  dollars  to  be  paid  on  the  iirst 
day  of  January,  eighteen  hundred  and  sixty,  and  the 
balance  thereof  to  be  paid  in  nineteen  annual  instalments 
of  one  thousand  dollars  each  on  the  tirst  day  of  January 
in  each  and  every  year  thereafter,  until  the  whole  sum 
should  be  paid.  France  had  been  served  with  process  in 
the  action,  but  the  summons  was  returned  non  est  as  to 


406  SUPERIOR  COURT. 


Broadbent,  and  the  declaration  filed  against  the  former, 
noting  the  return  as  to  the  latter,  was  in  debt  for  the  in- 
stalment of  one  thousand  dollars  which  was  due  and  pay- 
able under  it  on  the  1st  day  of  January,  1861,  and  con- 
tained a  common  count  in  indebitatus  assumpsit  for  work 
and  labor  performed  by  the  plaintiff  as  the  attorney  of 
and  for  the  defendants,  and  also  a  count  for  interest  for 
money  due  and  unpaid  to  him.  To  the  declaration  the 
defendant  entered  a  general  demurrer. 

Wootten^  for  the  defendant :  The  action  in  the  case  was 
on  a  single  bill  for  twenty  thousand  dollars,  payable  in 
annual  instalments  of  one  thousand  dollars  each  and  in 
toto  in  a  little  less  than  twenty  years  from  its  date,  and  it 
was  for  the  second  instalment  of  one  thousand  dollars 
payable  under  it  on  the  first  day  of  January,  1862,  the 
first  instalment  of  the  same  amount  due  the  preceding 
year,  having  he  presumed  been  paid  ;  and  to  that  declara- 
tion the  defendant  had  demurred  generally  on  the  ground 
that  no  action  will  lie  for  an  instalment  of  a  single  bill, 
as  this  was,  until  the  whole  debt  promised  to  be  paid  in 
it  became  due,  although  the  rule  and  the  law  was  other- 
wise when  the  debt  is  secured  to  be  paid  by  a  penalty, 
but  which  was  not  the  case  in  the  present  instance.  Rud- 
der V.  Price,  1  H.  Black.  547.  1  Saund.  PL  and  Ev.  320. 
Fanihara  v.  Hay,  3  Blackf.  Rep.  167.  Fontaine  v.  Aresta,  2 
McLean's  Rep.  127. 

C.  S.  Layton,  for  the  plaintiff:  All  the  cases  which  had 
just  been  cited  on  the  other  side,  referred  to  and  depended 
on  the  case  first  cited  of  Rudder  v.  Price.  The  older  oases, 
however,  he  would  admit,  were  to  the  same  efi'ect.  Co. 
Lit.  47.  F.  A\  B.  131.  4  Rep.  94,  Shidc's  Case.  2  Snotd. 
303,  304,  note  6.  2  Sdw.  N.  P.  471.  2  Par.  Abr.  280,  were 
to  the  same  point,  and  the  reason  assigned  for  the  ruling  as 
was  thus  stated  by  them  was,  that  the  action  of  debt  is  for 
a  sum  certain,  which  was  the  whole  amount,  and  there- 
fore it  would  not  lie  until  the  whole  amount  was  due  and 
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payable,  and  could  not  in  the  meantime  be  maintained 
for  an  instalment  merely.  All  the  cases,  however,  since 
that  of  Rudder  v.  Price,  referred  to  it  and  relied  upon  it, 
as  he  had  before  remarked.  But  it  he  should  succeed  in 
showing,  as  he  thought  he  could,  that  the  decision  in  that 
case  did  not  apply  in  the  one  then  before  the  court,  they 
must  all  go  with  it,  so  far  at  least,  as  the  present  case  was 
concerned.  In  that  case  the  action  was  in  debt  on  a 
promissory  note,  a  part  of  which  was  payable  at  one  time 
and  the  balance  on  a  subsequent  day,  and  the  reasoning 
and  argument  of  Loughborough,  C.  J.  in  delivering  the 
opinion  of  the  court  in  it,  was  strongly  against  the  justice, 
soundness  ami  propriety  of  the  rule  in  question.  But  he 
should  confidently  contend  such  was  not  now  the  rule. 
In  that  case  the  action  was  in  debt  on  a  promissory  note, 
not  upon  a  single  bill  as  the  present  case  was.  The  action 
of  debt  was  the  only  legal  remedy  on  such  an  instruraeiit 
as  this  was,  or  upon  a  bond,  and  although  formerly  no 
action  of  debt  would  lie  upon  such  an  instrument  until 
the  whole  amount  of  it  was  due,  yet  the  law  now  w;is  aud 
had  been  otherwise  since  the  enactment  of  the  statute 
of  8th  and  9th  William  the  3d.  1  Archb.  N.  P.  207.  6  Eisi 
550.  But  in  the  present  case  the  action  was  for  a  sum 
certain,  for  the  specific  sum  of  one  thousand  dollars  pay- 
able on  a  day  certain  appointed  in  the  single  bill,  and  the 
action  of  debt  lies  where  there  is  a  legal  liability  and 
a  consequent  promise  implied  by  law  to  pay  a  sum  certain 
whether  due  by  specialty,  record,  or  simple  contract. 
Smith  on  Acthmaat  Law.  60.  Law  Libr.  27,  81  Ibd.  85. 

Wooiten,  in  reply  :  The  bill  in  question  was  a  single  bill 
and  without  any  penalty,  for  the  payment  of  a  gross  sum 
at  the  ex[)iration  of  twenty  years  from  the  date  of  it;  in 
the  meanwhile  however,  it  was  to  be  partially  and  pro- 
gressively discharged  in  annual  instalments.  All  the 
cases  which  he  hud  cited  and  which  had  been  cited  on 
the  other  side  in  reference  to  the  principle  relied  on  by 
the  plaiutiti',  had  been  decided  on  the  sole  ground  that  an 
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action  of  debt  will  not  lie  for  a  gross  sura  payable  by  in- 
stalments without  a  penalty,  until  the  whole  sum  is  pay- 
able, nor  for  an  instalment  of  it  in  the  meanwhile,  whether 
it  was  by  an  instrument  under  seal,  or  by  a  promissory 
note  merely.  But  in  all  the  eases  cited  on  the  other  side 
in  which  it  had  been  decided  that  the  action  would  lie 
for  an  instalment,  it  would  be  found  that  the  payment  of 
the  instalments,  as  well  as  of  the  whole  sum  in  the  ag- 
gregate was  secured  by  a  penalty. 

The  Court  sustained  the  demurrer  and  gave  judgment 
upon  it  for  the  defendant. 


James  H.  Reed  v.  Henry  B.  Fiddeman  bt  al. 

Written  notices  of  the  time  of  holding  an  inquisition  upon  lands  under  exe- 
cution process  must  be  given  to  the  defendant,  and  if  the  notice  contains 
an  error  a»  to  the  time  appoi/ited  for  holding  it,  correct  information  given 
him  the  same  day  by  the  sheriff  verbally  of  the  proper  time  of  holding 
it,  will  not  constitute  a  sufficient  notice,  and  the  sale  will  be  set  aside. 

Rule  to  show  cause  wherefore  an  inquisition  and  sale 
of  lands  should  not  be  set  aside  on  judgments  and  execu- 
tions levied  upon  the  lands  of  James  II.  Reed  at  the  suit 
of  Henry  B.  Fiddeman  and  others.  The  affidavit  of  the 
plaintiff  in  the  rule  on  which  it  was  granted,  alleged  that 
ten  days  written  notice  had  not  been  served  upon  him 
prior  to  the  holding  of  the  inquisition,  and  that  he  had 
no  knowledge  of  the  holding  of  it  until  after  the  last  terra 
of  this  court  to  which  it  was  returned. 

The  pr(^of  was  that  it  was  held  on  the  24th  day  of  Sep- 
tember, I'^Bl,  prior  to  tlie  last  term  of  the  court,  and  that 
the  sheriff  served  written  notice  on  the  defendant  in  the 
execution  by  leaving  sucli  a  notice  at  his  house  at  least 
ten  days  before  that  time,  which  was  the  time  that  had 
been  appointed  and  designated  by  him  for  holding  the 
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inquisition  in  the  case.  But  upon  the  production  of  the 
written  notice  so  left  by  him,  it  appeared  that  he  had  er- 
roneously inserted  the  24th  day  of  October  instead  of 
September  in  it,  so  that  as  it  read,  it  was  written  notice 
that  the  inquisition  would  beheld  on  the  24th  of  October, 
instead  of  on  the  24th  of  September,  1861 ;  and  that  would 
have  made  the  holding  of  it  two  days  after  the  adjourn- 
ment of  the  court  at  the  last  term.  It  was  further  proved, 
however,  that  on  the  same  day  on  which  he  left  the  notice 
at  the  defendant's  residence,  he  met  the  latter  in  the  town 
of  Milford  and  informed  him  that  he  had  lett  a  written 
notice  at  his  house  that  day  for  him,  of  the  time  of  hold- 
ing the  inquisition  upon  his  lands  and  then  also  expressly 
informed  him  that  it  would  be  held  on  the  24th  of  Sep- 
tember, but  not  that  there  was  any  error  in  the  written 
notice  so  left,  for  he  was  not  aware  until  it  had  been  pro- 
duced in  court  by  the  defendant,  that  there  was  any  error 
in  it,  and  that  the  defendant  then  inquired  if  he  should 
produce  his  receipts,  and  when  he  informed  him  that  he 
should,  he  replied  that  he  would  be  on  hand  with  them 
at  that  time. 

Moore,  for  the  plaintiff :  The  notice  and  information 
given  to  the  defendant  in  the  execution  of  the  time  of 
holding  the  inquisitioUjWas  not  sufficient  under  the  statute, 
which  expressly  requires  a  written  notice  of  ten  days  at 
least,  of  the  time,  and,  of  course,  a  correct  notice  of  the 
time,  of  holding  the  inquisition  ;  and  no  subsequent  in- 
formation, such  as  had  been  given  in  this  case,  could  recti- 
fy the  error,  or  supply  the  place  of  a  proper  and  sufficient 
written  notice. 

Ci'llni,  for  the  defendants :  The  notice  in  writing, 
thouirh  inaccurate  as  to  the  time  designated  for  holdinjr 
the  inquisition,  with  the  information  afterward  given  in 
person  by  the  sheriff"  to  the  defendant,  was  sutHcient  no- 
tice at  least,  to  put  him  on  the  inquiry,  and  the  very  dis- 
crepancy in  them  should  and  would  have  prompted  any 
52 
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one,  except  perhaps  a  party  who  did  not  want  notice  of 
it  in  any  way,  to  inquire  and  ascertain  the  true  and  cor- 
rect time  of  holding  it.  But  it  was  evident  that  he  had 
knowledge  and  correct  knowledge  too,  of  the  day  on 
which  it  was  to  be  held,  and  knew  that  that  day  was  the 
24th  of  September,  and  not  the  24th  of  October  as  he 
now  feigns  and  pretends.  After  all  the  knowledge  which 
he  had  in  regard  to  it,  the  fact  that  he  made  no  further 
inquiry  of  the  sheriff  about  it,  never  informed  him  of 
the  discrepancy  between  the  written  and  the  verbal  notice 
given  by  him,  and  never  came  to  court  at  the  last  term  to 
learn  anything  about  it,  but  allowed  it  to  pass  without 
any  notice,  or  seeming  to  have  the  slightest  information 
or  knowledge  concerning  it,  looked  too  much  like  an  art- 
ful design  to  take  advantage  of  a  mere  clerical  error  in  a 
matter  of  dates,  which  he  knew  all  the  while  better  than 
anybody  else,  was  an  error  and  that  September  was  in- 
tended in  lieu  of  October  in  the  written  notice  then  in 
his  pocket,  and  too  much  like  a  mere  subterfuge  to  evade 
the  real  design  and  object  of  the  notice,  whilst  seeking 
fraudulently  to  take  advantage  of  the  mere  letter  of  it, 
to  commend  his  case  very  strongly,  he  would  say,  to  the 
favorable  consideration  of  the  court.  lie  knew,  or  at 
least,  had  good  reason  to  know,  and  ought  to  have  known 
that  the  inquisition  on  his  land  was  held  before  and  had 
been  returned  at  the  last  term  of  the  court,  and  should 
therefore  have  made  his  application  to  set  aside  the  sale 
at  that  term,  and  he  should  consequently  contend  that  it 
was  now  too  late  after  the  lapse  of  a  term  to  make  it. 

3Iuorc  :  There  was  no  proof  that  the  defendant  had  any 
other  notice  such  as  the  law  requires,  than  that  which  was 
left  at  his  house,  and  he  was  justified  in  regarding  that 
as  tlic  only  notice  or  proper  information  he  had  received 
of  the  inquisition  which  was  to  be  held,  and  he  was  not 
bound  to  put  himself  to  any  trouble  or  expense  whatever, 
to  ascertain  whether  it  was  correct  or  incorrect  in  that, 
or  in  any  other  respect.     On  the  contrary,  he  had  a  per- 
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feet  legal  right  and  was  bound  to  assume  and  act  upon  it, 
not  only  as  the  correct,  but  as  the  only  proper  notice  he 
had  received  of  it.  Besides,  there  was  no  evidence  that 
he  had  any  knowledge  in  point  of  fact  that  the  inquisition 
had  been  held  until  after  its  return  to  and  the  adjourn- 
ment of  the  last  term  of  the  court.  It  was  therefore  not 
too  late  to  make  the  application  to  set  aside  the  inquisi- 
tion and  sale  at  the  present  term. 

By  the  Court:  The  rule  in  the  case  must  be  made  abso- 
lute. Ten  days  written  notice  of  the  inquisition  and  of 
the  time  for  holding  it,  is  the  only  legal  notice  that  can 
be  given  in  any  case ;  for  that  and  nothing  short  of  it, 
the  statute  in  express  terms  requires.  A  written  notice 
which  by  a  mistake,  notifies  a  party  that  a  thing  is  to  be 
done  thirty  days  after  it  is  in  point  of  fact  to  be  done,  if 
not  practically  no  more,  would  in  most  cases  at  least,  be 
no  better,  than  no  notice  at  all ;  and  if  the  written  notice 
to  be  given  under  the  statute,  is  erroneous  in  any  essential 
respect,  it  cannot  be  remedied  or  corrected,  even  by  de- 
sign, in  any  such  method  as  has  been  insisted  was  unin- 
tentionally done  in  the  present  case.  Admitting  what 
has  been  proved,  on  discovering  the  discrepancy  as  to 
the  time  designated  between  the  written  notice  left  at  the 
house  of  the  defendant  in  tlie  writ  and  the  verbal  informa- 
tion afterward  given  him  on  the  same  day  by  the  sheriff, 
which  of  the  two  would  the  defendant  have  aright  naturally 
and  reasonably  to  consider  and  conclude  was  the  most 
correct  and  reliable  notice  he  had  received?  The  former 
we  should  say  without  hesitation.  But  even  if  he  had 
any  doubt  or  misgiving  in  his  own  mind  upon  the  subject, 
he  was  under  no  obligation  to  hunt  up  the  sheriff  or  to 
put  himself  to  any  trouble  whatever  to  ascertain  on  which 
of  the  two  days  the  inquisition  was  in  fact  to  be  hehl. 
We  must  therefore  consider  the  erroneous  written  notice 
and  the  coniiicting  verbal  information  afterward  given 
him  by  the  sheriff  proved  in  the  case,  as  equivalent  to 
no  legal  notice  whatever  in  the  case  ;  and  as  it  uU  occurred 
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but  a  few  days  before  the  commencement  of  the  last  term 
of  the  court,  and  the  plaintiff  in  the  rule  alleges  in  his 
affidavit  that  he  had  no  knowledge  of  the  fact  that  the 
inquisition  had  been  held,  or  his  lands  had  been  con- 
demned until  after  the  adjournment  at  that  term,  both 
the  inquisition  and  the  sale  must  be  set  aside  and  the 
rule  made  absolute. 


Zebdial  Dawson  for  the  use  of  James  P.  Carpenter  v. 
EzEKiEL  J.  Jones. 

It  13  no  dePeace  in  a  suit  by  the  assignor  for  the  use  and  benefit  of  the  as- 
signee of  a  chose  in  action,  that  the  debt  had  before  been  attached  in  the 
defendant's  hands  and  recovered  from  him  on  an  execution  attachment 
at  the  suit  of  a  judgment  creditor  of  the  assignor,  if  the  same  was  due 
and  the  defendant  had  notice  or  knowledge  of  the  assignment  of  it,  be- 
fore he  answered  to  the  attachment. 

Action  of  assumpsit  with  the  usual  pleas  and  also  that 
the  sum  sued  for  by  the  plaintiff  had  been  attached  in 
the  hands  of  the  defendant  on  execution  attachments  upon 
judgments  at  the  suit  of  several  parties  against  Dawson 
&c.  Replication  that  before  the  defendant  had  responded 
to  tlie  attachments  and  before  the  same  had  been  so  laid 
in  his  hands,  lie  had  been  notified  both  by  Dawson  and 
by  Carpenter  that  the  debt  due  from  him  to  Dawson,  had 
been  assigned  by  the  latter  to  Carpenter  and  was  then  due 
and  payable  to  Carpenter  by  virtue  of  the  assignment  to 
him.  Rejoinder  and  issue  thereon,  as  well  as  upon  the 
usual  pleas. 

The  proof  was  that  Dawson  had  entered  into  a  contract 
with  Jones  to  build  a  small  house  for  him  for  the  sum  of 
!$160,  and  employed  Carpenter  and  another  workman  to 
assist  him  in  building  it  in  the  latter  part  of  the  year 
1859.  On  the  first  day  of  November  in  that  year  before 
the  house  had  been  finished  and  whilst  Dawson  and  Car- 
penter were  yet  engaged  in  the  building  of  it,  the  former 
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Bold  the  contract  to  the  latter  and  delivered  him  an  in- 
strument of  writing  in  the  following  words  signed  by  him. 
"  For  value  received  I  have  this  day  sold  the  contract  for 
building  a  house  for  Ezekiel  J.  Jones  for  one  Hundred  and 
sixty  dollars  to  James  P.  Carpenter."  It  was  also  proved 
by  a  witness  in  th§  case  that  Jones  had  stated  to  him  that 
Carpenter,  in  November  or  December  1859,  whilst  he  and 
Dawson  were  still  at  work  on  the  house,  and  before  any 
attachment  had  been  served  upon  him,  had  notified  him 
of  the  assignment  to  him  by  Dawson,  of  the  sum  due  from 
Jones  to  Dawson  for  the  building  of  the  house,  but  he 
should  not  pay  it  to  Carpenter  until  he  knew  what  to  do 
about  the  attachment  which  he  said  had  been  served  upon 
him.  There  were  several  judgments  and  Ji.  fa.  attach- 
ments thereon  at  the  suit  of  sundry  parties  against  Daw- 
son produced  in  the  evidence,  the  first  of  which  was  is- 
sued on  the  20th  day  of  December,  1859,  and  laid  in  the 
hands  of  Jones  the  next  day. 

Culleiij  for  the  plaintiff:  Although  a  court  of  law  will 
not  entertain  a  suit  in  the  name  of  the  assignee  for  a 
chose  in  action,  it  will  take  notice  of  the  assignments  of 
choses  in  action  and  protect  the  rights  of  the  assignee,  or 
cestui  que  trust  in  such  cases  against  any  one  having  notice 
of  the  assignment  or  trust ;  and  actual  notice  of  the  as- 
signment or  trust  need  not  be  shown,  but  it  is  enough,  if 
the  party  acts  with  a  knowledge  of  such  facts  as  ought 
to  pnt  him  on  inquiry  concerning  it.  Anderson  et  al.  r. 
Van  Allen,  12  Johns.  343.  An  equitable  assignment  will 
secure  the  property  against  attachment  for  the  debt  of 
the  assignor,  although  no  notice  be  given  to  the  person 
holding  the  property  prior  to  the  assignment,  if  it  be  given 
in  time  to  enable  him  to  bring  it  to  the  attention  of  the 
court  before  judgment  is  rendered  against  him  as  gar- 
nishee. Much  more  will  the  assignment  be  efiectual, 
when  notice  has  been  given  of  it  to  the  garnishee  previous 
to  the  attachment.  Hence  where  it  appears  that  a  debt 
due  from  the  garnishee  to  the  defendant  has  been   equit- 
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ably  assigned,  the  court  will  take  cognizance  of  the  as- 
signment and  protect  the  rights  of  the  assignee.  For  as 
the  defendant  by  the  assignment  has  parted  with  his  in- 
terest in  the  debt  and  can  no  longer  maintain  an  action 
for  it  for  his  own  benefit,  against  the  garnishee,  and  as 
the  plaintift'  can  acquire  no  greater  interest  in  it  than  the 
defendant  had  at  the  time  of  the  garnishment,  it  follows 
that  the  garnishee  cannot  be  charged  for  that  which  he 
has  equitably  ceased  to  owe  to  the  defendant,  and  owes  to 
another  person.  In  order,  however,  that  the  rights  of 
the  assignee  in  such  a  case  should  be  fully  protected,  it 
is  important  that  he  should  immediately  notify  the  debtor 
of  the  assignment  to  him,  because  the  debtor  is  under  no 
obligation  to  pay  the  assignee  until  he  has  received  notice 
of  the  assignment.  Drake  on  Attachment,  sees.  527,  528, 
604,  606.  In  an  action  of  assumpsit  against  the  maker 
of  a  promissory  note  not  negotiable  by  the  payee  of  it,  it 
was  held  to  be  a  good  plea  in  bar  to  it  that  a  creditor  of 
the  plaintiff  had  recovered  a  judgment  against  the  de- 
fendant for  the  amount  of  the  note  upon  a  writ  of  foreign 
attachment  against  the  plaintiff  laid  in  the  hands  of  the 
defendant  in  another  State  where  the  note  was  made  and 
in  which  both  the  plaintiff  and  the  defendant  then  resided, 
and  that  a  replication  to  such  a  plea  that  before  the  com- 
mencement of  the  proceedings  in  the  foreign  attachment 
referred  to,  the  plaintiff  had  assigned  the  note  in  question 
to  another  person,  was  also  good  by  way  of  replication, 
the  suit  being  now  prosecuted  by  the  plaintiff,  the  payee 
of  the  note,  for  the  benefit  of  such  assignee,  who  was  not 
before  the  tribunal  in  the  other  State,  nor  a  party  to  the 
proceedings  in  foreign  attachment  there,  it  being  pre- 
sumed that  the  court  there  would  have  recognized  the  as- 
signee and  protected  his  rights  had  they  known  of  the 
assignment  ;  such  a  replication  should  aver,  however, 
that  the  debt  was  assigned  for  a  full  and  valuable  consid- 
eration and  that  the  present  suit  was  prosecuted  for  the 
benefit  of  the  assignee.  J'nscott  r.  Jlut/,  17  J"h/>s.  284. 
A  chose  in  action  which  has  been   equitably  assigned,  is 
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not  subject  to  attachment  as  the  property  of  the  assignor. 
3  Binn.  394.  The  obligor  of  a  bond  after  notice  of  its  as- 
signment took  a  release  from  the  obligee,  which  he  pleaded 
to  a  suit  brought  by  the  assignee  in  the  name  of  the 
obligee  for  his  own  benefit,  to  which  he  replied  the  prior 
assignment  to  him,  and  the  replication  was  held  good. 
Andj-ews  v,  Beechcr,  1  Johns.  Ca.  411. 

Moore,  (C.  »S'.  Layton  with  him)  for  the  defendant:  If 
Carpenter  for  whose  use  and  benefit  the  action  was 
brought  in  the  name  of  Dawson  by  virtue  of  the  sale  or 
assignment  of  the  contract  by  the  latter  to  him,  had  any 
right  to  recover  upon  it,  it  could  not  be  founded  on  any 
contract  between  him  and  Jones,  the  defendant,  but  it 
must  be  by  virtue  of  the  contract  between  Dawson  and 
the  latter  which  was  assigned  to  him.  But  if  the  evidence 
showed  that  Dawson  for  any  reason  never  had  any  legal 
right  to  sue  the  defendant  on  the  contract  for  his  own 
benefit,  of  course,  it  must  follow  that  Carpenter  could 
have  none.  What  was  the  proof  in  the  case  ?  Accord- 
ing to  the  evidence  it  clearly  appeared  that  Dawson  never 
performed  the  contract  as  he  agreed  to  do  on  his  part. 
On  his  part  it  consisted  of  one  simple  act  only,  and  was, 
of  course,  to  be  performed  in  its  entirety,  and  not  in  part 
merely.  It  was  to  build  a  certain  house  for  the  defendant, 
for  which  he  was  to  be  paid  by  the  latter  when  that  was 
done  on  his  part,  the  sum  of  one  hundred  and  sixty  dol- 
lars. But  he  never  built  the  house,  for  it  was  in  proof 
that  betorc  he  comj)letod  it  and  whilst  he  was  yet  at 
work  u[)on  it,  on  the  1st  day  of  November,  1859,  he  as- 
signed not  the  money  due  to  him  under  the  contract  for 
building  it,  but  sold  the  contract  for  building  it  to  Car- 
penter, for  a  price,  however,  not  mentioned  in  the  bill  of 
sale.  Indeed,  there  was  no  evidence  that  it  had  even  yet 
been  built  and  completed,  or  that  the  defendant  had  ac- 
cepted it  either  as  finished,  or  unlinished  under  the  con- 
tract. A  contract  of  that  kind  was  entire  and  must  be 
entirely  performed,  before  any  portion  of  the  sum  to  be 
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paid  for  it  could  be  recovered  in  an  action  at  law,  unlesa 
it  was  shown  that  the  party  failing  to  perform  it,  was  pre- 
vented from  doing  it  by  the  direction  or  default  in  the 
meanwhile  of  the  other  party.  Story  on  Contr.  sec.  22.  13 
Johns.  94.  2  Mass.  147.  Nor  would  the  answer  of  the 
defendant  on  the  attachment  laid  in  his  hands,  that  he 
had  at  the  time  in  his  hands  or  possession  of  the  goods 
und  chattels,  rights  and  credits  of  Dawson,  the  sum  of 
one  hundred  and  sixty  dollars,  be  any  reply  to  the  argu- 
ment which  he  had  just  made,  because  it  did  not  pretend 
to  state  in  what  method  such  goods  and  chattels,  rights 
and  credits  came  into  his  possession,  and  could  not  amount 
to  an  admission  that  he  was  due  Dawson  that  amount  on 
that  particular  contract  as  entirely  performed  and  finished 
and  completed  by  him. 

Cullen,  replied. 

The  Court,  Gilpin,  Ch.  J.,  charged  the  jury:  After  ad- 
verting to  the  facts  proved  as  before  stated  and  the  plead- 
ings in  the  case,  that  if  Dawson  had  not  either  by  himself 
or  some  other  person  performed  the  entire  contract  and 
built  and  completed  the  house  as  he  had  agreed  to  do  for 
the  sum  stipulated,  the  plaintiff  was  not  entitled  to  recover, 
and  the  verdict  should  be  for  the  defendant,  although  the 
action  had  been  brought  in  his  name  for  the  use  and  ben- 
efit of  Carpenter  to  whom  he  had  sold  and  assigned  the 
contract.  But  if  the  contract  had  been  performed  and 
the  house  had  been  built  by  him,  or  by  his  procurement, 
and  the  jury  were  further  satisfied  from  the  evidence  that 
the  contract  was  sold  and  assigned  by  Dawson  to  Carpen- 
ter before  any  of  the  execution  attachments  which  had 
been  produced  and  referred  to  in  the  case,  had  been 
served  upon  Jones,  the  defendant,  and  the  latter  h-.id  no- 
tice or  knowledge  of  the  sale  or  assignment  of  the  con- 
tract by  Dawson  to  Carpenter,  before  he  answered  on  any 
of  the  attachments,  then  the  plaintiff  was  entitled  to  re- 
cover in  the  action  and  their  verdict  should  be  in  his 
favor. 

The  plaintiff'  had  a  verdict. 
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John  B.  Pennington  v.  Richard  France. 

la  an  actioa  od  a  bond  after  declaration  filed,  the  defendant's  attorney  on 
craving  oyer  of  the  condition  of  it,  is  entitled  to  a  copy  of  the  bond  with 
its  condition  and  to  have  time  to  receive  it ;  and  if  he  does  not  receive  it 
until  after  the  rule  day  for  pleading  to  the  declaration,  the  judgment  eti- 
tered  for  the  want  of  a  plea  by  the  Prothonotary  on  that  day,  will  on 
motion  be  taken  off. 

Action  of  debt  on  a  bond  with  condition.  The  declara- 
tion was  filed  in  it  on  the  loth  of  January,  1862,  and  rule 
was  thereupon  entered  by  the  Prothonotary  to  plead  or 
demur  by  the  second  rule  day  in  vacation,  which  was  the 
25th  of  February  following.  On  the  22d  of  February 
the  defendant's  attorney  craved  oyer  of  the  condition  of 
the  writing  obligatory,  and  on  the  same  day  it  was  granted 
and  a  copy  of  the  bond  and  condition  was  prepared  and 
addressed  to  him  by  mail  to  Washington,  where  he  then 
was,  but  it  failed  to  reach  him  until  after  the  25th  of  that 
month. 

Comegys^  for  the  defendant,  now  submitted  a  motion  on 
the  grounds  above  stated,  to  take  off  the  judgment  and 
to  admit  the  defendant  to  plead  to  the  declaration. 

liidgebj,  for  the  plaintiff:  Upon  the  same  day  that  oyer 
was  craved,  a  copy  of  the  bond  and  its  condition  was 
transmitted  by  mail  to  the  attorney  for  the  defendant  by 
his  own  request  and  direction.  That  was  on  the  22d  and 
by  the  rule  of  the  court  it  was  incumbent  upon  the  de- 
fendant to  have  pleaded,  or  demurred  to  it  by  the  25th  of 
February;  for  a  party  has  the  same  time  to  plead  after 
oyer,  that  he  had  at  the  time  oyer  was  demanded,  and  no 
longer.    Warren  v.  Cumack,  7  Halst.  178. 

Cowe^j/s,  for  the  defendant:  By  the  common  law  and 
the  practice  of  the  courts  in  England,  the  party  has  as 
many  days  to  plead  after  oyer  is  granted,  as  he  had  at  the 
53 
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time  of  demanding' it.  1  Tidds  Pr.  531.  But  when  is  it 
granted  within  the  true  meaning  of  the  rule  ?  Not  until 
he  is  in  point  of  fact  supplied  with  the  copy  which  he  has 
craved  and  demanded. 

By  the  Court :  We  think  the  judgment  should  be  taken 
off  in  this  case.  The  counsel  for  the  defendant  was  not 
only  entitled  to  a  copy  of  the  bond  and  its  condition  at 
the  time  oyer  of  it  was  craved  by  him,  but  also  to  have 
time  to  receive  it.  It  appears,  however,  that  he  did  not 
receive  it  until  after  the  rule  day,  and  we  therefore  think 
it  but  right  under  the  circumstances  that  the  judgment 
should  be  taken  off,  and  we  so  order  it. 


Hyram  H.  Lodge  and  George  L.  Pedrick  v.  a  certain 
paper  writing  purporting  to  be  the  last  will  and  testa- 
ment of  Samuel  Lodge,  deceased. 

Testamentary  witnesses,  physicians  and  experts  are  always  allowed  to  tes- 
tify as  to  their  opinions  in  reference  to  the  mental  capacity  of  the  testator 
to  make  a  will,  without  stating  the  particular  grounds  on  which  they  have 
formed  them  ;  but  other  witnesses  are  not. 

It  is  incumbent  upon  the  person  seeking  to  establish  the  will  to  prove  all 
the  formal  requisites  of  it  to  the  satisfaction  of  the  jury  on  an  issue  of 
devisavit  vel  non  ;  and  if  the  jury  are  satisfied  from  the  evidence  that  the 
testator  signed  the  paper  writing  knowing  it  to  be  his  will,  and  the  wit- 
nesses attested  and  subscribed  the  same  in  his  presence,  the  will  was  duly 
executed  and  must  be  recognized  to  be  a  valid  will,  unless  he  was  mental- 
ly incapable  of  making  a  will,  or  unless  undue  influence  was  exerted  over 
his  mind  to  such  an  extent  as  to  procure  a  disposition  of  his  property  to 
be  made  contrary  to  his  real  wishes  ;  and  these  are  purely  questions  of 
fact  for  the  jury  to  decide  under  the  instructions  of  the  court  in  relation 
to  the  rules  of  law  applicable  to  them. 

Every  person  is  presumed  in  law  to  be  of  sound  mind  until  the  contrary  is 
shown,  and  the  burden  of  showing  an  unsound  mind  in  the  testator, 
rests  on  the  party  contesting  the  validity  of  the  will,  and  the  t'  stimony 
on  this  point  must  relate  to  the  time  of  its  execution. 

Mere  weakness  of  mind,  or  partial  imbecility  from  disease  of  the  body,  or 
from  age,  will  not  render  a  person  incapable  of  making  a  will.  A  weak, 
or  feeble  minded  person  may  make  a  valid  will,  provided  he  has  under- 
standing and  memory  snfflcient  to  enable  him  to  know  what  he  is  about 
and  to  whom  he  is  disposing  of  his  property.     If  therefore  the  testator 
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at  the  time  of  executing  the  will,  was  capable  of  exercising  thought,  re- 
flection  and  judgment,  knew  what  he  was  doing  and  how  he  was  dispos- 
ing of  his  property,  and  had  suflBcient  memory  and  understanding  to  com 
prehend  the  nature  and  character  of  the  transaction,  he  is  capable  of 
making  a  will ;  otherwise,  not. 
Undue  influence  must  be  such  an  influence  exerted  over  the  testator's  mind 
as  to  take  away  or  destroy  for  the  time  his  own  free  will  ;  and  must  be 
such  an  influence  obtained  either  by  flattery,  excessive  importunity,  or 
threats,  or  in  some  other  mode,  by  which  such  a  dominion  is  acquired 
over  the  will  of  the  testator  as  to  overbear  and  destroy  his  free  agency 
and  constrain  him  to  do  tigainst  his  free  will,  what  he  is  unable  to  refuse. 
But  that  influence  which  is  acquired  by  modest  persuasion,  or  by  argu- 
ments addressed  to  the  understanding,  or  by  mere  appeals  made  to  the 
affections  of  the  testator,  does  not  amount  in  contemplation  of  law  to 
undue  influence,  or  such  influence  as  will  invalidate  a  will. 

This  was  an  issue  of  devisavit  vel  non  awarded  by  the 
Register  of  Wills  in  New  Castle  County,  on  a  caveat 
thereto  by  the  plaintiffs,  to  try  the  question  whether  a 
certain  paper  purporting  to  be  the  last  will  and  testament 
of  Samuel  Lodge,  deceased,  was  or  was  not  his  last  will 
and  testament.  The  only  question  of  fact  involved  in  it 
was  as  to  the  mental  condition  and  capacity  of  the  de- 
ceased to  make  a  valid  will  at  the  time  it  was  made  by 
him,  and  upon  which  several  witnesses  were  examined  on 
each  side,  whose  testimony  in  the  main,  was  both  pointed 
and  conflicting,  as  to  the  extreme  feebleness  of  his  mind 
as  alleged  on  the  one  side,  and  the  soundness  of  it  as  al- 
leged on  the  other.  In  addition  to  which  undue  influence 
was  imputed  to  the  principal  devisee  in  the  making  of  it, 
but  little  or  no  testimony  was  adduced  to  support  the  im- 
putation. 

On  the  former  point  Clark  Webster,  a  witness,  testified 
that  he  thought  in  the  latter  part  of  his  life  Samuel  Lodge 
was  a  good  deal  altered  in  his  mind.  In  April  1856,  he 
went  down  with  his  son  Ilyram  to  his  house  who  paid 
him  twenty-five  hundred  dollars  and  when  it  was  paid 
down  on  the  table,  he  took  no  more  notice  of  it  than  if 
it  had  been  brown  paper.  He  was  down  there  on  another 
occasion  with  his  son  Ilyram  who  went  down  to  pay  him 
interest  on  a  debt  he  owed  him,  and  after  he  had  paid  it. 
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the  witness  asked  the  old  man  if  he  wanted  the  principal, 
to  which  he  answered  "oh  no,"  he  did  not  "want  the 
principal,  "  and  in  about  three  months  afterward  he  exe- 
cuted him  for  it,  and  he  was  put  to  a  great  deal  of  trouble 
to  raise  it  for  him  at  that  time.  The  amount  of  the  debt 
was  five  thousand  dollars.  The  witness  was  then  asked 
the  question  what  was  the  impression  at  that  time  made 
on  his  mind  by  the  facts  and  circumstances  which  had 
been  stated  by  him  as  to  the  state  and  condition  of  the 
old  man's  mind  and  his  capacity  to  make  a  will. 

D.  M.  Bates,  for  the  executor,  objected  that  the  opinion 
of  the  witness  could  not  be  admitted  as  evidence  in  the 
case.  lie  understood  the  rule  to  be  that  a  testamentary 
witness  might  give  his  opinion  on  such  point  in  evidence, 
but  no  other  witness  such  as  this  was,  and  who  was  not 
a  witness  to  the  execution  of  the  instrument  in  question, 
could  be  allowed  to  express  his  opinion  on  the  point  in- 
volved, or  on  any  other  matter  and  make  it  evidence. 

Gordo?},  for  the  caveators  :  The  rule  was  as  stated  on 
the  other  side,  but  he  understood  it  to  go  further,  and 
tliat  other  than  testamentary  witnesses  may  testify  as  to 
the  state  and  soundness,  or  unsoundness  and  debility  of 
the  testator's  mind,  his  appearance,  acts  and  conversation 
and  any  particular  facts  or  circumstances,  from  which 
they  inferred  and  others  might  infer  the  state  and  con- 
dition of  his  mind,  but  they  could  not  state  their  opinion 
merely  as  to  the  soundness,  or  unsoundness  of  it,  without 
at  the  same  time  stating  the  facts  from  which  they  drew 
their  inference  and  conclusion  in  regard  to  it ;  and  he  so 
understood  it  to  have  been  ruled  in  this  court  in  the  case 
of  DajJ'u'Id  V.  Morris'  Executor,  2  Ilarr.  385. 

Ihj  the  Ojiirf :  The  general  principle  is  familiar  and  well 
settled.  In  the  case  referred  to  and  in  several  American 
eases,  the  principle  has  been  ruled  to  the  extent  which 
has  been  stated  ;  and  as  that  case  was  well  considered  in 
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this  court,  we  shall  follow  it.  Testamentary  witnesses, 
practitioners  of  the  medical  profession  and  experts  are 
always  allowed  to  testify  as  to  their  opinions  on  that  point 
and  the  conclusions  to  which  they  had  arrived  in  reference 
to  the  testator's  mental  capacity  to  make  a  will  without 
stating  the  particular  grounds  on  which  they  have  formed 
them.  But  other  witnesses  can  only  be  permitted  to 
speak  of  their  opinions,  alter  stating  the  particular  facts, 
circumstances  and  appearances  on  which  they  base  them, 
as  to  the  mind  of  the  deceased,  for  the  jury  after  all  are 
to  judge  of  the  weight  and  worth  of  the  opinion,  and  for 
that  reason  they  ought  to  know  the  grounds  on  which  it 
was  founded. 

The  witness  then  stated  that  upon  the  facts  detailed  by 
him,  he  did  not  think  that  Samuel  Lodge  was  at  that  time 
fit  to  attend  to  business,  or  to  make  a  will. 

After  closing  the  testimony  the  counsel  submitted  the 
case  without  argument  to  the  jury,  subject  to  the  opinion 
of  the  court  on  points  stated  by  them  and  embraced  in 
the  charge  to  the  jury. 

The  Courts  Gilpin  C.  J.,  charged  the  jury:  A  last  will 
and  testament  to  be  valid,  (except  a  nuncupative  will,) 
must  be  in  writing  and  signed  by  the  testator,  or  by  some 
person  subscribing  his  name  in  his  presence,  and  by  his 
express  direction,  and  attested  and  subscribed  in  the  tes- 
tator's presence  by  two  or  more  credible  witnesses. 
Signing  therefore  by  the  testator  is  made  by  our  statute, 
essential  to  the  validity  of  a  will — but  it  is  not  necessary 
that  the  attesting  witnesses  should  see  him  sign  it. 

Formerly,  it  was  considered,  that  although  it  was  not 
necessary  the  witnesses  should  see  the  testator  sign,  yet 
it  was  considered  that  some  formal  acknowledgment  of 
the  signature,  or  of  the  will,  by  the  testator,  before  or  to 
the  witnesses,  was  necessary.  But  all  doubt  upon  this 
question  has  at  length  been  removed,  by  a  number  of  re- 
cent well  considered  adjudications.  And  it  is  now  well 
settled  that  no  formal  acknowledgment  of  the  signing,  or 
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recognition  of,  or  allusion  to  the  testamentary  act,  is  ne- 
cessary to  the  validity  of  a  will.  Indeed,  the  testator 
need  not  utter  a  word  about  it,  or  in  any  other  way  dis- 
close the  nature  of  the  instrument.  Where  a  testator  has 
previously  signed  his  will,  knowing  it  to  be  such,  and 
either  by  himself  or  through  another  person,  directly  or 
impliedly,  requests  the  witnesses  to  subscribe  the  mem- 
orandum of  attestation,  and  they  do  so  in  his  presence, 
this  is  a  valid  execution  of  the  will,  although  they  neither 
saw  his  signature,  nor  were  made  acquainted  with  the 
nature  of  the  instrument  they  attested.  And  this  is  so, 
because  the  circumstances  attending  the  transaction,  are 
equivalent  to  an  express  acknowledgment. 

The  testator  must  at  the  time  of  the  signing  of  the  will 
be  conscious  that  the  paper  which  he  signed,  and  which 
was  attested  in  his  presence  was  his  will.  But,  as  I  have 
already  intimated,  no  formal  acknowledgment  of  his  sig- 
nature or  of  the  will,  as  such,  by  words  or  express  decla- 
ration, is  necessary  to  be  made  by  the  testator  to  the  wit- 
nesses. The  acts  and  conduct  of  the  testator,  at  the  time, 
in  respect  to  the  business  then  being  transacted,  may  be 
as  significant  as  words,  and  may  amount  to  an  acknowledg- 
ment in  fact,  though  no  formal  words  were  uttered. 

The  first  question  for  you  to  decide  according  to  the 
evidence,  is,  whether  the  signature  to  the  paper  writing 
alleged  to  be  his  will,  was  signed  by  Samuel  Lodge,  the 
testator.  The  second  question  is,  whether  Wm.  P.  Lodge 
and  Wm.  Phillips  subscribed  their  names  as  attesting 
witnesses  to  it  in  his  presence.  It  is  incumbent  on  the 
person  seekintr  to  establish  the  will,  that  is  the  executor, 
to  prove  these  facts  to  the  satisfaction  of  the  jury.  If 
the  jury  are  satisfied  from  the  evidence,  that  the  testator 
signed  the  paper  writing,  knowing  it  to  be  his  will,  and 
the  witnesses  attested  and  subscribed  the  same  in  his 
presence,  the  will  was  duly  executed  and  must  be  con- 
sidered to  be  a  valid  will,  unless  he  was  mentally  incapa-- 
ble  of  making  a  will,  or  unless  undue  influence  was  ex- 
erted over  his  mind  to  such  an    extent  as  to  procure  a 
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disposition  of  his  property  to  be  made,  contrary  to  his 
real  wishes.  These  are  purely  questions  of  fact  for  the 
jury  to  decide  under  the  instructions  of  the  court  in  re- 
lation to  the  rules  of  law  applicable  to  them.  The  state 
or  condition  of  a  person's  mind  is  a  fact  to  be  proved  like 
any  other  fact  in  the  case,  and  in  order  to  ascertain  the 
truth  of  this,  evidence  is  admissible  to  show  the  state  of 
his  mind,  both  before  and  after  the  act  which  is  the  sub- 
ject of  controversy. 

After  formal  proof  of  the  execution  of  the  will  has  been 
made,  its  validity  may  be  contested  and  its  establishment 
resisted  on  the  ground  of  want  of  capacity,  or,  in  other 
and  more  appropriate  words — on  the  ground,  that  the 
testator  at  the  time  he  made  his  will,  was  not  of  sound 
and  disposing  mind  and  memory,  or  that  the  will  was 
procured  by  what  is  called  undue  influence. 

As  regards  the  question  of  want  of  capacity  or  unsound- 
ness of  mind,  it  is  proper  to  remark  that  it  is  a  rule  of 
law  that  every  person  is  presumed  to  be  of  sound  mind, 
until  the  contrary  be  shown,  and  that  the  burden  of 
showing  unsoundness  of  mind  in  the  testator,  rests  on  the 
party  impeaching  or  contesting  the  validity  of  the  will, 
and  the  evidence  on  this  point,  must  relate  to  the  time  of 
its  execution. 

Mere  weakness  of  mind,  or  partial  imbecility  from 
disease  of  body,  or  from  age,  will  not  render  a  person 
incapable  of  making  a  will.  A  weak  or  feeble-minded 
person  may  make  a  valid  will,  provided  he  has  under- 
standing and  memory  sufficient  to  enable  him  to  know 
what  he  is  about,  and  how,  or  to  whom,  he  is  disposing 
of  his  property. 

The  question  therefore,  for  the  jury  to  consider  in  re- 
spect to  this  point  is,  whether  the  testator,  at  the  time  he 
executed  the  will,  was  capable  of  exercising  thought,  re- 
flection, and  judgment, — whether  he  knew  what  he  was 
doing,  and  how  he  was  disposing  of  his  property.  If 
the  jury  are  satisfied  from  tlie  evidence,  that  he  had  suffi- 
cient memory  and  understanding  to  comprehend  the  na- 
ture and  character  of  the  transaction,  it  will  be  their  duty 
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to  consider  him  capable  of  making  a  valid  will, — other- 
wise, not. 

As  to  the  question  of  undue  influence,  we  say  to  you 
that  it  must  be  such  an  influence  exerted  over  the  testa- 
tor's mind  as  to  take  away  or  destroy  for  the  time  his 
own  free  will ;  it  must  be  such  an  influence  obtained 
either  by  flattery,  excessive  importunity,  or  threats,  or  in 
some  other  mode  by  which  such  a  dominion  is  acquired 
over  the  will  of  the  testator,  as  to  overbear  and  destroy 
his  free  agency,  and  constrain  him  to  do,  against  his  free 
will,  what  he  is  unable  to  refuse.  But  that  influence 
which  is  acquired  by  modest  persuasion,  or  by  arguments 
addressed  to  the  understanding,  or  by  mere  appeals  made 
to  the  aflections  of  the  testator,  does  not  amount  in  legal 
contemplation  to  undue  influence,  or  such  influence  as 
invalidates  a  will. 

In  determining  this  question  the  jury  will  take  into 
consideration  the  age  of  the  testator,  the  state  of  his 
mind,  the  relation  of  the  parties  to  each  other,  his  af- 
fections and  preferences,  and  indeed,  all  other  circum- 
stances disclosed  by  the  evidence,  calculated  to  enlighten 
their  consciences  on  this  point. 

Finally,  if  the  jury  believe  from  the  evidence  that  the 
testator  signed  the  pa])er  writing  in  question,  as  his  will, 
or  knowing  it  to  be  such,  and  that  William  1\  Lodge  and 
William  JMiillips  attested  and  subscribed  the  same  as  wit- 
nesses in  his  presence,  and  that  at  the  time  of  so  signing, 
he  had  sufflcient  memory  and  understanding  to  know, 
and  did  know  what  he  was  doing,  and  what  disposition 
he  was  making  of  his  property,  and  was  not  constrained 
by  undue  intliience  to  do  so,  against  his  free  will — then 
it  will  ho  your  duty  to  And  that  the  paper  writing  pro- 
pounded as  his  will,  is  his  last  will  and  testament — other- 
wise, you  will  find  tliat  it  is  not  his  last  will  and  testa- 
ment. 

In  considering  the  evidence  and  on  deciding  these 
(pu'.-tion?-  the  jury  will  hear  in  mind  and  apply  to  the 
facts  proved  before  them,  the  rules  of  law  which  1  have 
thus  hriefly  stated  tor  your  guidance. 
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Tbnch  Vincent  v.  William  Herbert,  Assignee  of  Wash- 
ington Lodge  No.  5  of  the  order  of  Independent  Odd 
Fellows. 

A  judgment  confessed  against  one  of  the  obligees  in  a  joint  and  several  b'^nd 
severally,  without  authority  in  the  warrant  of  attorney  to  confess  judg- 
ment against  the  obligors  severally,  set  aside. 

Rule  to  show  cause  wherefore  a  judgment  confessed 
by  virtue  of  a  warrant  of  attorney  at  the  November  Term 
1860  of  this  court,  at  the  suit  of  the  defendant  against 
the  plaintift'  in  the  rule,  should  not  be  set  aside.  The 
bond  and  warrant  of  attorney  on  which  the  judgment  had 
been  confessed,  was  executed  by  several  persons,  Vincent, 
the  plaintiff'  being  one,  and  Herbert,  the  assignee  and  de- 
fendant in  the  rule,  being  another  of  them.  The  bond 
itself  was  in  terms  both  joint  and  several,  but  the  war- 
rant of  attorney  in  its  terms  did  not  authorize  the  con- 
fession of  judgment  severally  against  the  obligors  in  it. 

D.  31.  Bates,  for  the  plaintiff":  Whilst  the  bond  was 
joint  and  several  in  its  terms,  the  warrant  of  attorney  did 
not  authorize  the  confession  of  a  judgment  against  the 
makers  of  it  severally.  On  the  contrary,  it  only  author- 
ized the  entry  of  judgment,  in  the  language  of  the  war- 
rant, "  against  us  "  simply,  which  meant,  of  course,  jointly 
and  not  severally.  Judgment  therefore  could  not  be  en- 
tered by  virtue  of  it  against  either  of  the  obligors  sever- 
ally, for  a  warrant  of  attorney  is  a  delegated  authority 
and  a  power  and  must  be  construed  and  pursued  strictly 
in  the  execution  of  it.  1  Tu/ds  Pr.  552.  ScaVs  Case,  1 
IIou.^i.  516.  Ram  r.  Alder  son,  2  E.  C.  L.  R.  172.  Gee  r. 
Eaiie,  15  East  592.  Harris  v.  Wade  and  St07ie,  18  E.  C.  L. 
R.  96.  Even  where  tlie  warrant  of  attorney  authorized 
the  confession  of  judgment  in  the  following  words, 
"  against  us,  and  each  of  us,"  it  was  held  that  it  did  not 
warrant  the  entry  of  judgment  against  the  obligors  sev- 
64  ^ 
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erallj,  the  court,  Tindal  C.  J.  holding  that  the  words 
"  and  each  of  us,"  were  not  equivalent  to  the  words  and 
did  not  import  the  same  as  the  words,  "  and  either  of  us," 
and  without  which  it  could  not  be  entered  severally  against 
them.  Dalrymph  v.  Frazcr  ct  aL,  52  E.  C.  L.  R.  698.  Men- 
denhall  v.  Springer,  3  Harr.  87. 

Booth,  for  the  defendant :  The  court  would  observe  that 
the  bond  and  warrant  of  attorney  were  in  print  with 
proper  blanks  in  the  form  of  them  to  be  filled  in  manu- 
script as  occasion  might  require,  but  which  had  been  done 
in  a  very  slovenly  manner  in  the  present  instance.  Even 
the  word  against  "us"  was  omitted  in  the  appropriate 
blank  in  the  warrant  of  attorney,  but  which  was  suggested 
and  necessarily  implied  and  intended  by  the  immediate 
context,  and  which  might  at  any  time  therefore  have 
been  inserted  in  it  by  the  obligee  himself  without  viti- 
ating or  impairing  the  legal  validity  of  the  instrument  in 
the  slightest  respect ;  and  as  the  bond  itself  was  through- 
out every  part  of  it,  both  joint  and  several  in  its  terms 
and  it  was  manifestly  the  intention  of  all  the  parties  to 
it,  that  the  blanks  in  the  warrant  of  attorney  should  all 
be  filled  so  as  strictly  to  conform  to  and  correspond  with 
the  provisions  of  the  bond  in  this  particular,  and  to 
authorize  the  entry  of  judgment  upon  it  severally,  as  well 
as  jointly  against  the  signers  of  it,  the  blank  in  the  war- 
rant could  have  been  so  filled  at  pleasure  by  the  obligee, 
because  it  would  have  simply  perfected  the  intention  of 
all  the  parties  to  it  in  this  respect,  and  would  have  been 
in  no  manner  at  variance  with  it.  1  Greenl.  Ev.  sec  568. 
2]  E.  C.  L.  ]{.  376.  And  such  being  the  rule,  the  court 
would  now  consider  and  regard  it  the  same  as  if  that  had 
been  done  by  him. 

Ba/ts,  replied. 

Jii/  tin  Court:  The  judgment  must  be  set  aside.  There 
was  no  authority  in  the  warrant  of  attorney,  which   is  a 
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power  that  must  be  pursued  strictly  according  to  the 
delegation  of  it,  in  the  performance  of  it,  for  confessing 
the  judgment  severally  against  the  obligors  in  the  bond. 
As  to  blanks  in  the  forms  of  deeds  and  other  instruments, 
they  might  be  filled  after  delivery  with  the  consent,  or 
by  the  direction  of  the  parties  who  executed  them.  But 
conceding  that  the  omissions  in  this  case  were  such  as 
could  have  been  supplied  with  the  consent,  or  by  the  di- 
rection of  the  parties  who  executed  the  instrument,  there 
was  no  evidence  that  such  consent  or  direction  had  been 
given  by  them  ;  and  if  it  had  been  given,  still  the  blanks 
had  not  been  filled,  and  the  court  on  such  a  motion  as 
this  was,  could  not  consider,  or  conclude  that  it  had  been 
done. 

The  judgment  must  therefore  be  set  aside  and  the  rule 
made  absolute. 


Jacob  F.  Cake,  Jesse  Boulden  and  Thompson  Newkirk 
trading  in  the  name  and  style  of  Cake,  Boulden  &  Co. 

V.  Abraham  Cannon  et  al. 

A  sheriff  is  bound  to  exercise  due  diligence  in  executing  all  writs  coming 
into  his  hands,  and  to  levy  aji.fa.  within  a  reasonable  time  after  he  re- 
ceives it,  if  he  can  find  goods  of  the  defendant  within  his  bailiwick  aub 
ject  to  be  taken  in  execution  under  it ;  and  to  make  proper  inquiry  arui 
effort  to  discover  such  goods,  and  to  exercise  due  care  and  diligence,  dis 
cernmentand  discretion  when  counter  claims,  particularly  ofa  false,  fraud- 
ulent, or  suspicious  character,  are  set  up  to  them  by  another  to  prevent 
his  levying  upon  them  ;  and  these  rules  apply  as  well  when  the  execution 
of  the  writ  is  deputed  to  another,  as  when  it  is  in  the  hands  of  the  sheriff 
himself 

Every  Ji.  fa.  should  be  levied  within  sixty  days  ut  least,  because  if  levied 
in  that  time,  the  lien  of  it  attaches  to  the  goods  of  the  defendant  from 
the  moment  it  is  delivered  to  the  sheriff. 

But  without  any  intimation  from  the  plaintiff  in  the  writ  or  his  counsel  that 
orompt  attention  in  the  levying  of  it  is  important  or  advisable,  the  sheriff 
is  only  bound  to  exercise  ordinary  diligence  ia  ihe  matter,  and  may  levy 
it  at  any  time  within  the  sixty  days  after  it  is  delivered  to  him. 
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If  in  an  action  for  a  false  return  of  nulla  bona  to  such  a  writ  against  a 
sheriff  and  his  sureties,  it  appears  that  the  counsel  for  the  plaintiff  was 
informed  by  the  sheriff  thirty  days  after  he  had  received  it,  that  the  de- 
fendant bad  sold  all  his  goods  and  had  none  to  be  levied  on  to  which  he 
simply  replied  "  look  again,  "  which  he  did,  and  after  doing  so,  again 
informed  him*that  he  had  none,  to  which  he  made  no  reply,  but  aflerward 
on  the  return  of  the  writ  applied  at  the  next  term  of  the  court  and  ob- 
tained leave  for  the  sheriff  to  amend  his  return  of  nulla  bona  thereon  by 
adding  the  words,  "  and  levied  on  lands  and  tenements  as  per  description 
annexed,"  the  plaintiff  will  not  be  thereby  estopped  or  precluded  from 
impeaching  the  truth  and  validity  of  the  return  so  made  to  the  writ. 

But  if  the  evidence  warranted  the  jury  in  believing  that  the  uounsel  for  the 
plaintiffs  in  the  writ  before  the  return  of  it,  assented  to  or  acquiesced  in 
the  returns  being  so  made  ;  or  that  the  sheriff  before  making  it,  desired 
and  sought  instructions  from  him  to  levy  on  the  goods  after  informing 
him  that  the  defendant  had  sold  them  to  another,  and  he  gave  him  no 
directions  to  do  so,  it  would  constitute  a  good  defence  to  the  action.  For 
if  the  sheriff  believes  from  the  information  he  has  received  and  has  good 
grounds  to  apprehend  that  the  goods  in  question  in  such  a  case  were  not 
the  properly  of  the  defendant  in  the  writ  when  it  came  to  his  hands,  he 
not  only  has  a  right  to  call  upon  the  plaintiffs  or  their  counsel  for  their 
directions  as  to  what  he  shall  do  under  the  circumstances,  but  also  to  de 
mand  indemnity  before  proceeding  to  levy  upon  them. 

This  was  an  action  of  debt  at  the  suit  of  the  firm  of 
Cake,  Boulden  &  Co.  on  his  official  recognizance  as  sherift' 
of  the  county,  against  Abraham  Cannon  and  his  sureties. 
The  phiintiffs  had  recovered  a  judgment  in  this  court 
against  Enoch  J.  Fleming  for  $509  35,  on  which  a  writ 
o\' fieri  f wins  had  been  issued  to  Cannon  as  sheriff",  to 
which  a  return  of  nulla  bona  had  been  made  by  him,  and 
which  the  plaintiffs  alleged  and  contended  was  untrue. 
The  action  was  therefore  for  a  false  return  made  by  him 
to  the  writ.  There  were  various  pleas  filed  to  the  declara- 
tion in  the  action,  among  which  the  fifth  was  that  the 
plaintiffs  were  estopped  from  alleging  that  there  were 
then  and  there  such  goods  and  chattels  of  the  said  P^noch 
J.  Fleming  in  the  bailiwick  of  the  said  sheriff',  because 
the  {)laintiffH  at  the  return  term  of  the  said  writ  of  fieri 
fdr'uis,  by  their  counsel,  James  R.  Booth  Esquire,  moved 
for  and  obtained  the  leave  of  the  court  to  amend  the  re- 
turn of  the  said  writ  and  which  said  return  was  then  and 
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there  amended  by  the  said  sheriff  at  the  instance  of  the 
said  plaintiffs  by  adding  thereto  the  words,  "and  levied 
on  lands  and  tenements  as  per  description  annexed;"  and 
that  the  said  plaintiffs  afterward  caused  to  be  issued  out 
of  the  said  court  on  the  said  judgment,  a  certain  writ  of 
venditioni  exponas,  to  wit,  number  98  to  the  November 
Term,  A.  D.  1861,  by  virtue  of  which  the  said  sheriff 
sold  the  said  lands  and  tenements,  and  that  thereby  the 
said  plaintiffs  accepted  the  said  return  of  the  said  sheriff 
to  said  writ  o^  fieri  facias  and  admitted  the  truth  of  the 
same  as  so  made  by  him  as  aforesaid  :  whilst  the  sixth 
plea  was  as  follows,  that  by  the  acceptance  of  the  said 
return  to  the  said  execution  and  by  the  subsequent  pro- 
ceedings thereon  as  in  the  last  plea  mentioned,  the  said 
plaintiffs  waived  all  claims  or  proceedings  against  the 
said  sheriff  for  or  on  account  of  the  same.  The  seventh 
plea  was  that  the  sheriff  had  used  and  exercised  all  due 
and  reasonable  care  and  diligence  in  searching  for  goods 
and  chattels  of  the  said  defendant  in  the  said  writ  of  A', 
fa.  and  could  find  none.  Issue  had  been  joined  upon 
these  and  the  other  pleas. 

The  plaintiffs  proved  that  the  writ  in  question  was  is- 
sued and  went  into  the  hands  of  the  sheriff  on  the  30th 
of  June,  18''0,  and  at  that  time  Fleming,  the  defendant 
in  it,  was  in  possession. of  personal  propert}'  at  his  farm 
in  Appoquinimink  Hundred,  consisting  of  horses,  cattle, 
wagons,  farming  utensils,  household  furniture  and  a  crop 
ol  corn  growing  on  it,  to  the  value  of  six  or  seven  hun- 
dred dollars. 

The  defendants  proved  by  the  deputy  of  the  sheriff 
for  the  hundred,  that  the  writ  was  put  in  his  hands  for 
execution  the  lust  of  July  or  the  first  of  August  following, 
and  that  he  went  as  soon  us  he  received  it,  to  the  de- 
fendant's house  on  his  farm  to  levy  upon  his  property, 
but  when  he  informed  him  of  it,  he  replied  that  he  was 
too  late,  for  he  had  sold  all  his  personal  property  to 
AuguHtine  Mailley.  who  was  then  there,  and  as  he  knew 
both  of  them  to  be  upright  and  honest  men  and  hud  never 
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known  Fleming  to  act  fraudulently  in  any  transaction,  he 
made  no  further  inquiry  about  hie  property,  but  informed 
the  sheriff  of  what  he  had  here  stated  and  returned  the 
writ  to  him ;  and  that  Mailley  at  that  time  claimed  to 
own  all  the  personal  property  there.  That  Fleming  also 
told  him  at  the  same  time  that  he  had  sold  his  land,  but 
would  not  tell  him  to  whom  he  had  sold  it.  The  defend- 
ants further  proved  that  four  or  five  weeks  before  the  re- 
turn of  the  writ  the  sheriff  had  notified  the  counsel  of 
the  plaintiffs  of  the  information  which  he  had  received 
from  his  deputy  that  Fleming  had  sold  all  his  personal 
property  and  had  no  goods,  when  he  directed  him  to  tell 
the  deputy  to  look  again,  which  he  did,  and  received  a 
further  reply  from  him  that  there  were  none,  and  when 
the  counsel  was  afterward  informed  by  the  sheriff  of  his 
deputy's  second  report  that  there  were  no  goods,  he  ex- 
pressed surprise  that  the  writ  had  not  been  levied  on  the 
lands  of  the  defendant,  and  that  it  was  at  his  instance 
that  the  writ  was  so  amended  after  the  return  of  it.  The 
rough  docket  of  the  Prothonotary  at  the  return  term  of 
the  writ  containing  an  entry  made  by  him  of  a  motion 
made  by  the  counsel  of  the  plaintiffs  for  the  leave  of  the 
court  to  amend  bis  return  upon  it,  was  also  in  evidence, 
by  which  it  appeared  that  leave  was  granted  to  amend  by 
adding,  "  and  levied  on  lands,  "  and  which  was  accord- 
ingly done  by  him. 

Booth,  for  the  plaintiffs  :  The  execution  in  question 
bound  the  goods  of  the  defendant  in  it,  or  would  have 
bound  them  from  the  time  it  came  to  the  hands  of  the 
sheriff,  on  the  30th  of  June,  1860,  had  that  officer  dis- 
charged his  duty,  as  he  should  have  done,  and  levied  upon 
them  within  sixty  days  thereafter,  even  if  the  pretended 
sale  of  them  to  Mailley  had  been  a  genuine,  instead  of  a 
sham  and  spurious  sale,  as  the  evidence  had  clearly  shown 
that  it  was,  because  it  was  not  made,  or  concocted  until 
after  the  writ  had  come  to  the  sheriffs  hands.  Nothing, 
however,  it  appeared  from  the  evidence,  was  done  by  him 
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with  the  writ  until  the  last  of  July  or  the  first  of  August, 
when  it  was  sent  to  his  deputy  for  that  hundred,  who  soon 
after  called  on  the  defendant  at  his  house  for  the  purpose 
as  it  was  said,  of  levying  on  his  goods  and  was  coolly  in- 
formed by  him  that  he  was  too  late,  that  he  had  just  sold 
all  his  personal  property  to  Mr.  Augustine  Mailley,  and 
when  modestly  asked  about  his  lands,  as  coolly  informed 
him  that  he  had  sold  them  too,  although  he  would  not 
condescend  to  give  him  even  as  much  as  the  name  of  the 
purchaser  of  them ;  and  the  deputy  it  seemed  quite  as 
coolly  acquiesced  in  these  improbable  statements,  and 
neither  made  any  further  inquiry  on  the  subject,  nor  any 
levy,  but  sent  word  to  the  sherifi*  that  the  defendant  had 
sold  all  his  property,  that  there  were  no  goods  to  be  levied 
on,  and  thereupon  the  execution  was  returned  nulla  bojia. 
But  this  was  gross  negligence  in  the  sheriff  and  his  deputy 
and  unquestionably  rendered  him  liable  to  the  plaintiffs 
for  the  value  of  the  goods  to  the  extent  of  the  sum  com- 
manded to  be  levied  by  him,  in  the  present  action.  The 
defence  to  all  that,  however,  was  that  the  plaintiffs  were 
estopped  and  debarred  from  recovering  in  it  by  reason  of 
the  direction  afterward  given  by  their  counsel  to  have  it 
levied  on  the  lauds  of  the  defendant  and  the  motion  and 
application  still  more  recently  made  by  him  for  the  leave 
of  the  court  to  the  sheriff  to  so  amend  his  return  to  the 
writ.  But  a  plaiutift'neither  forfeits,  nor  waives  his  right 
of  action  against  the  sheriff  for  a  false  return,  even  by 
accepting  money  from  him  under  it,  and  a  fortiori,  he  can 
not  lose,  forfeit,  or  waive  it,  by  simply  assenting  to,  or 
applying  on  his  behalf,  as  a  friend,  through  his  counsel, 
or  it  might  be  the  counsel  of  the  sheriff  also /)ro  hac  rice, 
for  the  leave  of  the  court  to  amend  his  return  merely  to 
such  a  writ.  StweWs  Laic  of  Sheriff  46,  Jjaw  Libr.  327. 
It  was  once  held  that  if  after  such  an  othcer  had  made  a 
return  to  a  writ  of  Jieri  facias  for  three  hundred  and  one 
pounds,  that  he  had  levied  on  goods  to  the  value  of  thir- 
teen pounds  only,  and  tlie  plaintiff  accepted  and  received 
the  latter  amount  from  him  under  the  writ,  he  could  not 
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afterward  maintain  an  action  against  such  officer  for  a 
false  return  to  such  writ.  Beynon  v.  Garrait  et  al.,  11  E. 
C.  L.  R.  351.  But  that  case  had  been  distinctly  overruled, 
for  it  had  since  been  decided  that  when  a  sheriff  had  re- 
turned to  a  writ  of  Ji.  fa.  that  he  had  levied  a  part  of  the 
debt  and  that  the  defendant  had  no  goods  whereof  the 
residue  of  it  could  be  levied,  and  the  creditor  accepted 
the  amount  levied  on  account  and  toward  payment  of  the 
debt,  he  was  not  thereby  precluded  from  bringing  an 
action  against  the  sheriff  for  a  false  return  to  such  Ji. 
fa.— Holmes  r.  Clifton,  37  E.  C.  L.  R.  206.  If  in  such  a 
case  the  right  of  action  for  a  false  return  was  not  waived 
or  estopped  by  such  an  acquiescence  in  a  false  return  of 
the  sheriff,  what  reason,  or  pretext  could  there  be  for 
holding  that  the  right  of  action  for  sucii  gross  misconduct 
and  such  a  false  return  as  had  been  shown  in  the  present 
case,  was  waived  or  lost  by  reason  of  anything  alleged 
in  the  fifth  and  sixth  pleas  of  the  defendants  ? 

Rodnei/,  for  the  defendants:  If  the  plaintiffs  by  and 
through  their  attorney  did  not  mean  to  admit,  sanction, 
concur,  or  acquiesce  in  the  return  of  the  sheriff  as  it  was 
first  made  to  the  court  in  this  case,  why  should  they 
through  their  attorney  apply  to  the  court  for  leave  to  the 
sheriff  to  amend  his  return  of  no  goods  by  simply  adding 
"  and  lands  and  tenements  levied  on  as  per  description 
annexed?"  And  furthermore  if  they  did  not  mean  to 
assent  and  submit  to  that  return  of  no  goods  as  true  and 
undeniable,  why  should  they  after  it  had  been  so  amended, 
proceed  as  had  been  shown  in  the  case,  to  sue  out  a 
further  writ,  a  writ  of  venditioni  exponas  to  sell  the  lands 
and  tenements,  and  go  so  far  as  to  actually  advertise  them 
for  sale,  as  apj)earrt  from  the  return  to  the  latter  writ, 
which  was  "  lands  advertised  and  remain  unsold  for  want 
of  bidders  't  "  This  he  should  contend  with  great  confi- 
dence constituted  both  in  fact  and  in  law  a  waiver  of  any 
right  of  action  on  the  part  of  the  plaintiffs  against  the 
sheriff  for  a  false  return  upon  the  writ.      Upon   the  facts 
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proved  and  under  the  pleas  referred  to  by  the  counsel  for 
the  plaintiffs  he  should  insist  that  they  constitute  a  waiver 
of  any  right  of  action  which  they  might  have  had,  if  they 
ever  had  any,  against  the  sheriff  for  a  false  return  to  it. 
He  would  cite,  however,  but  one  authority  on  the  point. 
In  the  case  to  which  he  was  about  to  refer,  the  question 
before  the  jury  was,  did  the  sheriff  make  a  false  return 
to  the  writ,  contrary  to  the  duty  of  his  office,  in  regard 
to  which  the  court  in  their  instructions  to  them  said,  if 
he  made  the  return  in  question  with  the  consent  and  ap- 
probation of  the  plaintiff  in  the  action,  whether  it  was 
true  or  false,  it  could  not  sustain  an  action  to  repay  him 
in  damages  for  any  loss  it  might  have  occasioned  him,  on 
the  ground  that  the  return  was  false.  He  was  estopped 
from  setting  up  the  fact,  volenti  non  fit  injuria.  If  there 
was  any  testimony  before  the  jury  from  which  they  might 
ipfer  the  fact  that  the  plaintiff  did  consent  that  the  sheriff 
should  make  the  return  which  he  did  make,  then  no  action 
could  be  maintained  upon  it  for  a  false  return.  Hayes  v. 
Lusby^  5  Harr.  ^  Johns.  Rep.  485. 

But  it  was  further  proved  that  the  sheriff,  as  soon  as  he 
received  the  intelligence  from  his  deputy  that  Fleming 
had  no  goods,  informed  the  counsel  of  the  plaintiffs  of 
the  fact,  and  was  instructed  by  him  to  tell  the  deputy  to 
make  a  further  search,  or  to  look  again  for  goods  of  his, 
which  he  did  and  soon  after  received  a  similar  reply  from 
him,  which  he  also  immediately  communicated  to  the 
counsel,  but  received  no  further  directions  or  information 
from  him  in  regard  to  the  matter,  although  there  was  yet  a 
month  to  six  weeks  remaining  for  the  return  of  the  writ, 
which  was  ample  notice  twice  deliberately  given  by  the 
sheriff  to  the  counsel  of  the  plaintiffs  that  the  defendant 
had  no  goods,  and  which  was  equivalent  to  saying  to  him, 
and  was  evidently  so  intended  by  the  sheriff,  if  lie  had 
any,  it  had  then  become  the  duty  of  the  plaintiffs  in  the 
writ,  to  point  them  out  to  hira,  or  at  all  events  to  give 
him  express  instructions  and  directions  where  he  could 
lind  them,  or  it  would  become  his  duty  to  return  it,  as  he 
55 
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did  afterward  return  it  in  the  absence  of  any  such  in- 
structions or  directions,  nulla  bona.  It  was  therefore  tan- 
tamount to  a  formal  admonition,  which  he  had  a  perfect 
right  to  give  to  the  counsel  of  the  plaintiffs  under  the 
circumstances,  that  unless  he  pointed  out  specific  goods 
of  the  defendant  which  he  could  safely  levy  on  as  his 
property,  and  would  indemnify  him  against  any  loss  in 
doing  so  in  case  they  should  turn  out  not  to  be  his  prop- 
erty, then  he  would  be  under  the  necessity  of  returning 
the  writ  nulla  bona.  For  such  was  the  obligation  which 
the  law  imposed  upon  the  plaintiff  in  an  execution  when 
he  was  thus  forewarned  and  admonished  by  the  sheriff. 
And  the  fact  that  the  counsel  for  the  plaintiffs  did  nothing 
and  said  nothing  further  about  the  matter,  but  quietly 
and  tacitly  submitted  to  the  step  which  the  sheriff  was 
thus  obliged  to  take  in  regard  to  it,  until  the  term  rolled 
round  for  the  return  of  the  writ,  and  then  without  com- 
plaining of  any  falsity  in  it,  applied  to  the  court  for  leave 
to  that  officer  simply  to  amend  and  perfect  it  according 
to  law  and  the  facts  in  the  case,  which  it  clearly  implied, 
certainly  afforded  a  strong  and  conclusive  presumption 
that  he  expected  and  desired  during  the  whole  of  that 
interval,  nothing  more  of  the  sheriff  than  just  such  a 
return  as  was  finally  made  by  the  leave  of  the  court  to  the 
writ,  and  which,  of  course,  fully  warranted  the  sheriff  in 
the  conclusion  that  he  was  satisfied  that  the  defendant 
had  no  goods  liable  in  law  to  be  levied  on,  and  that  he 
was  therefore  perfectly  content  so  far  as  the  goods  in 
question  were  concerned,  that  the  return  of  the  writ 
should  be  nulla  bona. 

As  to  the  duty  of  the  sherifi"  under  the  laws  of  this 
State,  he  knew  of  no  case  or  principle  ruled  which  recog- 
nized it  as  cither  the  duty,  or  the  right  of  a  sheriff  to  de- 
terniiiio  a  controverted  question  of  property  between 
conflicting  claimants  to  goods  on  which  he  is  expected, 
or  directed  to  levy.  He  may  demand  and  require  in- 
demnity from  the  plaiutiti"  before  he  proceeds  to  seize  the 
goods  in  (juestion  ;   but  he  has  no  authority  or  power  and 
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is  not  bound  to  determine  the  matter  involved,  or  to  in- 
cur the  responsibility  of  proceeding  to  levy  in  such  a  case 
without  security. 

Booth  replied,  reiterating  the  argument  and  relying  on 
the  points  made  and  the  authorities  cited  by  him  in  his 
opening. 

The  Courts  Gilpin^  C.  J.,  charged  the  jury  that  a  sheriff 
must  exercise  due  diligence  in  executing  such  a  writ,  as 
well  as  every  other  writ  coming  to  his  hands,  and  must 
levy  it  within  a  reasonable  time  after  he  receives  it,  if  he 
can  find  within  his  county  goods  of  the  defendant  subject 
to  be  seized  and  taken  in  execution  on  such  a  writ ;  and 
is  bound  by  virtue  of  the  legal  obligation  of  his  office,  to 
make  proper  efforts  to  find  such  goods  and  to  exercise 
due  care  and  diligence  in  the  discovery  of  them  and  also 
proper  discernment,  consideration  and  judgment  when 
counter  claims,  particularly  of  a  false,  fraudulent,  or  sus- 
picious character,  are  set  up  by  others  to  the  goods  for 
the  purpose  of  preventing  a  levy  on  the  property,  or  the 
sale  of  it  on  the  execution.  And  these  rules  apply  as  well 
to  any  deputy  he  may  appoint  to  execute  the  writ  for  him, 
as  to  the  sheriff  himself  when  executing  it  in  person  ;  for 
what  is  done  by  his  deputy  in  such  a  case,  is  in  contempla- 
tion of  law  done  by  the  sheriff  himself,  and  he  is  conse- 
quently just  as  liable  for  it  in  the  one  case  as  in  the  other. 
But  what  will  constitute  a  reasonable  time  within  wliicli 
such  a  writ  should  be  levied,  or  due  care  and  diligence 
in  discovering  goods  of  the  defendant  or  proper  discrim- 
ination, reflection  and  judgment  on  hirt  part  wlien  false, 
fraudulent  or  pretended  claims  are  made  to  the  pr()})erty 
by  others  for  the  pur])()se  of  preventing  a  levy  upon  them, 
or  the  sale  of  them  under  the  writ,  were  all  (juestions  of 
fact  for  the  connideration  and  determination  of  the  jury 
after  carefully  considering  all  the  evidence  th(;y  have  heard 
in  regard  to  the  matter. 
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There  was  one  rule  of  law,  however,  which  rendered 
it  proper  and  necessary  that  every  writ  like  the  one  in 
question,  should  be  levied  within  sixty  days  after  it  reaches 
the  hands  of  the  sheriff,  and  it  was  that  which  provides 
that  the  lien  of  the  writ  shall  attach  to  and  bind  all  the 
goods  of  the  defendant  liable  to  be  seized  and  taken  in 
execution  under  it,  from  the  time  it  comes  to  the  sheriff's 
hands,  provided  it  is  levied  upon  them  within  sixty  days 
thereafter;  for  without  a  levy  upon  them  within  that  time, 
if  they  should  be  sold,  or  seized  in  execution  in  the  mean- 
time, under  a  subsequent  writ,  the  security  and  advantage 
of  such  a  lien  would  be  lost.  In  the  case  before  the  court 
the  writ  in  question  came  to  the  hands  of  the  sheriff"  on 
the  80th  (lay  of  June,  1860,  and  it  appeared  from  the  testi- 
mony of  both  of  his  deputies  who  were  examined  in  re- 
gard to  it,  that  it  was  sent  in  the  latter  part  of  July  or  in 
the  tirst  part  of  August  following,  to  his  deputy  who  re- 
sided in  the  same  hundred  in  which  the  defendant  lived, 
to  be  levied  on  his  property  there,  and  it  also  appeared 
by  his  testimony  that  he  at  once  proceeded  to  the  defend- 
ant's farm  for  that  purpose,  but  when  he  informed  him  of 
the  object  of  his  visit,  he  replied  that  he  was  too  late, 
that  he  had  sold  all  his  personal  property  to  Mr.  Augus- 
tine Mailley,  and  according  to  the  deputy's  own  statement, 
relying  upon  this  declaration  of  the  defendant,  and  tlie 
good  opinion  which  he  had  of  the  character  and  probity 
of  both  Fleming  and  .Vlailley,  he  made  no  levy  upon  the 
goods  in  question,  l)ut  soon  after  reported  to  the  sheriff 
that  the  defendant  had  sold  all  his  personal  property  to 
Mailley  and  liad  no  goods  to  be  levied  on.  It  was  also 
in  proof  that  the  sheriff  informed  the  counsel  of  the 
plaintiffs  of  this  fact,  and  was  instructed  by  iiim  to  tell 
his  deputy  to  look  again,  which  he  did,  and  received  from 
him  a  second  time  the  information  that  the  defendant  had 
no  goods,  which  he  also  comnuinicated  to  the  counsel  of 
the  [)laintiffs,  wiihout  receiving,  so  far  as  the  evidence 
discloses  the  facts  of  the  case,  any  further  instructions  or 
directions  from   hitn   in   reijard   to  the    matter  ;   and    the 
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next  we  hear  of  it,  the  writ  was  returned  at  the  ensuing 
November  Term  of  the  court,  with  the  simple  return  of 
nulla  bona  endorsed  thereon  by  the  sheriff.  It  consequently 
appeared  that  from  the  time  it  had  come  to  his  hands  un- 
til the  return  of  it,  he  had  over  four  months  to  levy  and 
collect  the  debt  upon  it,  and  in  about  thirty  days  after  he 
received  it,  he  sent  it  to  his  deputy  to  have  it  levied. 
There  was  no  intimation,  or  allegation,  however,  that  this 
step  was  not  taken  by  him  within  a  reasonable  time  under 
all  the  facts  and  circumstances  proved  in  the  case. 

Indeed,  there  could  not  have  been  any  well  founded 
objection  taken  to  his  proceedings  on  that  ground  simply, 
for  without  any  intimation,  or  admonition,  from  the 
plaintiffs  or  their  counsel,  that  promptitude  and  despatch 
was  essential  or  important  in  the  levying  of  the  execution, 
and  in  the  absence  of  any  instructions  from  them  on  the 
subject,  or  of  ground  made  known  to  the  sheriff  of  loss 
or  danger  likely  to  result  from  delay,  he  was  only  bound 
to  exercise  ordinary  diligence  in  the  matter  and  might 
levy  the  writ  at  any  time  within  the  period  prescribed  by 
law. 

But  that  was  not  a  material  inquiry  or  question  pre- 
sented in  the  case  now  before  the  court.  For  it  was  an 
action  simply  for  an  alleged  false  return  of  the  writ  by 
the  sheriff,  and  not  for  failing  to  levy  it  within  a  reason- 
able time,  and  the  gist  of  it  as  thus  alleged,  was  that  the 
sheriff  had  falsely  returned  that  there  wqvq  no  goods  of 
the  defendant  within  his  bailiwick,  that  is  to  say  within 
his  county,  liable  to  be  seized  and  taken  in  execution 
under  it,  whereas  the  plaintiffs  contend  that  the  goods  in 
question,  were  then  and  there  the  proper  goods  of  the 
defendant  and  that  it  was  the  duty  of  the  sheriff  to  levy 
the  writ  upon  them,  and  by  reason  of  his  failure  to  do  it, 
they  have  sustained  loss  and  damage  to  the  amount  of  the 
debt,  interest  and  costs  embraced  in  it;  and  this  was  also 
purely  a  question  of  fact  for  the  consideration  and  de- 
cision of  the  jury.  They  had  heard  the  testimony  of 
Mailley,  as  well  as  that  of  the  other  witnesses.      Whether 
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he  was  a  bona  fide  purchaser  and  the  actual  owner  of  the 
goods  in  question,  and  if  so  when  he  actually  became 
such  purchaser  and  owner  of  them — whether  before,  or 
after  the  writ  went  into  the  hands  of  the  sheriff,  or  whether 
in  point  of  fact,  it  was  but  a  pretence  and  pretext  got  up 
between  him  and  Fleming  for  the  purpose  of  preventing 
the  seizure  and  sale  of  them  under  the  writ,  and  whether 
Fleming,  the  defendant  in  it,  was  not  all  the  while  the 
real  and  rightful  owner  of  them,  were  the  questions  here 
involved  and  which  they  were  to  determine  and  decide 
from  all  the  testimony  which  they  had  heard  on  the  sub- 
ject and  from  all  the  facts  and  circumstances  which  had 
been  given  in  evidence  when  taken  and  considered  in 
connection  with  it.  If  Mailley  had  in  point  of  fact  be- 
come the  bonajide  purchaser  of  them  for  a  good  and  suf- 
ficient consideration  from  Fleming,  and  was  the  real  and 
rightful  owner  of  them  and  was  in  the  actual  possession 
of  them,  before  the  writ  went  into  the  hands  of  the  sherift*, 
and  they  should  be  satisfied  that  such  was  the  case,  the 
plaintifiTs  could  have  no  right  to  recover  in  the  action  and 
the  verdict  should  be  for  the  defendants.  But  if  on  the 
contrary,  they  should  be  satisfied  that  Mailley  had  not 
thus  become  the  purchaser,  owner  and  possessor  of  them 
before  the  writ  went  into  the  hands  of  the  sherifi",  then 
it  would  become  material  and  necessary  for  them  to  con- 
sider and  determine  whether  the  sheriff  was  warranted 
and  justified  by  reason  of  anything  which  had  been  proved 
in  the  case,  in  omitting  to  levy  upon  the  goods  in  question 
as  the  property  of  the  defendant  in  the  writ,  and  in  mak- 
ing his  return  to  it  that  he  had  no  goods  to  be  levied  on 
under  it.  And  this  brings  up  a  question  of  law  as  to  wliat 
is  the  legal  duty  of  the  sheriff  under  such  facts  and  cir- 
cumstances as  have  been  shown  and  proved  in  the  present 
case,  as  to  which  it  becomes  our  duty  to  give  you  the 
proper  instructions  for  your  guidance  in  the  solution  of 
the  question  of  fact  which  depends  upon  it. 

We  have  before  briefly  adverted  to  tiie  evidence  and 
shall  only  recur  to  such  portions  of  it  again,  as  may  be 


CAKE,  BOULDEN  &  Co.,  v.  CANNON  «t  al.       439 


necessary  to  present  the  matter  properly  to  your  appre- 
hension in  the  application  of  it.  The  counsel  for  the  de- 
fendants contends  that  by  reason  of  the  information  which 
it  was  proved  the  sheriff  had  on  two  difterent  occasions 
given  to  Mr.  Booth,  the  counsel  for  the  plaintiffs  in  the 
writ  and  also  in  this  action,  before  the  return  of  the  writ, 
that  the  defendant  in  it  had  no  goods  which  he  could  levy 
it  upon,  and  received  no  instructions  or  directions  from 
him  to  levy  on  the  goods  in  question,  or  where  other 
goods  of  his  could  be  found  to  levy  on,  except  on  the 
first  occasion  when  he  merely  told  him  to  tell  his  deputy 
to  look  again  for  them,  and  also  by  reason  of  the  motion 
and  application  afterward  made  by  him  at  the  November 
Term  of  the  court  for  leave  to  amend  the  return  then 
made  by  the  sheriff  to  the  writ,  which  was  simply  nulla 
bona,  by  adding  to  it,  "  and  lands  levied  on  as  per  descrip- 
tion annexed,"  that  the  plaintiffs  in  the  present  action 
are  estopped  and  precluded  from  contradicting  or  denying 
the  truth  of  the  return  as  then  made,  or  from  alleging  or 
asserting  that  the  goods  in  question  were  in  fact  the 
property  of  the  defendant  in  the  writ,  and  should  have 
been  levied  on  as  such.  We  are  not  prepared  to  say,  for 
we  do  not  think,  if  the  plaintiffs,  instead  of  traverting,  had 
demurred  to  the  pleas  which  set  up  this  defence,  and  had 
thus  brought  the  matter  directly  before  the  court  alone 
for  its  decision,  that  it  would  have  constituted  in  law  an 
estoppel  to  the  action.  He,  however,  had  not  done  that, 
but  had  denied  the  truth  of  the  pleas  or  the  facts  alleged 
in  them  and  had  traversed  them  and  taken  issue  upon 
them,  and  they  were  accordingly  now  before  the  jury  to 
be  considered  and  determined  like  any  other  fact  alleged 
and  denied  in  the  pleadings  and  must  be  decided  by  them 
accordinir  to  the  weio^ht  of  evidence  which  had  been  ad- 
duced  for  or  against  them.  The  counsel  for  the  de- 
fendants  has  also  contended  before  the  court  and  jury  that 
these  several  acts  on  the  part  of  the  counsel  for  the  plain- 
tiffs taken  together  constitute  such  a  clear  and  unquestion- 
able admission  and  acknowledgment  on  his  part  of  the 
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truth  of  the  return  as  then  made  to  the  writ,  and  such  a 
tacit  submission  to  and  acquiescence  in  it  on  his  and  their 
part,  that  it  is  not  competent  for  the  plaintift's,  and  they 
consequently  cannot  now  be  permitted,  to  dispute  or  deny 
it.  But  neither  are  we  prepared  to  go  so  far  as  to  give 
our  assent  to  the  proposition  as  thus  stated  by  him.  We 
will,  howeveY,  say  to  you  on  this  subject,  that  if  the  jury 
are  satisfied  from  the  evidence  before  them  that  the  coun- 
sel for  the  plaintiffs  in  the  writ  at  any  time  before  the  re- 
turn of  it,  assented  to,  or  acquiesced  in  the  returns  being 
so  made,  or  if  they  are  warranted  in  believing  from  all  the 
evidence  they  have  before  them  on  the  subject,  that  when 
the  sheriff  informed  the  counsel  for  the  plaintiffs  of  the 
report  which  he  had  received  from  his  deputy  in  regard 
to  the  goods  in  question,  he  sought  and  desired  instruc- 
tions or  directions  from  the  counsel  to  levy  upon  them, 
and  he  gave  him  no  instructions  or  directions  to  do  so, 
then  we  think  the  plaintiffs  are  not  entitled  to  recover  in 
the  action,  and  the  verdict  should  be  for  the  defendants. 
For  if  the  jury  were  satisfied  from  the  evidence  that  the 
sheriff"  believed  from  the  information  which  he  had  re- 
ceived, and  had  good  grounds  to  apprehend  that  the  goods 
in  question  were  not  the  property  of  the  defendant  in  the 
writ  when  it  came  to  his  hands,  he  not  only  had  a  right 
to  call  on  the  plaintiffs  or  their  counsel  for  instructions 
as  to  what  he  should  do  under  the  circumstances,  but 
even  to  demand  inderaoity  from  the  plaintiffs  before  pro- 
ceeding to  levy  upon  the  goods  in  obedience  to  their  in- 
structions. 


The  defendants  had  a  verdict. 
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Samuel  Townsend  v.  Richard  France. 

A  promissory  note  issued  with  a  blank  left  in  it  for  the  name  of  the  payee, 
may  be  filled  by  any  bona  fide  holder  of  it  with  his  own  name  and  it  will 
then  become  the  promissory  note  of  the  maker  to  him  as  the  payee  from 
its  date,  and  in  an  action  upon  it  against  the  maker,  he  will  not  be  bound 
to  prove  the  nature  of  the  transaction  between  the  maker  and  the  first 
holder  from  whom  he  received  it,  or  that  he  received  it  from  the  latter 
according  to  the  purpose  for  which  it  was  so  givon  to  him,  or  that  he  had 
authority  from  the  maker  to  fill  the  blank  with  his  own  name,  or  at  his 
will  and  pleasure  to  pass  it,  as  he  received  it,  to  another  with  the  like  power 
and  discretion  in  regard  to  it ;  for  this  authority  the  transaction  itself  im- 
ports and  the  law  implies  in  favor  of  every  bona  fide  holder  of  it,  when- 
ever a  promissory  note  is  made  and  issued  in  this  manner. 

Assumpsit  on  a  promissory  note  for  $1,250,  dated  Nov. 
15th,  1860,  made  by  Richard  France,  the  defendant,  and 
payable  to  the  order  of  Samuel  Townsend,  the  plaintiff, 
seven  months  after  date  with  legal  interest.  The  proof 
was  that  the  note  had  been  drawn  in  blank  as  to  the  payee 
and  was  delivered  in  that  form  by  France,  the  maker,  to 
Stephen  Broadbent,  Sr.,  who  gave  it  in  the  same  form  to 
Townsend,  the  plaintiff,  who  was  called  to  the  stand  and 
examined  as  a  witness  by  the  counsel  for  the  defendant, 
and  stated  that  he  received  it  from  Broadbent  in  com- 
pensation for  services  rendered  by  him  to  the  latter  as  his 
agent  in  traveling  to  and  fro  several  times  between  this 
State  and  Baltimore  and  in  consulting  and  employing 
counsel  to  obtain  an  injunction  to  stop  France  from  draw- 
ing his  lottery  and  to  compel  him  to  settle  with  Broad- 
bent, in  which  he  was  occupied  from  first  to  last  between 
two  and  three  mouths  ;  and  that  after  the  note  had  thus 
been  delivered  to  him,  he  filled  the  blank  with  his  own 
name  as  the  payee  of  it  in  the  month  ot  May  1861,  when 
he  put  it  in  bank  for  collection. 

Wootten,  Attorney  General^  for  the  plaintiff:  It  was  well 
settled  that  a  note  drawn  as  this  was,  in  bhuik  as  to  the 
56 
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payee,  may  pass  from  hand  to  hand  and  be  filled  with  the 
name  of  any  bona  fide  holder  of  it,  as  the  payee  of  it ;  and 
it  is  consequently  too  late  now  to  raise  any  question  on 
that  ground.  His  side  would  therefore  rest  the  case  of 
the  plaintiff  there,  until  they  heard  from  the  other  the 
specific  ground  on  which  they  intended  to  resist  the  right 
of  the  plaintiff  to  recover. 

T.  F.  Bayard,  for  the  defendant ;  The  note  was  in  blank 
as  to  the  payee  when  it  was  delivered  by  Broadbent,  who 
received  it  in  that  form  from  France,  to  the  plaintiff,  and 
the  latter  filled  the  blank  with  his  own  name  as  the  payee 
of  it.  Under  what  circumstances,  or  for  what  reasons, 
or  for  what  purpose  the  note  was  thus  drawn  and  delivered 
by  the  defendant  to  Broadbent,  did  not  appear  in  the 
evidence.  The  plaintiff  himself  in  his  testimony  stated 
that  he  paid  the  defendant  no  money  for  the  note,  and 
no  consideration  passed  from  him  to  the  defendant  for 
it ;  on  the  contrary,  it  appeared  from  his  evidence  that 
he  received  it  from  Broadbent  in  payment  for  certain 
services  rendered  by  him  to  the  latter  in  some  controversy 
in  which  he  was  involved  at  the  time  with  the  defendant, 
and  with  a  view  to  stop  his  proceedings  under  his  lottery 
grant  and  to  force  him  to  a  settlement  with  Broadbent. 
It  would  therefore  seem  that  the  services  for  which  the 
note  was  given  by  the  latter  to  the  plaintiff  were  directly 
against  the  interests  of  the  defendant.  It  was  also  ap- 
parent that  the  note  was  given  by  Broadbent  to  the  plain- 
tiff without  the  knowledge  and  consent  of  the  defendant. 
They  did  not,  however,  intend  to  deny  that  when  a  prom- 
issory note  was  drawn  as  this  was,  in  blank  as  to  the 
payee,  the  blank  might  be  filled  with  the  name  of  any 
bona  fide  holder  of  it  for  value,  as  the  payee  in  it;  but 
when  this  was  done,  the  authority  for  it  from  the  maker 
of  the  note,  must  be  afl[irmatively  shown  by  such  a  payee 
when  he  sues  upon  it;  for  the  authority  of  the  maker  for 
that  purpose,  will  not  be  implied  merely  from  the  pos- 
session of  it  by  such  a  party,  and  because  without  such 
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aathority  either  express  or  implied,  it  could  not  be  the 
promise,  or  note  of  the  maker  to  such  a  payee.  But  the 
note  being  imperfect  and  incomplete  in  this  respect  when 
it  leaves  the  hands  of  the  maker  of  it,  it  cannot  be  con- 
sidered in  fact  or  in  law  his  promissory  note  until  the 
blank  is  filled  and  the  name  of  some  one  as  the  payee  of 
it,  is  inserted  in  it;  and  when  this  is  afterward  done  with 
the  authority  of  the  maker  expressed  or  implied,  it  has 
then  precisely  the  same  force  and  effect  as  if  the  name  of 
such  payee  had  been  originally  inserted  in  it  by  the  maker 
at  the  time  of  making  it.  The  privity  of  contract  be- 
tween them  in  such  case,  is  then  direct  and  immediate, 
and  it  is  a  good  promissory  note  from  its  date  ;  and  the 
nature  of  the  consideration,  or  the  want  of  any  consid- 
eration as  between  them  to  support  an  action  upon  it,  is 
open  to  examination  and  inquiry  as  it  is  between  the 
original  parties  to  any  other  promissory  note  full  and 
complete  at  the  time  when  it  leaves  its  maker's  hands. 
But  when,  as  in  a  case  like  this,  no  consideration  is  shown 
to  have  passed  from  the  payee  to  the  maker  of  the  note, 
and  the  legal  effect  and  validity  of  it  being  thus  far  im- 
peached on  the  part  of  the  defendant,  it  is  incumbent 
upon  the  plaintiff  to  show,  in  order  to  establish  his  right 
to  recover  upon  it,  as  the  note  of  the  maker  to  him  as 
the  payee  of  it,  not  only  that  he  is  the  bona  fide  holder  of 
it,  but  that  his  name  was  inserted  as  the  payee  of  it  by 
the  authority  of  the  defendant  as  the  maker  of  it,  ex- 
pressed or  implied,  according  to  the  original  intent  or 
purpose  for  which  it  was  thus  drawn  and  delivered  by  him 
to  Broadbent;  and  which  authority  as  was  before  re- 
marked, will  not  be  inferred  or  implied  from  the  mere 
possession  of  the  note  by  the  payee  as  a  bona  fide  holder 
of  it  in  such  a  case.  For  on  this  point  Justice  Story  ob- 
serves, "  if  a  blank  paper  intended  to  be  a  promissory 
note  is  signed  by  the  maker,  or  if  a  person  endorses  his 
name  upon  it,  it  may  afterward  be  filled  up  by  any 
authorized  person  according  to  the  intent  for  which  it  is 
signed  or  endorsed,  and  in  the  possession  of  a  bona  fide 
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holder,  it  will  be  held  valid."  Story  on  Prom.  NoteSy  sec.  87. 
Story  on  Bills  of  Exchange ^  sec.  54.  1  Saund.  PL  ^  Ev.  459. 
Orutchley  v.  Mann^  1  Eng.  C.  L.  R.  179.  Pussell  v.  Langstaff, 
2  Doug.  514. 

D.  M.  Bates,  on  the  same  side  :  This  as  had  before  been 
remarked,  was  a  case  of  the  first  impression,  for  he  had 
found  in  the  books  no  case  like  it,  and  therefore  it  must 
be  argued  and  must  depend  in  the  decision  of  it,  on  its 
own  facts  and  circumstances.  The  declaration  which  con- 
tained but  one  count,  alleged  in  the  usual  form  that  the 
defendant  made  this  promissory  note  and  delivered  it  to 
the  plaintiff  and  thereby  promised  to  pay  him  the  sum 
of  money  specified  in  it  according  to  the  tenor  and  effect 
thereof.  Now,  although  that  was  a  matter  of  form,  the 
facts  proved  must  substantially  sustain  it,  or  the  plaintiff* 
could  not  recover.  But  did  the  evidence  in  the  case  in 
point  of  fact,  or  according  to  any  established  principle  of 
legal  construction  or  implication,  sustain  that  allegation? 
In  this  case  so  far  from  there  being  any  proof  that  the 
defendant  made  and  delivered  the  note  in  question  to  the 
plaintiff,  there  was  strong  presumptive  evidence  at  least, 
that  it  came  to  the  possession  of  the  latter  altogether 
without  his  knowledge  and  consent  and  against  his  in- 
terest, by  an  abuse  of  his  confidence  in  this  respect  on 
the  part  of  Broadbent  to  whom  it  was  delivered  in  blank 
as  to  the  payee,  and  contrary  to  the  purpose  and  design 
for  which  it  was  thus  delivered  to  him  ;  which  tainted  the 
transaction  with  fraud,  and  under  circumstances  too,  that 
should  have  led  the  defendant  to  suspect,  if  he  did  not 
know  when  he  received  it,  that  such  was  the  true  nature 
of  it.  Under  such  circumstances,  would  the  law  imply 
any  right  or  authority  on  the  part  of  the  defendant  to  fill 
the  blank  with  his  own  name  as  payee,  and  thus  to  com- 
plete a  note  incomplete  and  imperfect  on  its  face,  and 
which  in  point  of  fact  contained  a  promise  to  pay  to  no 
one,  and  to  allege  in  despite  of  the  facts  proved  and  all 
the    natural  presumptions  to  the  contrary,  that  the  de- 
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fendant  made  and  delivered  this  note  to  him  and  then  and 
there  promised  to  pay  to  him  the  sum  of  money  men- 
tioned in  it  ?  Where  the  transaction  is  perfectly  fair  in 
its  character,  done  in  the  usual  course  of  trade  and  com- 
merce and  without  any  imputation  of  fraud  or  suspicion 
attaching  to  it,  commercial  credit  and  confidence  require 
and  the  law  implies  an  authority  on  the  part  of  any  bona 
fide  holder  for  a  valuable  consideration,  of  a  negotiable 
promissory  note  drawn  as  this  was,  to  fill  the  blank  with 
his  own  name  and  by  his  own  act,  and  with  or  without 
the  actual  knowledge  and  consent  of  the  maker  to  con- 
stitute himself  the  payee  of  it.  But  the  authorities  cited 
by  his  colleague  showed  that  even  in  such  cases,  the 
authority  could  only  be  implied  when  the  blank  was  filled 
in  accordance  with  the  design  and  purpose  for  which  the 
note  was  thus  drawn  and  delivered  by  the  maker  to  the 
original  holder  of  it ;  and  it  was  incumbent  upon  any 
subsequent  holder  of  it,  who  has  filled  the  blank  with  his 
own  name  and  sues  as  the  payee  upon  it,  to  prove  that 
it  was  done  according  to  the  intent,  and  not  in  contra- 
vention of  the  object  of  the  maker,  or  the  purposes  for 
which  be  thus  drew  the  note  in  blank  and  delivered  it  to 
the  first  holder.  The  object  and  purpose  of  making  a 
note  in  this  form,  may  indeed  be  very  general;  such  as 
to  enable  the  original  receiver  of  it  to  raise  money  upon 
it  on  the  credit  of  the  maker,  by  inserting  his  own  or  any 
other  name  in  it  at  his  pleasure,  or  it  may  be  for  a  specific 
object  with  a  like  power  and  authority  on  his  part.  But 
whenever  he  parts  with  it  still  in  blank  and  another,  al- 
though a,  bona  fide  holder  for  value,  has  received  it  and 
supplied  the  blank  with  his  own  name  as  payee,  and  this 
fact  appears  upon  the  trial,  as  no  actual  consideration  is 
shown  in  such  a  case  to  pass  from  him  as  payee  to  the 
maker  for  it,  it  is  incumbent  upon  him  at  least,  to  show, 
in  order  to  maintain  his  action  upon  it,  that  the  insertion 
of  his  name  in  the  blank  was  made  in  accordance  with 
the  intent  and  object  of  the  maker  in  thus  drawing  and 
delivering  it  to  the  party  who  first  received  it.     In  which 
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respect  it  resembles  a  promissory  note  that  has  been  al- 
tered or  amended  in  some  material  part  after  it  has  left 
the  hands  of  the  maker ;  and  in  which  case  it  is  always 
incumbent  upoo  the  holder  of  it  to  show  that  it  was  done 
with  the  knowledge  and  consent  of  the  maker,  or  it  will 
avoid  the  instrument.  It  was  therefore  necessary  to 
authorize  and  empower  the  plaintiff  in  this  case  to  fill 
the  blank  with  his  name  as  payee  and  to  entitle  him  to 
recover  upon  the  note  as  such  in  this  action,  (and  he  can 
sue  upon  it  in  no  other  character)  for  him  to  prove  that 
it  was  thus  drawn  in  blank  and  delivered  by  the  defendant 
to  Broadbent  for  such  purposes  or  with  such  an  intent  as 
would  have  authorized  him  to  fill  the  blank  with  his  own 
name  at  pleasure,  or  to  have  passed  it  as  he  received  it  to 
another  with  authority  to  do  likewise.  For  the  authority 
to  fill  the  blank  of  such  a  promissory  note  or  bill  of  ex- 
change is  never  implied  by  law  from  the  mere  possession 
of  it  by  even  a  bonajide  holder  of  it.  And  yet,  we  have 
in  this  case  a  party  who  has  deliberately  received  a  promis- 
sory note  drawn  as  this  was,  incomplete  and  unfinished 
on  its  face  in  a  most  material  part,  and  bearing  the  con- 
sequent badge  of  special  trust  and  confidence  between 
the  maker  and  the  person  from  whom  he  thus  received  it, 
under  equivocal  and  suspicious  circumstances  certainly, 
to  say  the  least  of  them,  and  who  now  asserts  his  right 
and  authority  to  fill  the  blank  with  his  own  name  as  payee 
and  to  recover  upon  it  in  an  action  against  the  maker, 
without  deigning  to  offer  the  slightest  explanation  of  the 
purpose  or  object  for  which  it  was  given  to  the  person 
from  whom  he  received  it.  The  cases  in  England  and  in 
this  country  he  would  admit,  had  gone  very  far,  and  per- 
haps too  far,  in  tolerating  and  sustaining  promissory  notes 
and  bills  of  exchange  drawn  in  the  incomplete  and  im- 
perfect form  in  which  this  note  was  made  when  it  left  the 
hands  of  the  defendant,  for  the  convenience  of  merchants 
and  bankers  and  the  benefit  of  commerce;  but  no  case 
could  be  found  in  all  the  books  to  sanction  a  recovery 
under  circumstances   like  the  present,  or  to   warrant  a 
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general  implication  of  authority  to  any  and  every  holder 
who  may  happen  to  become  possessed  of  such  a  note,  to 
fill  the  blank  with  his  name  and  to  sue  upon  it  as  the 
payee,  without  reference  to  the  object  with  which  it  was 
drawn  by  the  maker,  and  without  any  proof  or  explanation 
whatever,  of  the  purpose  for  which  it  was  given  to  the 
person  from  whom  he  received  it. 

In  the  next  place  no  consideration  for  the  note,  as  be- 
tween the  plaintiff  and  the  defendant,  the  former  as  the 
payee  and  the  latter  as  the  maker  of  it,  had  been  proved 
in  the  case,  although  enough  had  been  shown  under  the 
circumstaaces  by  way  of  rebutting  his  right  to  recover, 
to  devolve  upon  the  plaintiff  the  necessity  of  doing  this. 
It  had  already  been  shown  and  it  also  appeared  from  the 
declaration,  that  the  only  relation  subsisting  between  the 
parties  to  the  action  was  that  of  payee  on  the  part  of  the 
plaintiff  and  that  of  maker  of  the  note  on  the  part  of  the 
defendant,  and  they  could  not  be  regarded  in  any  other 
character ;  for  the  note  upon  its  face,  was  conclusive  of 
this  fact,  as  well  as  the  character  in  which  the  plaintiff 
had  brought  his  suit  upon  it;  and  it  being  an  action  by 
the  payee  against  the  maker,  some  consideration  must  be 
shown  to  have  proceeded  from  the  plaintiff  to  the  de- 
fendant for  the  note,  and  such  a  consideration  too,  as 
would  furnish  a  cause  of  action  by  the  former  against  the 
latter  independently  of  the  note  itself;  but  no  consider- 
ation passing  from  the  plaintiff  to  Broadbent  merely  for 
it,  would  be  of  such  a  character,  or  could  afford  any 
ground  of  action  against  the  defendant.  To  hold  such  a 
consideration  to  be  sufficient  to  support  this  action,  would 
place  Townsend,  the  plaintiff,  in  the  position  of  an  en- 
dorsee of  the  note  from  Broadbent,  instead  of  the  payee 
of  the  note  ab  orighu ,  which  was  the  only  true  and  legal 
relation  which  he  could  hold  in  regard  to  it. 

Gordon,  for  the  plaintiff:  The  argument  on  the  other 
side  proceeds  upon  a  raii^apprehension  of  the  true  nature 
and  effect  of  the  negotiability  of  a  promissory  note  made 
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as  this  was,  in  blank  as  to  the  payee,  as  a  good  and  valid 
note  ab  initio^  that  is  to  say  from  its  date,  as  soon  as  the 
blank  is  afterward  filled  with  the  name  of  any  bona  fide 
holder  of  it  to  whose  hands  it  may  come  after  the  maker 
has  parted  with  it.  Now  what  was  the  value  and  eflfect 
of  this  note  from  the  day  it  bears  date,  when  it  was  thus 
made,  signed  and  delivered  by  the  defendant  to  Broad- 
bent  in  blank  as  to  the  payee,  but  complete  as  a  negotia- 
ble promissory  note  in  all  other  respects  ?  Was  it  by 
reason  of  this  omission,  this  blank  merely,  not  accidental 
but  deliberately  designed  by  the  maker,  so  much  waste 
paper  of  no  account  or  value  whatever;  or  did  it  not  im- 
port a  substantial  and  valid  business  transaction  between 
them,  such  as  is  of  frequent  occurrence  among  business 
and  commercial  men,  and  did  not  the  law  imply  from  the 
mere  fact  of  the  making  and  delivery  of  the  note  in  this 
form,  in  the  first  place  a  good  and  sufficient  consideration 
as  between  the  maker  and  Broadbent  to  constitute  it  a 
valid  promissory  note  of  the  maker,  to  be  completed  at 
the  will  and  pleasure  of  the  holder,  and  in  the  next  place 
an  authority  on  his  part  to  fill  the  blank  with  his  own 
name  as  the  payee,  or  at  his  option  to  pass  it  over  in  that 
form  to  another  for  any  consideration  passing  between 
them,  with  the  like  privilege  to  such  subsequent  holder 
still  further  to  dispose  of  it  in  the  same  manner  and  form, 
or  to  insert  his  own  name  in  the  blank  and  make  himself 
the  payee  of  it  on  its  face  by  intendment  of  law  from  its 
date  ?  That  negotiable  promissory  notes  are  thus  made 
and  put  in  circulation  by  their  makers  and  are  frequently 
filled  with  names  of  unknown  bona  fide  holders  of  them 
to  whose  hands  they  come  in  the  course  of  commercial 
credit  and  dealing,  is  admitted  on  the  other  side,  and  their 
general  validity  is  neither  questioned  nor  denied.  No 
authority  therefore  is  necessary  on  this  point.  The  dis- 
tinction in  this  case,  however,  was  taken  that  a  suhsequent 
bona  fide  holder  of  a  negotiable  promissory  note  thus  drawn 
and  deliberately  committed  to  the  discretion  and  disposi- 
tion of  the  first  holder  of  it  to  be  used  and  put  in   circu- 
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lation  for  purposes  generally  known  alone  to  themselves, 
as  the  negotiable  promissory  note  of  the  maker  of  it,  has 
no  implied  authority  in  law  to  receive  it  in  payment  of  a 
debt  due  to  him  from  the  first  holder  of  it,  or  for  services 
rendered  by  him  to  such  holder,  and  to  fill  the  blank  with 
his  own  name  as  the  payee  of  it,  and  cannot  maintain  an 
action  upon  it  as  such  against  the  maker,  unless  he  is 
prepared  to  prove  at  the  trial  the  object  or  purpose  for 
which  it  was  thus  given  to  the  first  holder,  and  that  he 
received  it  of  such  holder  according  to  such  intent  and 
design,  or  that  the  former  holder  was  at  least,  clothed 
with  such  general  power  over  the  use  and  disposition  of 
it,  as  would  entitle  him  to  fill  the  blank  with  his  own 
name,  or  to  pass  it  to  any  other  bonafde  holder  of  it  for 
a  valuable  consideration  between  themselves,  with  au- 
thority to  the  latter  to  supply  the  blank  with  his  name  as 
the  payee.  This  authority  it  is  contended  on  the  other 
side,  is  not  implied  by  law  from  the  mere  possession  of 
the  note  by  such  a  subsequent  bona  fide  holder  for  value, 
but  must  be  affirmatively  and  substantively  proved  on  his 
part  in  the  manner  he  had  stated,  to  entitle  him  to  recover 
upon  it.  But  that  was  the  very  thing  which  the  law  pre- 
sumed and  the  very  authority  which  the  law  implied  in 
such  a  case  ;  and  to  dispute  it  was  to  deny  the  negotia- 
bility of  such  a  note  which  was  conceded  in  the  argument 
and  in  the  admission  made  on  the  other  side,  and  was 
utterly  inconsistent  with  the  very  object  which  every 
maker  must  necessarily  have  in  view  whenever  he  draws 
a  promissory  note  in  such  a  form  and  places  it  in  the 
hands  of  another  to  be  used  and  disposed  of  by  him  as 
his  negotiable  promissory  note  ;  and  no  case  to  the  con- 
trary of  this  he  would  venture  to  assert  could  be  found 
in  any  of  the  books.  The  cases  cited  on  the  other  side 
were  none  of  them  cases  of  this  nature,  and  do  not  sus- 
tain the  argument  of  the  counsel  for  the  defendant,  or 
the  principle  for  which  they  have  contended  in  its  ap- 
plication to  a  bill  of  exchange  or  promissory  note  drawn 
in  blank  as  to  the  payee,  as  this  was,  and  delivered  in  that 
57 
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form  to  another  for  the  express  purpose  of  being  used 
and  disposed  of  by  the  receiver  as  the  negotiable  paper 
of  the  drawer  or  maker  of  it. 

The  Courts  Gilpin,  Ch.  J.,  charged  the  jury,  that  com- 
mercial usage  and  expediency  as  well  as  the  established 
policy  of  the  law,  which  sanctioned  and  protected  the 
credit  and  currency  of  negotiable  paper  when  so  intended 
to  be  by  the  makers  and  receivers  of  it,  had  long  since 
recognized  the  validity  and  obligation  as  such,  of  prom- 
issory notes  made  and  disposed  of  by  the  makers  of  them 
in  the  manner  and  form  in  which  the  note  in  question 
was  drawn  and  delivered  by  the  defendant  to  the  party 
from  whom  the  plaintiff"  received  it ;  and  promissory 
notes  made  and  issued  as  this  was,  were  of  frequent  use 
at  the  present  day  in  many  parts  of  the  country,  and  with 
the  repeated  decisions  which  had  been  had  recognizing 
and  affirming  the  use  and  employment  of  them,  it  was 
now  too  late  to  call  in  question  the  effect,  or  validity,  or 
the  propriety,  or  expediency  of  them.  It  is  therefore 
well  settled  in  this  country  that  a  promissory  note  made 
and  issued  by  the  maker  with  the  omission  of  the  name 
of  the  payee,  but  with  a  blank  in  the  body  of  the  note 
for  the  future  insertion  of  it,  may  afterward  be  filled  by 
any  bonajide  holder  of  it,  with  his  own  name  ae  payee, 
and  it  will  then  be  treated  and  recognized  in  law,  as  a 
good  promissory  note  of  the  maker  to  him  from  its  date. 
In  the  case  now  before  them,  the  promissory  note  in 
question  which  was  for  $1,250  in  the  usual  form  in  other 
respects  of  an  ordinary  negotiable  promissory  note,  was 
drawn  with  a  blank  for  the  name  of  the  payee,  dated  and 
signed  by  Richard  France,  the  defendant,  and  in  that 
form  was  delivered  by  him  to  Stephen  Broadbeut,  Sr., 
who  afterward  and  before  the  maturity  of  the  note,  de- 
livered it  in  the  same  form  to  Samuel  Townsend,  the 
plaintiff,  in  payment  for  certain  services  rendered  by  him 
to  Broadbent,  of  the  nature  and  for  the  purposes  stated 
in  his  evidence,  and  who  soon  afterward  filled  the  blank 
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with  his  own  name  as  payee  when  he  put  it  in  bank  for 
collection.  Whatever  might  have  been  the  object  or 
purpose  of  the  defendant  in  making  and  delivering  the 
note  in  this  incomplete  form  to  Broadbent,  we  know  and 
are  bound  to  infer  from  the  commercial  usage  and  practice 
in  such  cases,  that  it  must  have  been  the  understanding 
and  design  of  the  parties  to  that  transaction,  so  far  at 
least,  as  the  note  itself  was  concerned,  that  the  latter 
should  have  the  right  and  privilege  in  negotiating,  or  in 
using  and  disposing  of  the  note  for  that  purpose,  what- 
ever it  may  have  been,  to  fill  the  blank  afterward  with 
his  own  name  as  payee,  or  to  dispose  of  and  deliver  it  in 
the  form  in  which  he  received  it,  to  some  other  person 
with  the  like  authority  to  him,  or  any  subsequent  bona 
Me  holder  of  it,  to  insert  his  name  in  the  blank  as  payee. 
And  so  the  law  will  intend  and  such  it  will  imply  was 
the  authority  of  Broadbent  and  of  any  such  subsequent 
holder  of  it,  under  the  circumstances ;  and  when 
therefore  the  note  so  passed  and  delivered  to  the 
plaintiff  and  the  blank  in  it  was  filled  by  him  with  his 
own  name  as  payee,  the  law  presumed  that  it  was  done 
with  the  sanction  and  consent  of  the  defendant,  and  it 
then  became  the  promissory  note  of  the  defendant  as  the 
maker,  to  him  as  the  payee  of  it  from  its  date,  just  as  if 
his  name  had  been  inserted  as  payee  in  the  blank  by  the 
defendant  and  maker  of  it,  at  the  time  of  dating,  draw- 
ing and  signing  it  as  his  promissory  note.  And  being 
recognized  and  regarded  as  such  a  promissory  note  be- 
tween the  maker  and  payee  of  it,  it  was  a  further  impli- 
cation of  law  that  it  was  founded  on  a  good  and  valid 
consideration  moving  from  the  latter  to  the  former,  and 
as  the  consideration  might  be  altogether  independent  of 
and  outside  of  the  note,  it  was  neither  unreasonable  in 
itself  nor  inconsistent  with  the  principle  of  the  rulings 
in  these  cases,  to  hold  that  the  original  consideration 
which  passed  from  Broadbent  to  the  defendant  for  it,  or 
the  original  motive  or  object  in  making  the  note  in  this 
form,  may  constitute  a  sufficient  consideration  as  between 
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the  parties  in  this  suit,  to  maintain  the  action  upon  it. 
What  that  motive  or  object  may  have  been  has  not  been 
shown  ;  but  the  moment  it  is  held,  as  has  been  repeatedly 
and  uniformly  decided,  and  is  now  considered  settled, 
that  any  bonajide  holder  of  a  promissory  note  made  and 
issued  as  this  was,  may  fill  the  blank  with  his  own  name 
as  payee,  and  it  will  then  become  a  good  promissory  note 
from  the  maker  to  him  from  its  date,  it  must  be  conceded 
as  necessarily  involved  and  implied  in  the  principle  on 
which  the  ruling  is  founded,  that  the  consideration  from 
the  first  holder  to  the  maker,  or  the  original  motive  or 
object  on  his  part  for  issuing  the  note  in  such  a  form,  is 
a  sufficient  consideration,  if  any  is  required  to  be  shown, 
to  support  an  action  upon  it  by  such  a  subsequent  bona 
jiile  holder  as  payee  against  the  maker  of  it ;  and  what  is 
meant  by  a  bonajide  holder  in  this  connection  is  simply 
one  who  has  received  such  a  note  from  or  through  the 
first  recipient  of  it  in  the  way  of  trade  or  business  for  a 
valuable  consideration  ;  and  what  will  constitute  a  suf- 
ficient or  a  valuable  consideration  in  law  for  a  promissory 
note,  may  in  general  be  said  to  consist  either  in  some 
right,  interest,  profit  or  benefit  accruing  to  the  party  who 
makes  it,  or  some  forbearance,  detriment,  loss,  responsi- 
bility, or  act,  or  labor  or  service  on  the  part  of  him  who 
takes  or  receives  it ;  and  if  either  exists,  it  will  constitute 
a  sufficient  valuable  consideration  to  sustain  a  promissory 
note  between  any  of  the  parties  to  an  action  upon  it. 
Every  person  is  in  the  sense  of  the  rule  treated  as  a  bona 
fide  holder  for  value,  not  only  when  he  has  advanced 
money  or  other  value  for  it,  but  when  he  has  received  it 
in  payment  of  a  precedent  debt,  or  for  services  rendered 
the  party  from  wliom  he  receives  it;  and  he  is  ordinarily 
presumed  to  be  prbna  facie  a  holder  for  value,  and  is  not 
bound  to  show  that  he  has  given  any  value  in  tact  for  it, 
until  the  other  party  has  shown  the  want,  or  failure,  or 
illegality  of  the  consideration  ;  and  a  bonajide  holder  for 
value  without  notice,  is  entitled  to  recover  upon  any  ne- 
gotiable instrument  which  he  has  received  before  it  has 
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become  due,  notwithstanding  any  defect  or  infirmity  in 
the  title  of  the  person  from  whom  he  derived  it,  even 
though  such  person  may  have  acquired  it  by  fraud,  or 
even  by  theft  or  by  robbery.  And  consequently  it  fol- 
lows that  if  Broadbent  had  been  guilty  of  any  breach  of 
faith  or  confidence  or  of  any  fraud  toward  the  defendant 
in  passing  and  delivering  the  note  to  the  plaintiff,  con- 
trary to  the  understanding  between  them,  or  the  purpose 
for  which  it  was  thus  made  aad  delivered  to  him,  it  could 
not  affect  the  validity  of  it  in  the  hands  of  the  plaintiff 
as  the  bona  fide  holder  of  it  for  a  valuable  consideration, 
without  notice  or  knowledge  of  such  fraud,  or  breach  of 
faith  and  confidence  on  the  part  of  Broadbent  in  passing 
and  delivering  it  to  him,  or  prevent  his  recovery  upon  it 
in  the  present  action. 

The  argument  of  the  counsel  for  the  defendant  was 
therefore  unsound,  for  it  was  not  necessary,  in  order  to 
entitle  the  plaintiff  to  recover  in  this  case,  that  he  should 
have  been  prepared  to  show  the  nature  of  the  transaction 
between  the  defendant  and  Broadbent  and  to  prove  af- 
firmatively as  a  fact  in  the  case,  that  the  note  was  drawn 
in  blank  as  to  the  payee  and  was  so  delivered  by  the  de- 
fendant to  Broadbent  for  such  a  purpose,  or  with  such  an 
understanding  between  them,  as  would  have  authorized 
the  latter  to  fill  the  blank  with  his  own  name  as  payee, 
or  at  his  discretion  to  deliver  it  as  he  received  it,  to  any 
other  person  for  a  valuable  consideration  with  the  like 
authority  to  fill  the  blank  with  his  name  as  payee,  and 
that  it  was  so  delivered  by  him  to  the  plaintiff  in  accord- 
ance with  such  purpose  or  understanding,  or  pursuant  to 
the  authority  and  discretion  so  conferred  upon  him  by 
the  defendant.  For  this  we  consider  vras  unnecessary  to 
be  proved  or  shown  afiirmatively  on  the  part  of  the 
plaintiff  to  maintain  the  action,  since  the  transaction  it- 
self imports  and  the  law  implies  as  we  have  before  re- 
marked, whenever  a  promissory  note  is  made  and  deliv- 
ered to  another  as  this  was  by  the  dofendaut,  that  the 
person  to  whom  it  is  so  delivered,  or  any  subsequent  bona 
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fide  holder  of  it  receiving  it  in  the  same  form,  has  au- 
thority to  fill  the  blank  as  was  done  by  the  defendant  in 
this  case,  with  his  name  as  payee,  and  may  recover  as 
such  against  the  maker,  without  any  proof  whatever  as 
to  the  purpose  or  understanding  with  which  it  was  made 
and  delivered  to  the  original  holder  of  it,  or  that  he  re- 
ceived it  in  conformity  with  such  purpose,  or  pursuant 
to  any  general  or  special  authority  vested  in  such  holder 
by  the  maker  of  it.  Every  person  who  makes  and  issues 
a  promissory  note  in  this  form  must  know,  or  at  least, 
ought  to  know  from  the  general  character,  obligation  and 
effect  of  such  paper,  and  the  ready  circulation  and  trans- 
mission from  hand  to  hand  which  it  obtains  as  well  as 
the  important  and  useful  purposes  which  promissory  notes 
now  serve,  based  on  the  credit  and  responsibility  of  the 
parties  to  them,  in  all  the  transactions  of  trade  and  busi- 
ness, that  he  will  be  accountable  for  it  in  the  hands  of 
any  bona  fide  holder  to  whose  possession  it  may  come. 
And  if  any  one  is  to  lose  or  suffer  loss  by  breach  of  con- 
fidence in  a  case  like  this,  or  by  the  indiscreet  or  im- 
provident issue  of  such  paper,  reason  and  justice  as  well 
as  the  policy  of  the  law  which  sanctions  and  protects  the 
credit  and  negotiability  of  such  instruments,  certainly 
require  that  those  who  make  and  issue  them  should  sus- 
tain the  loss,  rather  than  their  usefulness,  or  the  public 
confidence  in  their  security  should  be  impaired  by  a  con- 
trary decision  on  the  question  raised  in  the  present  action. 

Verdict  for  the  plaintiff. 
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Andrew  D.  Cook  v.  Andrew  C.  Gray. 

Tie  obligation  of  a  recognizance  of  special  bail  entered  into  when  the 
statute  then  in  force  in  relation  to  writs  of  capias  ad  satisfaciendum,  pro- 
vided that  none  should  in  any  case  be  issued  upon  a  judgment  recovered 
by  a  person  not  residing  within  the  State,  without  an  affidavit  of  fraud 
against  the  defendant,  is  not  impaired  by  a  subsequent  statute  repealing 
that  provision  and  dispensing  with  the  affidavit  of  fraud  in  such  cases. 

There  is  a  manifest  and  well  established  distinction  between  the  obligation 
of  a  contract  and  the  remedy  in  a  court  of  law  upon  the  contract.  The 
former  the  legislature  has  no  power  to  imj'air  ;  but  the  latter  may  be 
modified  and  regulated  by  the  legislature  at  its  pleasure  in  relation  to 
past,  as  well  as  future  contracts. 

The  affidavit  of  fraud  required  by  the  repealed  statute,  was  as  much  a  part 
of  the  remedy  on  the  judgment,  as  the  writ  of  capias  ad  satisfaciendum 
upon  it,  which  it  was  required  to  precede,  was  in  such  a  case  ;  and  as 
the  subsequent  and  repealing  statute  did  not  touch  or  impair  the  obliga- 
tion of  the  contract,  but  merely  modified  the  remedy  upon  it,  it  is  not 
unconstitutional  in  respect  to  it. 

The  general  rule  that  the  construction  of  a  statute  is  not  to  be  such  as  to 
give  it  a  retrospective,  but  on  the  contrary,  a  prospective  operation,  does 
not  apply  to  a  repealing  statute  without  any  saving  in  it. 

This  cause  came  up  on  a  case  stated  and  (juestions  of 
law  reserved  for  a  hearing  before  all  the  Judges  of  the 
Court  of  Pjrrors  and  Appeals  at  the  last  term  and  was 
held  under  advisement  by  them  until  the  present,  when 
their  opinion  was  delivered. 
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By  the  written  case  as  stated,  it  appeared  that  a  writ  of 
capias  in  an  action  on  the  case  at  the  suit  of  Andrew  D. 
Cook,  the  plaintiff',  against  George  Goss  and  John  Mc- 
Ginniss  trading  as  the  firm  of  Goss  &  McGinniss,  was 
issued  on  the  12th  day  of  July,  1856,  returnable  to  the 
November  Term  of  that  year  in  the  Superior  Court  for 
New  Castle  County,  and  that  Andrew  C.  Gray,  the  de- 
fendant, became  special  bail  for  George  Goss  in  it,  John 
McGinniss,  the  other  partner,  having  been  returned  to 
the  writ  no7i  est  inventus.  The  recognizance  of  bail  was 
entered  into  by  him  on  the  10th  day  of  September,  1857. 
The  action  proceeded  to  issue  and  on  the  28th  day  of 
November,  1859, judgment  was  confessed  in  it  by  Goss. 
the  defendant,  for  $5,551.  Upon  the  14th  day  of  March, 
1860,  a  writ  of  capias  ad  satisfaciendum  was  issued  on  the 
judgment  against  Goss  and  delivered  to  the  sheriff'  of 
the  county  returnable  at  the  ensuing  May  Term  of  the 
court,  when  it  was  returned  non  est  inventus.  But  no 
affidavit  of  fraud  had  been  tiled  in  the  case  previous  to 
the  issuing  of  the  last  mentioned  writ,  pursuant  to  the 
provisions  of  section  52  of  chapter  111  of  the  Revised 
Statutes  of  the  State,  which  among  other  things  provided 
that  no  such  writ  should  in  any  case  be  issued  upon  a 
judgment  at  the  suit  of  a  person  not  at  the  time  such 
judgment  was  recovered  residing  within  the  State,  with- 
out an  oath  or  affirmation  first  made  and  filed  in  the 
otiice  of  the  prothonotary,  that  the  defendant  in  the  judg- 
ment was  justly  indebted  to  the  plaintiff'  in  it  in  a  sum 
exceeding  fifty  dollars  and  that  he  verily  believed  the  de- 
fendant had  disposed  of  his  property  to  the  value  of  more 
than  that  sum,  with  the  intent  to  defraud  his  creditors. 
And  that  neither  Cook  nor  Goss  had  ever  been  citizens 
of,  or  resident  in  the  State. 

It  was  thereupon  agreed  that  if  the  court  should  be  of 
opinion  upon  the  fact  stated  that  the  said  last  mentioned 
writ  was  lawfully  issued,  the  judgment  should  be  for  the 
plaintiff',  the  amount  of  it  to  be  ascertained  by  the  pro- 
thonotary, but  if  otherwise,  then  for  the  defendant. 
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The  action  in  the  case  stated  was  on  a  scire  facias  at 
the  suit  of  Cook,  the  plaintiff,  on  the  recognizance  of 
bail  in  the  action  before  mentioned,  against  Gray,  the 
defendant. 

Patterson,  for  the  plaintiff:  The  question  in  the  case 
depended  mainly  on  the  statute  passed  since  the  revision 
of  our  statutes  at  large,  passed  at  Dover,  February  21, 
1859,  11  Vol.  Del.  Laivs  694,  which  repealed  the  last  six 
lines  of  the  pre-existing  provision  referred  to  in  the  case 
stated.  Under  that  provision  thus  repealed,  no  writ  of 
capias  ad  satisfaciendum  could  issue  upon  a  judgment  in  this 
State  by  a  non-resident  without  an  aifidavit  filed  by  him 
alleging  fraud  in  the  mode  indicated  against  the  defend- 
ant; but  since  the  repeal  of  that  portion  by  the  subse- 
quent act  referred  to,  no  sucii  prohibition  or  restriction 
now  existed,  and  the  law  in  regard  to  the  matter,  was 
consequently  left  just  where  it  stood  before  the  passage 
of  the  previous  statute  on  which  the  defendant  relied. 
The  repealing  act  referred  to  was  not  invalid  on  the 
ground  of  unconstitutionality,  or  otherwise.  Because  it 
was  not  an  ex  'post  facto  law  within  the  meaning  of  that 
term,  in  its  application  to  the  present  case,  although  it 
was  not  enacted  until  after  the  recognizance  of  bail  on 
which  this  action  was  founded,  had  been  entered  into  by 
the  defendant.  3  Sto.  on  Cons.  sec.  1345.  Odder  v.  B>dl,  3 
Dal.  386.  Fletcher  v.  Peek,  6  Ora7irh  138.  Ogden  v.  Saunders, 
12  Wheat,  206,  303,  329,  330,  335.  Watsun  ct.  al  v.  fiercer, 
8  Pet.  88.  Nor  because  of  its  being  retrospective  in  it.s 
application  and  operation,  for  judgment  having  been  ob- 
tained against  Goss,  which  ipso  facto  fixed  tlie  liability  of 
his  bail,  neither  of  them  had  any  vested  right  to  have  any 
particular  process  adhered  to  as  preliminary  to  the  plain- 
tifTs  availing  himself  of  his  legal  remedies  upon  it.  Any 
vested  right  appertaining  to  the  case,  rightfully  belonged 
to  the  plaintiff  to  have  any  statutory  impediments  super- 
imposed upon  his  common  laws  rights  removed ;  and 
neither  the  Federal,  nor  State  constitution  prohibits  the 
58 
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legislature  from  passing  retrospective  laws  generally. 
Watson  V.  Mercer ^  8  Pet.  110.  Bennett  v.  Boggs.  1  Bald.  74. 
Satterlee  v.  Mathe^cson,  2  Pet.  414.  Even  the  Supreme 
Court  of  the  United  States  cannot  pronounce  an  act  of  a 
State  legislature  void  as  contrary  to  the  federal  constitu- 
tion, merely  because  such  an  act  divests  vested  rights  of 
property.  Warren  Bridge  Chse,  11  Pet.  420.  But  the  court 
will  not  declare  a  law  to  be  unconstitutional,  unless  the 
conflict  between  it  and  the  constitution  is  clear  and  pal- 
pable, and  the  presumption  is  always  in  favor  of  the  va- 
lidity of  it.  Cooper  V.  Tellfair,  4  Dal.  14.  Ez  parte  McClel- 
land, 1  Coio.  550.  3  Dal.  386.  6  Cranch  87.  3  Pet.  447.  2 
Dal.  309.  7  Gill  and  Johns.  7.  19  Johns.  58.  2  Pet.  522.  4 
Greenl.  140.  6  Ibd.  412.  It  could  not  be  contended  that 
the  repealing  act  in  question  impaired  or  affected  the 
obligation  of  any  contract  with  Goss,  or  with  his  bail, 
the  defendant,  but  it  related  to  and  affected  only  the 
remedy  or  judicial  process  on  the  judgment  by  way  of 
executing  and  collecting  it,  and  wheu  such  was  the  case, 
it  did  not  in  contemplation  of  law  and  in  the  purview  of 
the  provision  of  the  constitution  of  the  United  States  on 
the  subject,  touch  or  effect,  much  less  impair  the  obliga- 
tion of  the  contract.  2  Sto.  on  Cons.  sees.  1376,  1390. 
Tharpley  v.  Hamer,  9  S.  and  M.  310.  Stocking  v.  Hunt,  3 
Denio  274.  Mason  v.  Haile,  12  Wheat.  370.  Bruce  v.  Schylcr, 
4  Gilm.  221.  4  Watts  and  Sergt.  218.  1  Mcl^ean  35.  5  Ilow. 
(Miss.)  285.  And  there  was  no  doubt  that  in  a  general 
sense,  the  mode  of  process  constitutes  a  part  of  the  rem- 
edy. Sto.  on  Conft.  of  Laws,  sec.  568. 

But  could  a  process  which  would  be  legal  and  valid 
against  Goss,  the  defendant  in  the  judgment,  be  illegal 
and  invalid  against  the  special  bail,  the  defendant  in  this 
action  ?  Or  in  other  words,  could  the  repealing  act  be 
constitutional  and  operative  against  Goss  and  at  the  same 
time  unconstitutional  and  inoperative  against  Gray  ?  The 
power  of  the  legislature  to  interfere  with  vested  rights, 
was  it  seemed  unlimited,  subject  only  to  the  restrictions 
to  be  found  in  the  federal  and  state  constitutions.  Butler 
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V.  Palmer  J 1  BUI  324.  The  People  ex  rel.  Israel  v.  Tibbtz,  4 
Cow.  384,  392.  Cochrane  v.  Van  Sorlay,  20  Wend.  526. 
The  People  v.  Livingston^  6  Wend.  526.  Mayor  of  New  York 
V.  Miln,  11  Pet.  103.  Suydam  and  Boyd  v.  BroadnaXy  14  Pet. 
67.  10  How.  S95.  3  Wo^A.  313.  But  was  there  any  vested 
right  in,  or  any  contract  in  this  case  with  the  special  bail 
divested  or  impaired  by  the  exercise  of  the  sovereign  and 
legislative  power  of  the  State  in  question  ?  And  what  is 
the  nature  of  the  undertaking  of  special  bail  ?  Is  it  a 
contract  within  the  purview  of  the  constitution  ?  A  sci. 
fa.  sur.  recognizance  is  a  judicial  writ  to  have  execution 
upon  a  debt  of  record.  Cresman  v.  People,  3  Gilm.  351. 
Beers  et  al.  v.  Haughton,  9  Pet.  329.  But  a  statutory  bond 
taken  in  a  proceeding  like  this,  was  not  a  private  contract, 
but  rather  a  statutory  engagement.  Mason  v.  Haile,  12 
Wheats  370.  Had  Goss  been  surrendered  by  his  bail  in 
this  case,  would  the  court  have  ordered  his  discharge  on 
the  ground  of  the  passage  of  the  act  in  question  after  the 
recognizance  of  bail  had  been  taken  ?  Certainly  not ; 
and  if  not,  how  then  could  the  bail  be  discharged  on  that 
ground  ?  For  the  doctrine  was  now  clearly  established 
that  when  the  principal  would  be  entitled  to  an  immediate 
and  unconditional  discharge,  if  he  had  been  surrendered, 
the  bail  will  be  entitled  to  relief  by  entering  an  exonerctur 
without  any  surrender.  Beers  et  al.  v.  Houghton  9  Pet.  358. 
Conely  v.  Griffen,  3  Harr.  333.  A  ground  that  would  not 
be  sufficient  for  the  exoneration  of  the  principal,  ought 
not  to  serve  to  exonerate  the  bail,  more  especially  where 
it  arose  from  the  act  of  a  superior  power  without  the  pro- 
curement, connivance,  or  consent  of  the  plaintift"  in  the 
action. 

D.  3/.  ^a^e5,  for  the  defendant:  Underthe  recognizance 
of  bail  and  the  law  then  in  force,  he  denied  that  the  bail 
was  liable,  without  an  affidavit  of  fraud  bad  been  filed 
against  the  principal  before  the  ca.  sa.  was  issued  against 
him,  unless  the  repealing  act  of  1859  changed  the  obli- 
gation of  the  bail,  which  it  could  not  do  under  article  1, 
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section  10  of  the  constitution  of  the  United  States,  inas- 
rauch  as  it  would  impair  the  obligation  of  his  contract, 
iiefore  the  act  of  repeal  was  passed,  the  bail  was  only 
qualifiedly  liable  ;  but  after  its  passage,  if  it  was  subject 
to  it,  his  obligation  at  once  became  unqualified  and  ab- 
solute. And  that  could  not  be  done  under  the  provision 
of  the  constitution  before  referred  to.  To  change  the 
obligation  of  a  contract  in  any  manner  by  adding  to,  or 
increasing  it  on  the  one  side,  or  by  removing,  or  diminish- 
ing the  reciprocal  obligation  of  the  other  party,  was  just 
as  much  an  infraction  of  that  provision  of  the  constitu- 
tion and  an  impairing  of  the  obligation  of  it,  as  the  un- 
making, or  the  entire  abrogation  of  the  contract  itself 
could  be.  2  Sto.  on  Cons.  sees.  1378,  1385.  3  Wash.  214, 
257,  281,  302.  Sturges  v.  Orowninshield,  4  Wheat.  122,  197. 
Ogden  v.  Saunders,  12  Wheat.  214,  257,  281,  302.  Cam/range 
V.  Bumell,  4  Wheat.  340.  Bronson  v.  Kinzie,  1  How.  311. 
McOracken  v.  Hey  ward,  2  How.  608. 

The  obligation  of  a  contract  did  not  spring  alone  from 
the  terms  of  it,  but  from  those  terms  and  the  law  as  it 
existed  at  the  time  ol  the  making  of  the  contract  in  re- 
gard to  the  subject  matter  of  it.  Certain  contracts  con- 
tain in  the  express  terms  of  them  all  that  is  to  be  done 
under  them,  as  for  instance,  a  bond  for  the  payment  of  a 
sum  of  money  simply.  But  there  were  many  contracts, 
and  classes  of  contracts  in  regard  to  which  this  could  not 
he  said,  because  they  necessarily  import  and  imply  terms 
not  expressed  in  them,  and  which  may  not  even  be  ap- 
prehended by  the  parties  at  the  time  of  entering  into 
them,  but  which  nevertheless  are  essential  to  the  force, 
obligation  and  effect  of  them  and  which  the  law  by  im- 
plication incorporates  in  them,  such  as  promissory  notes, 
mortgages,  and  if  he  were  called  upon  to  suggest  an  es- 
pecially apt  illustration  of  one  of  the  latter  class,  he 
would  particularly  mention  a  recognizance  of  bail.  In 
the  first  class  to  which  he  had  alluded  the  contract  in  terms 
contains  no  stipulation  tor  days  of  grace,  protest,  or  no- 
tice of  non-payment  after  it,  and  yet  in  such  cases,  these 
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by  operation  of  law  become  a  part  of  the  contract  and 
enter  into  and  constitute  as  much  the  obligation  of  it,  as 
if  they  were  in  express  terms  embodied  in  it.  And  this 
was  altogether  independent  of  and  distinct  from  the  mat- 
ter of  the  remedy  on  the  contract,  which  he  admitted  the 
legislature  might  modify  at  its  pleasure,  without  affecting 
or  impairing  the  obligation  of  it.  The  cases  which  he 
had  already  cited  not  only  distinctly  recognize  this  princi- 
ple, but  would  serve  to  show  quite  as  clearly  the  manifest 
distinction  on  that  point. 

As  to  a  recognizance  of  special  bail,  the  obligation  of 
the  contract  and  the  liabilities  of  the  bail  depended  less 
on  the  terms  of  the  instrument  than  upon  the  rules  of 
the  court  in  which  it  was  taken  and  the  principles  of  law 
applicable  to  it.  Beers  v.  Houghton^  9  Pet.  356.  If  the  re- 
quirement alluded  to  in  the  repealed  provision  of  the 
statute  which  was  in  force  when  the  recognizance  of  bail 
in  this  case  was  taken,  constituted  a  condition  of  it  in 
effect,  then  it  was  a  qualified  one,  which  the  repeal  of 
that  provision  afterward  converted  into  an  absolute  and 
unqualified  condition.  But  what  is  the  nature  of  the 
obligation,  or  liability  of  special  bail  ?  He  is  not  a  surety 
for  the  principal,  nor  is  his  obligation  simply  to  pay  the 
money  sued  for  in  case  the  principal  fails  to  do  so ;  but 
his  obligation  is  primarily  to  produce  his  body  in  case  he 
fails  to  satisfy  the  judgment,  or  voluntarily  surrender 
himself  into  the  custody  of  the  law  therefor,  and  there- 
fore his  obligation  as  special  bail  does  not  and  cannot 
arise  and  has  no  practical  effect  until  a  ca.  sa.  has  issued 
against  the  principal,  and  whatever  discharges  the  princi- 
pal from  that,  will  entitle  his  special  bail  to  an  exonera- 
tion from  the  obligation  of  the  recognizance.  This  is  the 
primary  obligation  of  the  bail  under  the  recognizance, 
and  whatever  qualifies  this,  qualifies  his  obligation  as 
such,  and  whatever  changes  it,  changes,  and  of  course, 
impairs  in  the  sense  and  meaning  of  the  constitution,  the 
obligation  of  his  undertaking  and  engagement  under  it. 
Beers  v.  Houghton,  9  Pet.  356.  1  Tidcl.  Pr.  354.  9  Wend.  462. 
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The  ca.  sa.  is  issued  merely  to  fix  the  liability  of  the 
bail,  and  is  not  a  remedy  upon  the  contract,  or  recog- 
nizance of  the  bail.  The  ca.  sa.  against  the  principal  is 
therefore  what  determines  and  fixes  the  obligation  of  the 
bail ;  but  it  is  not  a  remedy  on  the  recognizance  of  the 
bail,  because  it  must  precede  the  determination  of  his 
liability  upon  it,  and  has  no  characteristic,  or  property 
whatever  of  a  remedy  upon  his  contract ;  because  there  can 
be  no  breach  of  the  recognizance  on  his  part  until  after 
the  ca.  sa.  is  issued  against  the  principal  and  he  has  failed 
to  be  forthcoming  in  response  to  it.  When  we  speak  of 
legal  remedies,  or  a  remedy  at  law,  upon  a  contract  in 
contradistinction  to  the  legal  obligation  of  it,  although 
the  one  cannot  exist  without  the  other,  it  yet  always  im- 
ports legal  process  upon  the  contract  itself  to  enforce  the 
obligation  of  it  because  of  the  breach  of  it.  There  was 
therefore  no  reason  for  the  contention  that  this  case  fell 
within  the  principle  recognized  in  the  cases  cited  on  the 
other  side,  all  of  which  related  to  the  remedy  upon  and 
not  to  the  obligation  of  the  contract.  To  give  such  an 
operation  therefore  to  the  repealing  act  in  question  as 
had  been  contended  for  on  the  other  side,  would  be  to 
render  it  retrospective  as  to  the  obligation  of  it  and  not 
as  to  the  remedy  upon  the  recognizance  of  bail  in  the 
present  case,  which  would  have  the  effect  even  upon  the 
authority  of  those  cases,  to  render  it,  so  far  as  this  case 
was  concerned,  unconstitutional,  inoperative  and  void. 
But  is  there  after  all,  anything  in  the  act  in  question  to 
require  the  court  to  so  construe  it  as  to  give  it  a  retro- 
active operation  ?  Was  there  anything  in  the  terms  of  it 
which  indicated  that  the  legislature  contemplated  or  in- 
tended that  it  should  have  any  other  effect  or  operation 
than  such  as  usually  attended  upon  the  enactment  of 
statutes  by  it,  that  is  to  say,  that  they  are  to  have  the 
force  and  effect  of  public  laws  from  the  date  of  their  pas- 
sage only,  unless  a  clear  and  evident  intention  appears  to 
the  contrary;  and  unless  it  does  so  appear,  the  court  will 
in  no   case  give   such  a  construction  to  a  statute  as  to 
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impart  to  it  any  retrospective  operation,  or  effect  what- 
ever. Sedw.  on  Cons,  and  Stat.  Law  132.  2  Show.  17.  2  Mod. 
310.  4  Burr.  2460.  Moore  v.  Duslen,  2  Exch.  22.  Dash  v. 
Vankleck,  7  Johns.  477.  Johnson  v.  Bumill,  2  Hill  238.  TAe 
People  V.  Cumal,  2  iSeW.  463.  Boyd  v.  Barringer,  23  JJ/iss. 
421.  Plumb  V.  Sawyer,  21  Conn.  351.  Duffiel  v.  Smith  et  al., 
2  <S<r^.  awii  Rawle  690.  Bedford  v.  Skilling  et  ai,  4  «Sfer^.  ^ 
Bawkj  401.  Hasting  v.  Lane,  15  Maine  134.  5  ^ac.  J.6r. 
836.  1  5^cA:.  Cbm.  46. 

ComegySy  for  the  same :  If  the  repealing  act  in  this  case 
was  to  be  considered  as  affecting  the  remedy  only  and 
the  legislature  may  ad  libitum  interfere  with  and  modify 
the  remedy  on  the  ground  that  it  does  not  impair  the 
obligation  of  the  contract,  or  the  recognizance  of  bail  in 
this  instance,  then  it  would  be  perfectly  competent  for  it 
to  enact  that  the  obligation  of  bail  should  become  fixed 
and  absolute  on  the  recovery  of  judgment  against  the 
principal,  without  any  ca.  sa.  whatever.  But  would  that 
be  in  consonance  with  the  undertaking  and  engagement 
of  the  bail,  which  was  in  the  alternative,  or  originally 
conditional  in  its  character  only,  that  if  the  principal,  the 
defendant  in  the  suit,  on  the  recovery  of  the  judgment 
against  him.  did  not  surrender  his  body  on  such  a  writ 
being  sued  out  against  him,  or  the  bail  did  not  thereupon 
do  it  himself,  then  and  in  that  event  the  latter  should  be 
liable  for  the  amount  so  recovered  against  him  ?  For  such 
was  the  original  condition  and  such  was  the  original  and 
only  obligation  of  the  bail  in  the  recogniz mce  ;  and  al- 
though it  might  not  have  been  embodied  in  exactly  so 
many  words,  yet  in  contemplation  of  luw  and  in  point 
of  fact  it  was  as  distinctly  understood  and  implied 
in  it,  as  if  it  had  been  inserted  in  it  in  so  many  express 
words,  for  the  law  made  it  a  part  of  the  recognizance. 
Well,  if  the  unwritten,  or  common  law  made  this  a  part 
of  the  obligation  thus  assumed  by  him,  did  not  the  ex- 
press provision  of  the  written  law,  or  statute  then  existing 
and  in  force  on  the  subject,  equally  make  it  at  that  time 
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one  of  the  essential  and  necessarily  implied  terms  and 
conditions  which  must  precede  the  absolute  completion 
and  fixation  of  his  obligation  and  undertaking  under  it, 
that  there  should  also  be  an  affidavit  of  fraud  filed  by  the 
plaintiff  in  the  suit,  or  some  one  for  him  such  as  the  law 
then  required  in  such  a  case,  before  the  plaintiff  should 
be  allowed  to  sue  out  such  a  writ  in  order  thus  to  fix  and 
complete  the  obligation  and  liability  of  the  bail  for  the 
debt  ?  Were  not  therefore  both  of  these  precedent  terms 
and  conditions — and  the  latter  quite  as  much  as  the 
former, — necessarily  implied  and  understood,  and  by  the 
law  made  most  material  and  substantial  parts  of  the  con- 
tract of  bail  in  this  case,  and  effect  and  qualify  in  a  most 
essential  respect,  if  they  do  not  in  fact,  constitute  and 
compose  his  sole  obligation  under  it?  And  was  it  then 
in  the  power  of  the  legislature  by  any  act  which  it  could 
pass,  to  abrogate  and  abolish  both,  or  either  of  these  pre- 
cedent terms  and  conditions,  as  well  understood  and  im- 
plied, as  if  they  had  been  expressly  embodied  in  the  con- 
tract at  the  time,  without  impairing  the  obligation  of  it, 
and  making  another  and  entirely  different  contract  out 
of  it?     If  so,  he  was  at  a  loss  to  comprehend  it. 

It  so  happened  in  this  case,  that  this  very  provision  of 
the  statute  which  it  was  now  contended  on  the  other  side, 
was  without  prejudice  or  detriment  in  contemplation  of 
law  to  the  defendant  in  the  present  action,  and  did  not 
impair  or  in  any  manner  affect  the  obligation  of  his 
contract  under  the  recognizance,  constituted  the  chief  con- 
sideration at  the  time  which  induced  him  to  enter  into 
it.  Neither  of  the  parties,  the  plaintiff,  or  defendant,  in 
that  suit,  were  citizens  of,  or  resided  in  this  State  ;  but 
the  defendant  in  that  suit  was  well  known  to  the  defend- 
ant in  this  action,  as  a  gentleman  of  high  character  and 
unimpeachable  integrity,  and  as  he  had  every  reason  to 
believe  that  no  such  affidavit  of  fraud,  as  the  law  then  re- 
quired and  we  inpist  still  requires,  could  ever  be  liled 
against  him,  he,  of  course,  had  no  hesitation,  i)ecauHe  he 
apprehended  no  danger,  in  entering  into  the  recognizance 
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as  his  special  bail  in  that  action.  The  case  therefore  ad- 
dressed itself  to  his  counsel,  if  not  to  the  court,  as  one 
of  more  than  ordinary  interest  and  hardship  under  the 
particular  circumstances  which  had  attended  it. 

J.  A.  Bayard^  for  the  plaintiff:  At  common  law  and  by 
the  course  of  the  courts  in  England,  the  ca.  sa.  is  issued, 
not  for  the  purpose  of  arresting  the  principal,  for  it  might 
lie  in  the  office  of  the  sheriff  four  days  and  then  be  re- 
turned, without  any  search  for,  or  effort  made  to  arrest 
him,  but  for  the  purpose  only  of  enforcing  the  liability  of 
the  bail.  It  was  no  part  of  the  condition,  and  was  not 
one  of  the  terms  of  the  contract,  that  a  ea.  sa.  should  be 
issued,  or  the  bail  would  be  discharged.  It  was  only  by 
the  practice  of  the  courts  there  that  a  ea.  sa.  in  such  case 
was  issued  and  became  necessary,  and  our  statute  had 
followed  it.  But  to  show  that  it  constitutes  no  part  of 
the  condition,  or  of  the  terms  of  the  contract,  but  has 
relation  merely  to  the  remedy  upon  it,  it  was  only  neces- 
sary to  remark  that  the  obligation  of  the  recognizance  is 
not  discharged,  even  if  no  ca.  sa.  is  issued  on  the  judg- 
ment against  the  principal,  and  it  was  only  necessary  when 
the  plaintiff  is  about  to  proceed  to  his  remedy  against  the 
bail  for  the  debt.  Besides,  the  ca.  sa..  is  not  against  the 
bail,  but  it  is  against  the  principal  and  the  defendant  in 
the  judgment,  and  being  a  writ  of  execution  on  the  judg- 
ment, what  possible  pretext  could  there  be  for  saying 
that  it  does  not  relate  to  the  remedy,  but  is  by  implication 
of  law  and  the  intendment  of  the  parties,  one  of  the  terms 
and  a  part  of  the  condition  of  the  contract  of  bail  ?  The 
acts  in  question,  both  the  repealing  and  the  repealed  act, 
merely  affected  the  remedial  proceeding  at  law  against 
the  bail,  but  it  had  nothing  to  do  with  the  contract  itself, 
or  the  terms,  conditions,  or  obligation  of  it.  And  this 
as  a  matter  which  merely  pertains  and  relates  to  the 
remedy,  or  to  a  proceeding  preparatory  to  the  enforce- 
ment of  it,  does  not  at  all  depend  upon  the  liability  of 
the  bail  as  either  expressed  or  implied  in  the  recognizance, 
59 
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or  any  part  of  the  contract,  but  upon  the  provisions  of 
the  law  and  the  rules  of  the  court  in  regard  to  the  mat- 
ter; and  which,  inasmuch  as  they  pertain  and  relate  to 
the  remedy  exclusively,  may  be  varied,  or  modified  at 
any  time  by  the  power  which  creates  and  prescribes  them. 
And  therefore  it  was  that  Justice  Story  remarked  in  the 
case  of  Beers  v.  Haiighton^  9  Pet.  356,  that  the  recognizance 
of  special  bail  being  part  of  the  proceedings  in  a  suit, 
and  subject  to  the  regulation  of  the  court,  the  nature,  ex- 
tent and  limitations  of  the  responsibility  created  thereby 
were  to  be  decided,  not  by  a  mere  examination  of  the 
terms  of  the  instrument,  but  by  a  reference  to  the  known 
rules  of  the  court  and  the  principles  of  law  applicable 
thereto.  Whatever  in  the  sense  of  those  rules  and  princi- 
ples will  constitute  a  discharge  of  the  liability  of  the 
special  bail,  must  be  deemed  included  within  the  purview 
of  the  instrument  as  much  as  if  it  had  been  expressly 
stated  in  it. 

As  to  the  point  made  on  the  other  side  that  in  the  con- 
struction of  a  statute  it  was  never  to  receive  such  as  would 
give  it  a  retrospective  operation,  unless  it  was  expressly 
provided  in  it,  or  it  was  clear  and  evident  in  it  that  it 
was  intended  to  have  such  efiect,  he  would  simply  say 
that  in  the  case  then  before  the  court,  the  judgment  on 
which  the  ca.  sa.  was  issued  was  not  recovered  until  after 
the  repealing  statute  in  question  was  enacted,  and  relates 
only  to  judgments  recovered  by  non-residents,  with  or 
without  special  bail,  and  to  writs  of  ca.  sa.  thereon,  but 
without  a  word  about  special  bail.  What  reason  could 
there  then  be  for  such  an  objection,  since  it  had  no  retro- 
active operation  whatever  with  reference  to  that  judg- 
ment ? 

Gilpin,  C.  J.,  announced  the  opinion  of  the  court :  This 
case  comes  up  on  a  case  stated  and  questions  reserved  for 
hearing  before  all  the  Judges. 

It  appears  from  the  record  that  the  plaintifi",  Andrew 
D.  Cook,  instituted  suit  against  one  George  Goss  on  the 
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12th  of  July,  1856,  that  Andrew  C.  Gray  became  the 
special  bail  of  Goes  on  the  10th  of  September,  1857,  and 
that  judgment  was  recovered  against  the  latter  on  the  23d 
of  November,  1859. 

On  the  14th  of  March,  1 860,  a  writ  of  ca.  sa.  was  sued 
out  against  Goss  returnable  to  the  next  May  term,  which, 
in  due  course,  was  returned  by  the  sheriff /ion  est  inventus'. 
Both  Cook  and  Goss  were  non-residents  of  this  State,  at 
the  time  the  judgment  was  recovered. 

A  writ  of  scire  facias  was  sued  out  against  Andrew  C. 
Gray,  as  special  bail,  on  the  10th  of  June,  1860,  returnable 
to  the  November  term  following. 

At  the  time  Mr.  Gray  became  special  bail,  the  fifty- 
second  section  of  chapter  one  hundred  and  eleven  of  the 
revised  statutes  of  this  State,  was  in  full  force. 

By  the  concluding  paragraph  of  this  section,  it  is  de- 
clared that  no  writ  of  capias  ad  satisfaciendum,  shall,  in 
any  case,  be  issued  upon  a  judgment  at  the  suit  of  a  per- 
son not  at  the  time  such  judgment  is  recovered  residing 
within  this  State,  without  an  affidavit  of  fraud  first  made 
and  filed  as  therein  before  is  specially  provided.  After- 
ward, on  the  21st  of  February,  1859,  for  reasons  not  gen- 
erally understood,  the  legislature  was  induced  to  repeal 
the  said  concluding  paragraph  of  section  fifty-two.  This 
was  done  after  the  entering  of  special  bail,  and  before 
the  recovery  of  judgment  against  Goss.  The  repealing 
act  contains  no  saving,  as  to  pending  suits  ;  it  merely  de- 
clares "  that  the  concluding  paragraph,  being  the  last  six 
lines  of  section  fifty-two  of  chapter  one  hundred  and 
eleven  of  the  revised  statutes  of  the  State  of  Delaware 
be,  and  the  same  hereby  is  stricken  out,  and  repealed," 

No  affidavit  of  fraud  was  made  and  filed  by  the  plain- 
tiff prior  to  the  issuing  of  the  writ  of  capias  ad  satisfacien- 
dum ;  and  this  circumstance,  in  connection  with  the  con- 
struction to  be  given  to  the  act  of  the  legislature  of  the 
21st  of  February,  1859,  has  given  rise  to  the  controversy 
in  this  suit, — a  controversy,  involving  a  consideration  of 
the  power  of  a  state  to  change  or  modify,  by  legislation 
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the  remedies  given  by  the  existing  law,  for  the  enforce- 
ment of  contracts. 

Upon  this  state  of  facts  two  'questions  have  been  sub- 
mitted for  our  decision.  First,  Whether  the  repealing 
statute  of  the  2l6t  of  February,  1859,  impairs  the  obliga- 
tion of  the  contract  entered  into  by  the  defendant,  as 
special  bail?  Second,  Whether  the  said  repealing  statute 
should  be  so  construed  as  to  give  to  it  a  retrospective 
operation  ?  Both  of  these  questions  have  been  very 
elaborately  and  ably  argued  by  counsel  on  both  sides ; 
and  most  of  the  authorities,  having  a  bearing  upon  the 
subject  have  been  brought  to  our  attention.  We  propose 
to  consider  these  questions  in  the  order  in  which  they 
have  been  presented.  In  regard  to  the  first,  it  may  be 
proper  to  observe  generally,  that  a  distinction  is  taken  in 
the  books,  between  a  contract,  and  the  obligation  of  a 
contract.  Indeed,  the  distinction  seems  so  manifest  from 
the  very  terms  of  the  constitution,  as  to  require  no  aid 
from  judicial  interpretation  or  authority  to  support  it. 
A  contract  is  defined  to  be  a  compact  between  two  or 
more  persons ;  or,  an  agreement  to  do,  or  not  to  do,  a 
particular  thing.  It  matters  not  whether  the  contract  be 
executed  or  executory, — expressed  in  terms,  or  implied 
by  law.  It  may  in  f(»rm  be  a  grant,  which,  in  effect,  is  a 
contract,  but  a  contract  executed,  the  obligation  of  which 
continues  to  exist  for  its  protection.  The  constitution 
makes  no  discrimination  whatever,between  difl:erent  kinds 
or  classes  of  contracts.  By  its  terms  and  its  spirit,  it 
comprehends  and  takes  under  its  protection  all  that  are 
valid  of  every  description. 

The  obligation  of  a  contract,  that  is  to  say,  the  civil 
obligation,  for  this  alone  as  distinguished  from  the  merely 
moral  obligation,  is  intended  to  be  protected  by  the  con- 
stitution, is  that  hiw  which  binds  a  party  to  perform  his 
undertaking;  and  it  consists  in  the  effective  torco  of  the 
law  which  applies  to,  and  compels  performance  of  the 
contract,  or  a  compensatory  equivalent  in  the  way  of 
damages  for  non-perforrnance.     It  is  not  in  the  contract 
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itself,  that  the  obligation  ae  an  inherent  quality,  can 
properly  be  said  to  reside,  but  in  the  law  of  the  contract. 

The  broad  and  unqualified  doctrine,  that  the  existing 
laws  of  a  state  enter  into,  and  form  an  essential  part  of 
the  contract,  would,  it  seenis,  if  carried  out  to  its  logical 
results,  operate  most  injuriously  in  restraint  of  the  legis- 
lative power  of  the  states  over  subjects  hitherto  consid- 
ered as  being  clearly  within  their  legitimate  jurisdiction. 
Do  all  the  laws  of  the  state,  enter  into  and  form  part  of 
the  contract?  If  not  all,  then  what  portion  of  them  ?  and 
where  are  we  to  draw  the  line  of  discrimination  be- 
tween those  that  enter  into  the  contract,  as  one  of  its 
conditions  or  stipulations,  and  those  which  do  not  ?  This, 
at  least,  is  certain, — the  doctrine  that  the  law  of  the  rem- 
edy enters  into  the  contract,  finds  no  sanction  in  the  de- 
cisions of  Chief  Justice  Marshall,  or  the  other  great 
Judges  of  his  day ;  and  the  only  decisions  which  seem  to 
give  countenance  to  such  a  doctrine,  are  of  comparative 
modern  origin,  and  claim  a  different  paternity.  It  would 
appear,  therefore,  to  be  the  part  of  wisdom  to  adhere  to 
the  old  doctrine,  that,  whilst  the  laws  of  a  state  where  a 
contract  is  made,  determine  its  validity,  construction,  and 
obligation,  they  do  not  in  fact  enter  into  and  become  an 
essential  part  of  the  contract  itself. 

The  distinction  between  the  obligation  of  a  contract, 
and  the  remedy  for  its  enforcement,  ought  to  be  consid- 
ered as  well  established.  It  was  first  authoritatively  set- 
tled in  the  year  1819,  in  the  case  of  Sturgis  r.  Orotvninshielil, 
4  Whcaioii,  122.  Chief  Justice  Marshall,  who  delivered 
the  decision  of  the  court  in  that  case,  says,  that  "  the 
distinction  is  founded  in  the  nature  of  things,  and  that 
without  impairing  the  obligation  of  the  contract,  the 
remedy  may  certainly  be  modified  as  the  wisdom  of  the 
legislature  shall  direct."  And  this  doctrine,  has  been 
recognized  and  aflirmed,  by  a  long  series  of  decisions, 
from  that  day  to  this. 

In  the  case  of  the  Charles  Hirer  Bridge  v.  Warrin  Bridge 
i'((d.,\l  Peters  5S1,  Mr.  Justice  McLean  declares,  "that 
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after  a  careful  examination  of  the  questions  adjudged  by 
the  Supreme  Court  they  seem  not  to  have  decided,  in 
any  case,  that  the  contract  is  impaired  within  the  mean- 
ing of  the  federal  constitution,  where  the  action  of  the 
state  has  not  been  on  the  contract."  Even  as  late  as  the 
case  of  Butler  et  al.  v.  Pennsylvania,  reported  in  10  Howard 
416,  the  Supreme  Court  say,  that  the  contracts  designed 
to  be  protected  by  the  tenth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  are  "  contracts  by 
which  perfect  rights — certain,  definite,  fixed  private  rights 
of  property,  are  vested."  What  vested  right,  what  prop- 
erty, can  a  party  have  in  a  mere  remedy  ?  The  same  dis- 
tinction between  the  obligation  and  the  remedy,  is  to  be 
found  in  Mason  v.  Haile,  12  Wheatoji,  370.  Also  in  Broii- 
son  V.  Kenseij,  1  Howard  315,  where  Chief  Justice  Taney 
says,  "  a  state  may  undoubtedly  regulate  at  pleusure  the 
mode  of  proceeding  in  its  courts,  in  relation  to  past  con- 
tracts, as  well  as  future."  So  also,  in  McCracken  v.  Hay- 
ward,  2  Howard  608,  in  which  Judge  Baldwin  concedes 
the  power  of  the  state  to  "  prescribe  and  shape  the  rem- 
edy." We  might  cite  many  other  authorities,  but  it  is  not 
our  purpose  to  go  into  a  critical  examination  of  the 
numerous  decisions,  bearing  more  or  less  directly  on  the 
question,  which  have  been  made  in  the  Federal  and  State 
Courts.  The  distinction  may,  perhaps,  be  considered  a 
nice  one,  and  it  may  sometimes  be  very  difficult  to  de- 
termine whether  a  law  effects  the  remedy  or  impairs  the 
right. 

Nevertheless,  without  undertaking  to  criticise  the  wis- 
dom of  the  distinction,  it  is  surely  enough  for  us  to  know 
that  it  has  been  authoritively  settled  and  uniformly  held 
by  the  federal  tribunals.  But  whilst  I  say  this,  I  must 
in  candor  admit  that  the  cases  of  Bronson  v.  Kensey,  and 
McVrackcn  v.  Hayward  go  further  in  favor  of  the  theory 
that  the  existing  law  is  incorporated  into  the  contract, 
than  any  of  the  cases  which  preceded  them  ;  and  that 
they  have  a  tendency,  especially  the  latter,  to  confine  the 
operation  of  the  distinction   between  the   right  and   the 
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remedy,  within  narrower  limits,  than  is  justified  by  pre- 
vious decisions  in  the  same  court. 

It  is  however,  worthy  of  remark,  in  respect  to  these 
cases  that  they  might  have  been  decided  on  other  grounds, 
without  touching  the  constitutional  question — that  the 
court  was  not  unanimous — that  they  were  decided  with- 
out argument  on  the  constitutional  question — and  that  in 
fact,  they  constitute  an  unwise  departure  from  the  settled 
practice  of  the  court,  never  to  decide  so  grave  a  question 
as  the  constitutionality  of  a  state  law,  unless  the  question 
were  necessarily  involved  in  the  decision  of  the  case  be- 
fore the  court.  In  neither  of  these  cases  was  the  ques- 
tion of  the  constitutionality  of  the  laws  of  Illinois  prop- 
erly before  the  court  for  its  decision. 

By  the  act  of  Congress  of  the  29th  September,  1789,  it 
was  provided  "  that  the  forma  of  writs  and  executions, 
except  their  style,  in  the  circuit  and  district  courts,  in 
suits  at  common  law,  shall  be  the  same  in  each  state  re- 
spectively, as  are  now  used  or  allowed  in  the  Supreme 
Courts  of  the  same."  And  by  the  act  of  the  8th  of  May, 
1792,  this  provision  is  substantially  re-enacted,  "  subject 
to  such  alterations  and  additions  as  the  courts  respectively 
shall,  in  their  discretion  deem  expedient." 

On  the  2d  of  xMarch,  1793,  congress  by  an  other  act 
declared  in  substance  that  writs  of  A",  fa.  issuing  out  of 
the  courts  of  the  United  States,  should  as  to  their  execu- 
tion, and  the  appraisement  of  property  taken  under  them, 
conform  to  the  practice  in  similar  proceeding  in  the  state 
courts. 

Under  this  state  of  the  law,  the  cases  of  Wayman  r. 
Southard,  10  WheaUm  2,  and  The  Bank  of  iht  United  .States 
V.  Ifalstead,  10  Wheaion  51  arose,  involving  as  it  was 
thought,  the  constitutionality  of  certain  laws  of  the  State 
of  Kentucky  in  relation  to  execution  process;  but  the 
Supreme  Court  of  the  United  States  held  that  the  acts  ol 
Congress  of  1789,  and  of  1792  did  not  apply  to  States 
subsequently  admitted  into  the  Union  ;  and  that,  as  the 
Kentucky  statutes  had  not  been  adopted  by  the  Circuit 
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Court  of  the  United  States  for  the  State  of  Kentucky, 
they  did  not  apply  to  the  United  States  Courts.  The  Su- 
preme Court  therefore  declined  to  decide  the  question 
of  the  constiutionality  of  those  laws. 

In  consequence  of  these  decisions  Congress  passed  the 
process  act  of  May  19th,  1828,  which  declares  "  that  writs 
of  execution  and  other  final  process  issued  on  judgments 
and  decrees  rendered  in  any  of  the  Courts  of  the  United 
States  and  the  proceedings  thereupon,  shall  be  the  same 
as  are  now  used  in  the  courts  of  the  states."  And  it  pro- 
vided "that  it  should  be  in  the  power  of  the  courts,  if 
they  see  fit,  in  their  discretion,  by  rules  of  court,  so  far 
to  alter  final  process  in  said  courts,  as  to  conform  the  same 
to  any  change  which  may  be  adopted  by  tlie  legislature 
of  the  respective  states  for  the  state  courts." 

By  this  law  of  1828,  the  Circuit  Court  had  authority 
to  adopt  the  Illinois  statutes  in  regard  to  final  process. 
But  its  authority  was  to  adopt  them  as  a  whole,  and  not 
in  part  only.  The  Circuit  Court,  however,  undertook  to 
alter  and  adopt  them  in  part  only,  which  was  not  warranted 
by  the  act  of  Congress  of  1828,  and  so  the  Supreme  Court 
held.  Hence,  there  was  no  adoption  of  the  Illinois  statutes 
according  to  the  meaning  of  the  act,  and  the  question  of 
their  constitutionality  was  not  legitimately  before  the 
court  for  adjudication.  And  yet  a  majority  of  the  Judges 
assumed,  contrary  to  the  settled  practice  of  the  court,  to 
decide  without  argument,  a  grave  constitutional  question 
not  properly  before  them,  and  the  deciding  of  which  was 
not  necessary  to  the  decision  of  the  case?  before  the  court. 
Judge  McLean  in  dissenting  from  the  opinion  of  the  ma- 
jority of  the  court  says  that  the  points  certified  from  the 
Circuit  Court,  "  would  be  answered  by  saying  that  the 
acts  of  the  legislature  referred  to  can  have  no  operation 
in  the  case."  And  he  expresses  his  regret  that  the  court 
deemed  it  "  necessary  or  proper  to  consider  the  constitu- 
tionality of  the  above  acts,  and  holding  them  unconstitu- 
tional " — the  decision  of  the  matters  before  the  court  not 
requiring  this  judgment.     And    he  remarks   "  it    is   the 
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more  to  be  regretted,  as  there  was  uo  argument,  written 
or  oral,  to  sustain  these  laws." 

Mr.  Justice  Catron  says  in  the  case  of  McOravken  v. 
Hayward,  "  I  have  formed  no  opinion,  whether  the  statute 
of  Illinois  is  constitutional  or  otherwise.  The  question 
raised  on  it  is  one  of  the  most  delicate  and  difficult  of 
any  presented  to  this  court;  and  as  our  decision  affects 
the  state  courts  throughout,  in  their  practice,  I  feel  un- 
willing to  form  or  express  any  opinion  on  so  grave  a 
question,  unless  it  is  presented  in  the  most  undoubted 
form,  and  argued  at  the  bar." 

Under  these  circumstances,  we  may  well  view  with 
caution  the  tendency  of  these  decisions,  to  ignore  to  some 
extent  at  least,  the  distinction  between  the  right  and  the 
remedy, — a  tendency,  which  finds  no  sanction  in  the 
previous  decisions  of  the  court,  and  which,  as  it  appears 
to  us,  would  be  both  unsound  and  unwise  to  follow. 

It  has  been  insisted  for  the  defendant  that  the  52  sec- 
tion formed  part  of  the  contract  of  bail,  and  that  as  a 
consequence  the  making  and  filing  an  afiidavit  of  fraud 
as  prescribed  by  that  section,  became  a  condition  pre- 
cedent to  the  issuing  of  the  writ  of  capias  ad  satisfaciendum. 
If  this  position  be  sound,  the  plaintifl'  must  fail. 

But  it  is  to  be  remarked  that  the  entire  chapter  to  which 
the  52  section  belongs,  has  relation  to  the  remedy — its 
whole  object  being  to  regulate  execution  process.  Now, 
all  the  processes  in  a  cause,  whether  original,  mesne  or 
intermediate,  or  final,  are  of  the  remedy.  In  a  general 
or  comprehensive  sense,  the  term  {process  signifies  all  tlie 
proceedings  in  an  action  from  its  inception  to  its  conclu- 
sion. All  that  the  legislature  has  done,  has  been  to  alter 
the  mode  of  procedure — to  do  away  with  the  affidavit  of 
fraud,  whicli,  before  the  repeal,  was  but  one  of  a  series 
of  steps  or  processes,  each  tending  to  the  same  end,  and 
all  belonging  to  the  remedy.  If  arrest  and  imprisonment 
are  of  the  remedy,  as  it  must  be  conceded  they  are,  why 
is  not:  the  affidavit  of  fraud  of  the  same  character  'i  And 
if  it  is  competent,  as  it  undoubtedly  is,  for  tlie  legislature 
60 
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to  abolish  imprisonment  as  to  past  contracts,  without  im- 
pairing the  obligation,  why  may  not  the  state  by  the 
same  instrumentality,  constitutionally  dispense  with  an 
affidavit  of  fraud  ?  We  confess  ourselvee  unable  to  dis- 
cover any  satisfactory  reason  why  it  may  not  do  so. 

We  think,  therefore,  that  the  repealing  statute  did  not 
touch  the  obligation,  but  merely  modified  the  remedy. 
Having  arrived  at  this  conclusion,  it  remains  for  us  to 
consider  the  second  question,  as  to  whether,  according  to 
the  settled  rules  of  construction,  the  repealing  statute, 
can  be  given  a  retrospective  operation  ?  Whether  it  is 
just  or  wise,  as  a  general  thing,  to  pass  retrospective  laws 
is  not  the  question.  We  must  be  content  to  administer 
the  law  as  we  find  it  settled  by  authority,  and  not  as  we 
would  have  it  to  be.  We  have  abundant  authority  for 
saying  that  the  states  may  enact  such  lawp.  Nothing 
certainly  can  be  found  either  in  the  federal  constitution, 
or  the  constitution  of  this  state,  prohibiting  them,  unless 
they  are  properly  ex  post  facto  laws,  or  laws  impairing  the 
obligation  of  contracts.  Sul)ject  to  these  exceptions,  the 
constitutional  powers  of  the  state  cannot  be  doubted. 

But  it  is  contended  that,  in  the  absence  of  express 
evidence  of  legislative  intent  that  the  law  should  operate 
retrospectively,  the  court  will  not  so  construe  it.  And 
this  is  true  as  a  general  proposition,  but  it  is  not  so,  uni- 
versally, as  we  shall  presently  endeavor  to  show. 

Numerous  cases  have  been  cited  by  the  counsel  for  the 
defendant,  in  support  of  this  position,  all  of  which  have 
been  carefully  examined.  GUmorc  v.  Shooter,  2  Mod.  310. 
Coueh  (j.  t.  V.  Jejfries,  4  Burr.  2460.  Moon  v.  Dim/en,  2 
Exch.  83.  Bash  v.  Van  Kleek,  7  Johns.  477.  Johnson  r.  Bar- 
rcU,  2  IliU  238.  The  People  v.  Curual,  2  Scld.  463.  Boijd  v. 
Jiarrinr/tr,  23  Miss.  421.  Plumb,  v.  Sawj/cr,  21  Conn.  351. 
Bedford  V.  Shilling  el  al.  4  Serr/.  and  liairle,  401. 

Whilst  we  find  no  fault  whatever  with  the  law  of  these 
cases,  it  is  proper  to  remark  that  they  differ  from  the  case 
before  us  in  very  important  particulars.  They  are  all,  I 
think,  without  exception,  cases  relating  to  positive  enact- 
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ments,  and  involving  vested  rights,  of  one  kind  or  an- 
other. The  case  which  we  are  called  on  to  decide  is  the 
case  of  a  repealing  statute,  involving  no  right  of  the  de- 
fendant, either  vested  or  inchoate,  but  simply  effecting  a 
modification  of  the  plaintiff's  remedy. 

The  authorities  clearly  distinguish  between  these  dif- 
ferent kinds  of  statutes  as  to  the  construction  to  be  given 
them.  Hence,  we  find  the  rule,  which,  as  to  positive  en- 
actments, requires  express  evidence  of  legislative  intent 
in  order  to  give  them  retroactive  effect,  has  been  held 
not  to  apply  to  repealing  statutes.  Indeed,  it  would  seem 
that  the  simple  fact,  of  an  absolute  repeal  of  a  former 
statute,  without  any  express  saving  clause,  is  so  inherently 
significant  of  an  intent  to  do  away,  utterly,  with  every 
thing  which  may  have  arisen  under  the  abrogated  statute, 
unless  protected  by  the  prohibitions  of  the  federal  con- 
stitution, as  to  require  the  courts  to  give  the  repealing 
act  a  retroactive  operation.  Butler  v.  Palmer,  1  Hill  324. 
Dwarris  in  his  treatise  on  statutes  and  their  construction, 
page  676,  declares  as  the  result  of  the  English  cases,  that 
"  when  an  act  of  parliament  is  repealed,  it  must  be  con- 
sidered, except  as  to  transactions  passed  and  closed,  as  if 
it  had  never  existed."  And  Chief  Justice  Tindul,  in 
speaking  of  the  effect  of  a  repealing  statute,  says,  "  1  take- 
it  to  be,  to  obliterate  the  statute  repealed,  as  completely 
from  the  records  of  parliament,  as  if  it  had  never  passed, 
and  that  it  must  be  considered  as  a  law  that  never  existed, 
except  for  the  purpose  of  those  actions  or  suits  which 
were  commenced,  prosecuted  and  concluded  while  it  was 
an  existing  law."  Key  v.  Goodwin,  4  Moore  and  /\it/ne  841. 
Surtees  v.  Elleson,  9  Barn,  and  Cress.  750.  Ma</(j.^  r.  Ihnit, 
4  Bivy.  212.  Key  v.  Gordo?},  6  Biny.  576.  MiUers  Ca^e  1 
\Vm.  Blac.  451.   Bex  v.  Justices  of  London,  3  Burr.  1456. 

The  same  doctrine  is  recognized  by  the  Supreme  Court 
of  the  United  States  in  Yeato/t  v.  The  i'/id(({  ,S/'(f(s,  5 
Cranrh  281,  and  in  The  Schooner  Barhrl  r.  the  s<i//ii  6  Crunch 
329,  where  it  was  held  that  the  repeal  of  a  statute  giving 
a  penalty  puts  an  end  to  all  actions  pending  tor  penalties 
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under  the  act  at  the  time  of  passing  the  repealing  statute. 
And  this  doctrine  applies,  as  well  to  civil  as  criminal  pro- 
ceedings. Butler  V.  Palmer^  1  Hill  324.  Sioever  v.  Immel,  1 
Waits  258.  Hammon  v.  Commonwealth^  7  Harris  329. 

We  do  not  mean  to  be  understood,  as  maintaining,  that 
the  power  of  the  legislature  over  the  remedy  is  unlimited. 
To  abrogate  all  process,  and  thus  take  away  all  remedy, 
would  amount  to  an  actual  denial  of  justice,  and  would 
in  effect  impair  the  obligation  of  contracts.  In  this  case 
however,  neither  the  right,  nor  the  remedy,  is  impaired  ; 
on  the  contrary,  the  latter  is  merely  improved  and  facili- 
tated. 

Considering,  that  the  repealing  act  of  February  21, 
1859,  did  not  impair  the  obligation  of  the  contract  of 
bail,  nor  interfere  with  any  vested  or  inchoate  right  of 
the  defendant,  we  are  of  opinion  that  the  plaintiff  is  en- 
titled to  recover,  and  we  shall  therefore,  so  certify  to  the 
Superior  Court  for  New  Castle  County. 

All  the  Judges  concurred  in  the  foregoing  opinion  with 
the  exception  of  Wootteu  J.  dubitanie,  but  who  expressed 
no  diSv'Cnting  opinion. 


Jons  Flanaqin  &  Sons  v.  William  Daws,  ter-tenant  of 
Henry  W.  McIlvain. 

In  the  case  of  an  active  trust,  a  judgment  is  not  a  lien  on  the  interest  or 
estate  of  the  cestui  que  trust,  nor  is  there  any  remedy  at  law  to  enforce 
the  payment  of  a  judgment  out  of  such  interest  or  estate. 

But  where  one  person  enters  into  a  written  contract  with  another  to  buy 
certain  lands  of  him  for  $7000  payable  by  instalments  and  takes  from 
him  a  bond  with  a  condition  for  tie  conveyance  of  the  same  to  him  by 
deed  when  the  purchase  money  is  paid,  enters  into  possession  of  them, 
gives  his  judgment  bond  to  secure  the  purchase  money,  which  is  en- 
tered against  him  and  becomes  a  lien  on  other  lands  owned  by  him, 
and  it  is  further  agreed  in  the  contract  between  them,  that  the  vendor 
is  to  execute  deeds  to  the  purchasers  for  any  parts  of  the  land  which 
may  at  any  time  be  sold  by  him  on  his  pacing  the  proceeds  of  such  sales 
to  the  vendor,  and   in  the  meanwhfle   makes  payments,   most  of  which 
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is  raised  in  this  manner,  until  the  balance  uf  the  money  due  under  the 
contract  is  reduced  to  $2236  87,  and  he  then  enters  inio  a  written  con- 
tract with  a  third  person  to  sell  and  convey  to  him  the  residue  of  the 
lands  clear  of  all  incumbrances  for  $^800  by  a  certain  day,  which  he 
fails  to  do,  and  in  a  few  motths  afterward  the  vendor  with  his  consent 
and  approbation  and  in  fulfillment  of  such  contract  endorsed  upon  it 
under  his  hand  and  seal,  executes  a  deed  for  the  same  to  such  third  person 
for  the  price  agreed  upon  by  him.  but  without  receiving  any  part  of  it. 
and  such  third  person  enters  into  possession  of  the  premises,  pays  him 
$500  on  the  execution  of  the  agreement,  $600  on  the  execution  of  the 
deed  by  the  vendor  and  at  the  same  time  executes  his  judgment  bond 
and  mortgage  of  thj  premises  to  him  for  $4800  to  secure  the  balance  of 
the  purchase  money  therefor,  a  i^art  of  which  is  afterward  paid  to  him 
and  the  judgment  and  mortgage  is  then  assigned  by  him  to  another,  and 
the  balance  of  $2236  87  due  from  him  to  the  vendor  is  also  afterward 
paid  and  satisfied  by  a  sale  of  his  real  estate  on  execution  process  sued 
out  by  the  latter  on  his  judgment  against  him,  a  judgment  obtained  in  the 
Superior  Court  of  the  county  against  such  a  person  by  another  party, 
after  he  entered  into  the  contract  to  sell  the  residue  of  the  lands  to  such 
third  person,  but  before  the  execution  of  the  deed  of  the  vendor  to  him, 
will  be  a  lien  upon  th-,-  equitable  interest  in  the  lands  at  that  time  ac- 
quired by  such  person  so  buying  and  holding  and  contracting  to  sell  them 
when  the  judgment  was  so  entered  against  him,  to  the  amount  of 
the  purchase  money  which  up  to  that  time  had  been  paid  by  him  ; 
and  as  he  had  paid  upwards  of  two-thirds  of  the  purchase  money  up  to 
that  time,  it  would  seem  to  follow  that  his  interest  in  the  land  must  have 
been  equal  in  value  to,  at  least,  two  thirds  thereof. 

The  fact  that  such  third  person  had  entered  into  his  agreement  to  purchase 
the  residue  of  the  lands  before  the  judgment  was  entered,  could  constitute 
no  equity  in  his  favor,  as  he  was  conversant  with  the  terms  of  the  con- 
tract between  the  other  two  parties  in  regard  to  the  lands,  and  for  more 
than  two  months  before  he  accepted  his  conveyance  from  the  original 
owner  and  vendor  of  them,  he  had  legal  and  construct. ve  notice  of  the 
entry  and  existence  of  the  judgment  in  question. 

Neither  was  there  any  equity  existing  in  favor  of  the  original  vendor  of  the 
lands,  because  he  was  not  only  well  secured  at  the  time  for  the  balance 
of  the  purchase  money  due  him  on  other  lands  of  the  party  tj  whom 
he  contracted  to  sell  the  land  in  question,  but  by  conveying  the  laud  in 
question  to  such  third  person  and  knowingly  permitting  him  to  mortgage 
them  for  the  })urchase  money  to  such  party,  he  released  any  e(}uitable 
claim  or  lien  which  he  otherwise  might  have  had  against  the  land  for  the 
balance  of  the  purchase  money  then  due  him  from  such  party. 

Every  description  of  eitate  or  interest  legal  or  e(}uitable  in  lands  in  this 
State,  except  where  the  same  is  the  subject  of  an  active  trust.  Is  liiil)le  to 
execution  and  sale  ;  and  a  judgment  recovered  before  the  proper  tribunals 
for  the  purpose,  has  always  been  held  to  be  a  lien  on  real  estate  in  this 
State. 
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Ad  equitable  interest  like  the  one  in  question,  is  not  a  mere  chattel  interest. 

It  would  not  go  to  executors  on  the  death  of  the  party  entitled  to  it ;  but 

is  an  inheritable  interest,  aud  would  descend  as  such  to  his  heirs  at  law  ; 

and  a  judgment  is  a  lien  upon  such  an  equitable  interest. 
Section  3,  chapter  2,  of  statute  29,  Charles  the  II,  has  never  been  held  to 

be  in  force  iu  this  State. 

This  was  a  scire  facias  on  a  judgment  obtained  by  con- 
fession in  the  Superior  Court  for  Kent  County,  by  the 
plaintiffs  against  Henry  W.  Mcllvain,  on  the  19th  of 
October,  1857,  for  $880  50  aud  costs,  anri  came  up  upon 
a  case  stated  and  the  question  of  law  reserved  for  hear- 
ing before  all  the  Judges  in  this  court,  and  was  as  follows  : 

Thomas  Catts  the  owner  in  fee  of  a  tract  of  land  in 
Murderkill  Hundred,  Kent  County,  containing  about  five 
hundred  acres,  on  the  16th  day  of  May,  1853,  entered  into 
an  instrument  of  writing,  of  which  the  following  is  a 
copy,  with  Henry  W.  Mcllvain  in  regard  to  the  same : 
Know  all  men  by  these  presents  that  I.  Thomas  Catts  of 
the  town  of  Milford,  in  the  County  of  Kent  and  State  of 
Delaware,  am  held  and  firmly  bound  to  Henry  W.  Mc- 
llvain of  Murderkill  Hundred,  in  the  County  and  State 
aforesaid  in  the  sum  of  seven  thousand  dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the 
said  Henry  W.  Mcllvain,  his  certain  attorney,  executors, 
administrators  or  assigns,  to  which  payment  well  and  truly 
to  be  made  I  bind  myself,  my  heirs,  executors,  adminis- 
trators or  assigns  firmly  by  these  presents.  Sealed  with 
my  seal  and  dated  this  sixteenth  day  of  May,  iu  the  year 
ot  our  Lord  one  thousand  eight  hundred  and  fifty  three. 
Whereas,  the  said  Thomas  Catts  hath  granted,  bargained 
and  sold  to  the  said  Henry  W.  Mcllvain  two  farms  or 
tracts  of  land  on  St.  Jones'  Creek  or  Dover  River,  in  the 
Hundred  and  County  aforesaid,  adjoining  lands  ot  Thomas 
Pickering,  Bennett  Dyer,  and  others,  containing  five  hun- 
dred and  ten  acres,  more  or  less  of  uphuid,  marsh  and 
cripple  for  the  sum  of  seven  thousand  dollars,  as  per 
articles  of  agreement  entered  into  by  the  said  Catts  and 
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Mcllvain,  a  true  copy  whereof  is  herein  inserted,  as  fol- 
lows, to  wit:  the  said  Thomas  Catts  for  and  in  consider- 
ation of  the  sum  hereinafter  mentioned,  has  bargained 
and  sold  to  the  said  Henry  W.  Mcllvain  his  two  farms 
situated  as  aforesaid,  and  containing  five  hundred  and  ten 
acres  more  or  less,  for  the  sum  of  seven  thousand  dollars, 
the  said  Thomas  Catts  agrees  to  give  the  said  Henry  W. 
Mcllvain  an  alienation  bond  for  the  same  on  the  16th  inst. ; 
the  rents  and  profits  of  the  said  lands  to  belong  to  the 
said  Catts  until  January  Ist,  1854,  and  the  said  Henry  W. 
Mcllvain  agrees  to  pay  to  the  said  Thomas  Catts,  his  heirs 
or  assigns  for  the  said  lauds  the  sum  of  seven  thousand 
dollars  as  follows  ;  five  hundred  dollars  on  the  Ist  of  Jan- 
uary, 1854,  five  hundred  dollars  on  the  1st  of  January, 
1855,  and  the  rem'aining  six  thousand  dollars  in  six  equal 
annual  instalments  thereafter  with  lawful  interest  from 
and  after  January  1st,  1854.  For  the  true  and  faithful 
performance  of  all  the  above  we  bind  ourselves  in  the 
penal  sum  of  one  thousand  dollars  lawful  money  as  afore- 
said. In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals  this  ninth  da\  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-three.  (Signed  and 
sealed  by  ttie  parties  respectively.)  And  the  said  Tiionins 
Catts  further  hereby  binds  himself,  his  heirs,  executors 
and  administrators  that  upon  the  payment  ])y  the  said 
Henry  W.  Mcllvain,  his  executors,  adniinistiators  or  as- 
signs, of  the  said  sum  of  seven  thousand  dollars  with  the 
interest  to  accrue  thereon  jiecording  to  tiie  above  recited 
articles  of  agreement,  to  make,  execute  and  deliv^'r  to 
the  said  Henry  W.  Mellvain,  his  heirs,  or  assigns  a  deed 
of  conveyance  tonveying  a  title  to  all  and  singular  the 
aforesaid  lands  and  premises.  Xow  theret'ore  the  condi- 
tions of  the  obligation  first  above  written  is  such,  that 
when  the  saiil  Henry  W.  Mcllvain,  ins  heirs,  executors, 
administrators,  or  assigns  shall  pay,  or  cause  to  he  ])ai(l 
as  aforesaid  the  said  sum  of  seven  thousand  dollars  with 
interest  as  aforesaid,  then  if  the  said  Thomas  Catts,  his 
heirs,  executors  or  administrators    shall   well    and    truly 
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make,  execute  and  deliver  to  the  said  Henry  W.  Mcllvain, 
his  heirs  or  assigns  a  deed  of  conveyance  as  aforesaid, 
then  the  said  obligation  shall  be  null  and  void  ;  otherwise 
to  be  and  remain  in  full  force  and  virtue.  In  witness 
whereof  the  said  Thomas  Catts  hath  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 
(Signed  and  sealed  by  Thomas  Catts.)  At  the  foot  of  the 
instrument  were  added  the  following  postscripts:  "It  is 
also  further  understood  and  agreed  to  by  the  parties  that 
Thomas  Catts  will  deed  any  part  of  said  land  at  any  time 
the  said  Henry  W.  Mcllvain  may  sell  and  pay  over  to  the 
said  Catts  the  amount  of  such  sale,  say  at  the  rate  of  three 
thousand  four  hundred  dollars  for  the  upper  farm,  and 
three  thousand  six  hundred  dollars  for  the  lower  farm. 
As  witness  our  hands  and  seals  this  16th  day  of  May, 
1853.  "  (Signed  and  sealed  by  the  parties  thereto,  Catts 
and  Mcllvain.)  "  1853,  December  22d  :  This  day  with 
the  assent  and  agreement  of  all  parties,  Thomas  Catts 
executed  and  acknowledged  a  deed  of  bargain  and  sale 
for  a  portion  of  the  above  described  premises  to  Thomas 
Pickering,  contaitiirig  about  thirty-tliree  acres  adjoining 
said  Pickering's  other  lauds,  the  metes  and  bounds  where- 
of are  fully  set  forth  in  said  deed  of  bargain  and  sale." 
(Signed  by  Henry  W.  Mcllvain.) 

Under  the  articles  of  agreement  and  alienation  bond 
above  mentioned,  Mcllvain  went  into  possession  of  the 
lands  by  his  tenant  who  occu[)ied  the  same,  and  sold  oti' 
at  various  times  parcels  thereof  and  paid  the  purchase 
money  received  therefor  to  Catts  who  made  and  delivered 
deeds  for  the  parts  so  sold,  to  the  respective  {)urchasers 
of  them,  until  the  3d  day  of  September,  1857,  when  the 
said  11.  W.  Mcllvain  entered  into  articles  of  agreement 
in  writing  with  one  WiUiani  Daws  of  said  county,  by 
which  he  covenanted  and  agreed  to  sell  and  convey  to 
the  said  Daws  in  fee  simple  clear  of  all  incumbrances,  all 
the  residue  of  sai<l  lands,  consisting  of  the  lower  farm 
before  mentioned  and  containing  two  hundred  and  iifty 
acres,  more  or  less,  for  which  he  was  to  pay  five  hundred 
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dollars  on  the  execution  of  the  agreement,  six  hundred 
dollars  without  interest  on  or  before  the  third  day  of 
December  ensuing,  and  on  or  before  the  day  last  men- 
tioned, to  convey  by  a  good  and  sufficient  deed  of  him- 
self and  wife  a  certain  tract  of  land  owned  by  liim  in  said 
hundred  ahd  containing  about  ten  acres  and  valued  at 
three  hundred  dollars,  to  the  said  Mcllvain,  and  on  that 
day  to  execute  to  the  latter  or  to  any  other  person  whom 
he  might  designate,  a  judgment  bond  and  mortgage  of 
the  premises  so  contracted  to  be  sold  to  him  as  aforesaid 
by  the  said  Mcllvain,  to  secure  the  payment  of  the  residue 
of  the  purchase  money  therefor  as  follows,  viz  :  five  hun- 
dred dollars  with  interest  on  the  whole  of  the  residue  of 
said  purchase,  that  is  to  say,  on  the  sum  of  four  thousand 
four  hundred  dollars  (the  whole  purchase  money  being 
five  thousand  eight  hundred  dollars,)  on  or  before  the  Ist 
day  of  January,  1859,  the  further  sum  of  seven  hundred 
and  fifty  dollars  with  interest  on  the  residue  of  the  pur- 
chase money  then  unpaid,  on  or  before  the  1st  day  of 
January,  1860,  the  further  sum  of  seven  hundred  and 
fifty  dollars  with  interest  as  aforesaid,  on  or  before  the  1st 
day  of  January,  1861,  the  further  sum  of  one  thousand 
dollars  with  interest  as  aforesaid,  on  or  before  the  Ist  day 
of  January,  1862,  the  further  sum  of  one  thousand  dol- 
lars with  interest  as  aforesaid,  on  or  before  the  1st  day  of 
January,  1863,  and  the  remaining  part  of  said  purchase 
money,  viz.,  the  sum  of  four  hundred  dollars  with  inter- 
est as  aforesaid,  on  or  before  the  1st  day  of  January,  1864  ; 
and  if  either  party  thereto  should  fail  to  comply  with  the 
stipulations  therein  contained  to  be  kept  and  performed 
on  his  part,  he  should  pay  to  the  other  party  the  sum  of 
five  hundred  dollars  as  the  measure  of  the  damages.  And 
it  was  stipulated  on  the  part  of  the  said  Mcllvain  by  a 
postscript  to  the  agreement  that  the  said  Daws  should 
have  entire  possession  of  the  premises  on  the  first  day  of 
January  ensuing. 

No  deed  was  ever  executed  by  Mcllvain  to   Daws  for 
the  said  premises  pursuant  to  this  latter  agreement  ;   but 
61 
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on  the  let  day  of  January,  1858,  Thomas  Catts  and  his 
wife  conveyed  by  deed  of  bargain  and  sale  the  land  so 
sold,  to  Daws  for  the  consideration  of  five  thousand  eight 
hundred  dollars ;  and  on  the  1st  day  of  March,  1858, 
Daws  entered  into  possession  of  the  same.  At  the  foot 
of  this  deed  from  Catts  and  wife  to  Daws  was  an  endorse, 
ment  signed  and  sealed  by  McIIvain  that  it  was  made  with 
his  consent  and  approbation  ;  and  the  same  was  made  in 
fulfillment  of  his  said  agreement  with  Daws.  On  the  ex- 
ecution of  the  agreement  between  them  and  pursuant  to 
the  stipulations  of  it.  Daws  paid  to  McIIvain  five  hundred 
dollars,  and  the  further  sum  of  five  hundred  dollars  on 
the  execution  of  the  deed  from  Catts  and  wife  to  him  for 
the  premises  and  at  the  same  time  executed  and  delivered 
to  him  his  judgment  bond  and  mortgage  of  the  premises 
to  secure  the  payment  of  the  four  thousand  eight  hun- 
dred  dollars,  the  residue  of  the  purchase  money  agreed 
to  be  paid,  a  part  of  which  has  since  been  paid  by  him  to 
McIIvain  and  the  bond  and  mortgage  assigned  by  him  to 
one  Bryan  who  now  holds  the  same.  At  the  time  of  the 
conveyance,  however,  of  the  land  by  Catts  and  wife  to 
Daws  as  above  stated,  the  whole  consideration  money  of 
the  purchase  from  Catts  by  McIIvain  was  not  paid ;  on 
the  contrary,  a  considerable  amount  thereof  was  out- 
standing and  unpaid  until  the  10th  day  of  January,  1860, 
when  the  sum  of  two  thousand  two  hundred  and  thirty- 
six  dollars  and  eighty-seven  cents  was  made  by  a  sale  of 
the  real  estate  of  McIIvain  by  the  sherifi"  of  the  said 
county  and  applied  to  the  judgment  of  Thomas  Catts  v. 
Henry  W.  McIIvain,  Number  18  to  April  Term  1853  in 
the  Superior  Court  of  the  State  in  and  for  said  county 
and  which  judgment  was  given  by  McIIvain  to  Catts  to 
secure  the  purchase  money  for  the  land  mentioned  in  the 
agreement  between  them,  and  a  part  of  which  was  sold 
and  conveyed  to  Dawe  as  aforesaid.  The  sura  of  seven 
tliousand  dollars  with  interest  thereon,  being  the  sum 
which  McIIvain  contracted  to  give  for  the  land,  had  been 
paid  by  him  to  Catts  prior  to  the  articles  of  agreement 
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entered  into  by  him  with  Daws,  with  the  exception  of  the 
sum  of  two  thousand  two  hundred  and  thirty-six  dollars 
and  eighty-seven  cents,  which  sum  remained  unpaid  until 
the  10th  day  of  January,  1860  ;  and  that  such  prior  pay- 
ments were  made  for  the  most  part  by  the  bonds  of  pur- 
chasers with  whom  Mcllvain  contracted  for  the  sales  of 
portions  of  said  lands,  but  who  took  their  deeds  therefor 
from  Catts.  It  was  also  a  fact  that  in  addition  to  the  pos- 
session of  the  land  by  a  tenant  of  Mcllvain  as  before 
stated  in  the  case,  Mcllvain  on  sundry  occasions  between 
the  date  of  the  agreement  between  him  and  Catts  and  of 
the  agreement  between  him  and  Daws,  entered  on  the 
said  lands  and  cut  fence  rails  and  posts  for  the  use  of  his 
other  lands.  I5ut  no  part  of  the  purchase  money  for  the 
land  sold  by  Mcllvain  to  Daws  was  applied  to  the  pay- 
ment of  the  seven  thousand  dollars,  the  consideration 
money  to  be  paid  to  Catts  by  Mcllvain  under  his  agree- 
ment with  him ;  but  the  said  sum  of  seven  thousand  dol- 
lars was  paid  to  Catts  as  before  mentioned. 

Previous  to  the  said  articles  of  agreement  entered  into 
between  the  said  Henry  W.  Mcllvain  and  tho  said  Wil- 
liam Daws  for  the  sale  by  the  former  to  the  latter  of  the 
residue  of  said  lands  as  aforesaid,  that  is  to  say,  on  the 
19th  day  of  October  1857,  the  plaintiffs  in  this  case  stated, 
the  said  John  Flanagin  &  Sous  obtained  a  judgment  in 
the  said  Superior  Court  for  the  county  aforesaid,  against 
the  said  Henry  W.  Mcllvain  for  the  real  debt  of  eight 
hundred  and  eighty  dollars  and  fifty  cents  with  stay  of 
execution  thereon  for  one-half  of  said  debt  until  the  1st 
day  of  April,  1858,  and  for  the  residue  of  the  said  debt 
until  the  1st  day  of  October,  1858,  on  which  a  writ  of 
scire  facias  was  afterward  sued  out  by  the  said  plaintiffs 
against  the  said  H.  W.  Mcllvain  and  ter-tenants,  on 
the  20th  day  of  October,  1860,  returnable  to  the  October 
Term  1860  of  the  said  court  and  at  which  term  tlie  same 
was  returned  by  the  sheriff"  of  the  said  county,  made 
known  personally  to  the  said  Henry  W.  Mcllvain,  the  de- 
fendant, and  to  the  said  William  Daws,  the  defendant  in 
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this  case  stated,  among  others  as  ter-tenants;  no  pro- 
cess of  execution  having  in  the  meantime  been  issued  on 
the  said  judgment. 

On  the  foregoing  statement  of  facts  the  following  ques- 
tion of  law  was  reserved  for  a  hearing  before  all  the 
Judges  in  the  Court  of  Errors  and  Appeals  :  On  the  fore- 
going facts,  is  the  land  so  conveyed  to  the  said  "William 
Daws,  subject  to  be  taken  in  execution  on  the  foregoing 
judgment  of  John  Flanagin  &  Sons  against  Henry  W. 
Mcllvain  ?  If  the  Court  shall  be  of  opinion  that  it  is  so 
subject,  then  judgment  on  the  scire  facias  to  be  entered 
for  the  plaintiffs  ;  otherwise,  for  the  defendant. 

Comegys,  for  the  plaintiffs  :  Upon  the  3d  day  of  Sep- 
tember, 1857,  Mcllvain,  then  being  the  owner  of  the 
premises  in  question  by  virtue  of  the  agreement  with 
Catts,  as  set  forth  in  the  case  stated  which  had  just  been 
read,  entered  into  an  agreement  with  Daws,  the  defendant, 
to  sell  and  convey  the  same  to  him,  which  he  afterward, 
however,  did  not  strictly  do ;  but  which  Catts  with  his 
approbation  and  consent,  did  perform  and  execute  for 
him,  by  conveying  the  same  to  Daws,  by  a  deed  of  bargain 
and  sale  bearing  date  the  Ist  day  of  January,  1858,  for 
the  sura  of  $5800,  and  on  the  8th  day  of  March  following, 
Daws  entered  into  possession  of  them.  In  the  meanwhile, 
upon  the  19th  day  of  October,  1857,  Flanagin  &  Sons, 
the  plaintiffs,  obtained  the  judgment  in  question  against 
Mcllvain  for  $880  50,  and  upon  that  state  of  facts  arose 
the  question  of  law  presented  in  the  case  for  the  consid- 
eration and  decision  of  the  court. 

A  judgment  was  a  lien,  not  only  upon  all  legal,  but  also 
upon  all  equitable  rights  and  interests  in  land  in  this 
State.  It  had  always  been  so,  and  so  considered,  from 
the  earliest  times,  3  Binn.  8  per  Tilghman  C,  J.  1  Ycatcs 
427.  2  Yeates  25.  2  Bmn.  91.  'I  Dall  223,  cited  in  Clayton's 
note  in  1  Vol.  Del.  Laivs  110.  And  that  must  have  arisen 
from  the  fact  that  the  legal  and  equitable  jurisdictions  in 
this  State  were  originally  blended  and  united  in  the  same 
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tribunals,  until  the  formation  and  adoption  of  the  consti- 
tution of  1792.  For  he  could  find  no  case  in  which  a 
creditor  had  ever  resorted  in  this  State  to  a  court  of  equity 
to  obtain  satisfacticNi  for  his  debt  out  of  an  equitable  es- 
tate. Such  estates  were  always  subject  here  to  the  pay- 
ment of  debts  due.  by  judgment  or  otherwise,  against  the 
parties  owning  them.  In  the  Orphans'  Court  equitable 
interests  in  land  are  regarded  and  treated  as  real  assets 
for  the  payment  of  debts.  Brine kle's  Case,  3  Ridgely^s  Notes ^ 
184.  In  dower  cases  in  the  same  court,  such  estates  are 
regarded  as  bound  by  the  lien  of  judgments  at  law. 
Lofland  and  wife  v.  Phillips^  4  Ibd.  149.  This  doctrine 
grew  out  of  the  fact,  that  before  the  constitution  of  1792, 
we  had  no  separate  court  of  chancery  jurisdiction  to  which 
a  judgment  creditor  could  resort  to  secure  the  benefit  of 
his  legal  lien  against  an  equitable  interest.  Originally 
equity  jurisdiction  was  vested  in  the  Court  of  Common 
Pleas,  art.  6,  sec.  14,  constitution  of  1792.  Equitable  estates 
therefore,  stood  upon  the  same  footing  precisely  in  this 
State,  as  legal  estates,  so  far  as  their  liability  for  debts 
was  concerned;  and  by  our  statute  in  regard  to  the  par- 
tition and  sale  of  the  real  estates  of  intestates,  they  were 
by  express  provision  placed  in  the  same  category.  Mev. 
Code,  chap.  85,  sees.  20,  21,  22,  23.  Nor  were  they  chat- 
tels in  the  administration  and  settlement  of  personal  es- 
tates. 

The  alienation  bond  from  Catts  to  Mcllvain  invested 
the  latter  with  an  equitable  estate  in  the  lands  contracted 
to  be  sold  by  Mcllvain  to  Daws  by  the  agreement  of  the 
3d  of  September,  1857,  and  that  equitable  estate  thus 
vested  in  him,  became  liable  whilst  it  remained  in  his 
hands  unconveyed  to  another,  to  all  liens  acquired  and 
recovered  against  him;  because,  for  all  such  purposes,  his 
title  to  them  was  in  eltect,  a  legal  estate.  The  contract 
between  Mcllvain  and  Daws  was  neither  a  conveyance, 
nor  an  assignment  of  Mcllvain's  equitable  estate  in  the 
lands,  but  an  agreement  to  convey  the  legal  title  in  fee 
simple ;  and  he  remained  the  owner  of  them  at  least,  up 
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to  the  let  of  January,  1858,  even  if  he  ever  parted  with 
his  equitable  interest  in  them  at  all.  It  resulted  from 
this,  then,  that  until  the  conveyance  by  Catts  and  wife 
to  Daws  of  the  title  contracted  by  Catts  to  be  sold  to 
Mcllvain,  judgments  recovered  against  the  latter,  con- 
stituted liens  on  whatever  estate,  or  interest  he  then  had 
in  the  lands,  and  so  continued  to  constitute  liens  upon 
that  estate  or  interest,  until  at  least,  he  parted  with  his 
interest  in  them  to  Daws.  *S^/^.  on  Vend.  336,  345.  17  Barb. 
139.  By  a  statute  in  New  York,  an  equitable  estate  in 
land  is  not  liable  to  be  seized  and  taken  in  execution  on 
a  judgment  at  law;  but  the  law  was  otherwise  in  this 
State,  and  had  been  ever  since  the  year  1701.  1  Vol.  Del. 
Laws  109.  And  such  was  also  the  law  in  Pennsylvania. 
3  Binn.  8.  Up  to  the  time  that  Mcllvain  parted  with  his 
interest  in  the  premises  to  Daws,  and  up  to  the  time  that 
he  agreed  with  Daws  to  sell  and  convey  the  lands  in  fee 
to  him,  he  had  paid  to  Catts  in  money  and  assignment  of 
securities  obtained  on  sales  of  portions  of  the  lands  in 
the  meanwhile,  as  much  as  $5,537  03,  and  actually  out  of 
his  own  pocket  in  part  payments  under  his  own  contract 
to  purchase  then  of  Catts,  the  sum  of  $890 :  and  to  that 
extent  he  had  a  good  equitable  estate  in  them.  He  there- 
fore had  at  the  time  of  his  sale  of  them  to  Daws,  to  that 
extent,  a  substantial  equitable  interest  in  the  lands,  and 
not  an  interest  existing  in  agreement,  or  contract  merely, 
and  at  the  same  time,  Daws  was  due  him  on  his  purchase 
from  him,  upwards  of  $4000,  as  would  appear  by  the 
mortgage.  If  therefore  the  judgment  of  the  plaintifls 
was  a  lien  upon  the  equitable  estate,  or  whatever  estate 
it  might  be  called,  which  Mcllvain  at  that  time  had  in 
the  lands,  how  was  it  possible  that  that  lien  could  have 
been  defeated,  divested,  or  destroyed  by  the  agreement 
merely  of  Mcllvain  to  sell  and  convey  to  Daws,  or  even 
by  the  deed  and  conveyance  of  them  to  him,  by  another 
party,  Catts  and  bis  wife  ? 
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Smithers,  for  the  defendant:  It  had  been  ruled  and  held 
in  the  States  in  which  they  had  no  separate  and  distinct 
equity  tribunals,  that  equitable  estates  in  land  were  liable 
to  be  seized  in  execution  and  sold  on  judgments  at  law 
for  the  satisfaction  of  debts ;  but  such  was  not,  and  never 
had  been,  held  to  be  the  law  in  any  state  or  country  in 
which  there  existed  a  distinct  and  separate  legal  and 
equitable  jurisdiction.  At  common  law,  lands  were  not 
liable  to  be  taken  in  execution  for  payment  of  debts.  Sel. 
Pr.  58.  And  under  the  statute  of  Westminster  only  free- 
hold lands  could  be  extended  on  a  writ  of  elegit.  To 
remedy  the  mischief  arising  from  the  severance  of  the 
legal  and  equitable  estates,  the  statute  of  uses,  was  en- 
acted, but  to  bring  a  case  within  the  operation  of  the 
statute,  it  was  necessary  that  there  should  be  a  naked 
legal  interest  in  one,  with  the  whole  equitable  interest  in 
another,  the  cestui  que  use,  and  no  use  could  be  raised  by 
an  agreement  merely,  like  the  one  involved  in  the  present 
suit.  1  Oruise  Dig.  410.  2  Crabb  on  Real  Property,  sec.  1638. 
Com.  on  Uses,  157  note  b,  3  Law  Libr^  But  the  statute  did 
not  render  equitable  estates  liable  to  execution  ;  on  the 
contrary,  whenever  it  applied  to  the  case,  it  merely  exe- 
cuted the  use,  or  made  a  more  perfect  estate  by  the  union 
of  the  legal  and  equitable  interests  in  the  property  in 
one  and  the  same  person,  the  party  before  eirtitled  merely 
to  the  latter,  or  to  the  use.  To  make  equitable  interests 
siib  modo  extendible,  the  statute  of  29  Ch.  2  was  enacted, 
1  Oruise  Dig.  494  ;  but  that  statute  only  related  and  ap- 
plied to  such  equitable  interests  as  existed  at  the  time  the 
execution  was  issued,  and  if  there  was  an  alienation  of 
such  interest  after  the  recovery  of  the  judgment,  but  be- 
fore the  execution  was  issued  upon  it,  the  equitable  in- 
terest could  not  be  seized  and  levied  upon.  Bingh.  on 
Execu.  13  Law  Libr.  46.  Haines  v.  Pugh,  13  L.  C.  L. 
Rep.  459.  Kellogg  r.  Wood,  4  Paige  619.  Ellsirorth  v. 
Ougler,  9  Paige  418,  Morissey  v.  iJill,  9  fredell  67.  Dd. 
Laws,  Vol.  1  p.  109.  But  tliat  statute  only  changed 
the    law    in    allowing   a  sale,    instead    of  confining  the 
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remedy  to  a  writ  of  elegit,  and  in  subjecting  all,  in- 
stead of  a  moiety  of  the  lands,  to  the  process.  It  still  re- 
quired an  inquisition,  and  if  the  lands  would  rent  for  a 
sufficient  sum  in  seven  years  to  pay  the  judgment,  a  writ 
of  elegit  had  to  follow  it.  Only  such  estates,  or  interests 
in  land,  as  could  be  delivered  on  an  elegit,  could  be  taken 
under  it  in  England ;  and  the  provision  in  our  statute  was 
in  the  same  words.  Dig.  1829^.  204.  And  the  later  and 
present  act  made  no  change  in  it.  Rev.  Code  393.  It  was 
clear  and  certain  that  in  England  an  estate  liable  to,  or 
capable  of  being  taken  in  execution  at  law,  must  be  a 
legal  estate,  and  also  an  estate  of  freehold,  unless  it  was 
embraced  within  the  purview  of  the  statute  of  29  Ch.  II. 
Wats,  on  Shffs.  7  Law  Lihr.  150.  Scott  v.  Scholey  et  al.  8  East 
483.  And  such  was  the  law  also  in  this  country,  wherever 
there  was  to  be  found  a  separate  equity  jurisdiction  es- 
tablished, or  where  such  an  equitable  interest,  as  the  one 
in  question,  had  not  been  subjected  to  such  process  at  law 
by  positive  statute.  In  Pennsylvania  and  other  States 
where  they  had  no  separate  equity  courts,  all  the  interests 
of  a  debtor,  legal  and  equitable,  were  held  to  be  bound 
at  law  and  to  be  liable  to  be  seized  and  sold  on  judgment 
and  execution  for  the  payment  of  his  debts.  And  the 
reason  for  it  there  had  been  very  well  assigned  in  one  of 
the  cases  cited  on  the  other  side  from  that  State.  Cankruff 
V.  Anderson,  3  Binn.  9,  as  well  as  in  the  other  cases  cited 
to  that  point.  But  in  all  of  the  States  of  the  Union  in 
which  that  ruling  and  practice  p'-evailed,  it  was  rested 
entirely  on  the  same  grounds.  Bogart  v.  Perry,  1  Johns. 
Ch.  Hep.,  52.  17  Johns.  Hep.  350.  Jackson  v.  Bateman,  2 
Wend.  blO.  Henderson  v.  Hoke,  1  Dcv.  cf  Battle,  137.  Allen 
V.  Sanders,  3  Bihb,  94.  White  r.  Karnalgh,  8  Richards,  378. 
Wolfe  V.  Dorrcll,  13  Smedes  .f-  Mar.  108.  If  such  then  was 
the  law  and  the  ground  for  it  in  those  States,  there  could 
be  no  reason  for  the  adoption  of  it  in  this  State,  and  for 
which  reason  he  was  free  to  say  tliat  in  his  belief,  it  never 
had  been  adopted  here;  and  therefore  he  hud  not  been 
surprised  to  hear  the  declaration  from  the  counsel  for  the 
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plaintiffs,  that  he  had  sought  in  vain  for  a  precedent  of 
it  in  the  judicial  records  of  this  State,  for  with  a  Chancel- 
lor and  a  distinct  court  of  chancery  clothed  with  a  gen- 
eral and  comprehensive  equity  jurisdiction  established 
for  so  many  years  in  it,  he  could  hardly  expect  to  find 
any  cse  within  the  present  century  at  least,  to  warrant 
the  decision  now  asked  for  in  this  suit. 

Comegys^  in  reply,  admitted  that  the  rule  established  in 
England  as  well  as  in  New  York  and  other  States  from 
which  the  cases  had  been  cited  on  the  other  side,  was 
well  settled,  and  that  was,  unless  the  trustee  held  the 
merely  dry  legal  estate  in  the  lands,  the  equitable  estate 
of  the  cestui  que  trusty  was  not  bound  by  the  lien  of  the 
judgment  at  law,  and,  of  course,  was  not  liable  to  be 
seized  in  execution  and  sold  upon  it.  Such  he  was  pre- 
pared to  admit,  was  the  law  in  England  and  in  the  States 
of  the  Union  in  which  they  had  a  distinct  and  separate 
equity  jurisdiction.  But  such  had  not  been  the  rule  of 
law  in  any  of  the  States  in  which  the  legal  and  equitable 
jurisdictions  had  been  originally  united  and  exercised  by 
their  judicial  tribunals,  as  was  originally  the  case  in  this 
State,  and  was  still  the  case  in  Pennsylvania;  and  where 
in  consequence  of  that  fact,  the  practice  to  the  contrary 
was  early  adopted,  ruled,  recognized  and  established,  and 
had  ever  since  prevailed  in  them.  As  in  the  case  cited 
from  3  Bijin.  9,  and  as  had  been  done  in  this  State  from 
the  earliest  period  of  our  colonial  history  down  to  the 
present  time,  and  which  had  never  before  been  contro- 
verted, or  called  in  question,  until  the  present  case  had 
arisen  and  brought  it  here  for  adjudication  by  the  court 
at  this  late  day.  And  therefore  it  was,  as  he  had  beforo 
stated,  that  he  had  been  unable  alter  a  most  jiationf  and 
protracted  examination  of  the  voluminous  notes  of  the 
venerable  Chancellor  Ridgely,  who  so  long  tilled  hisolhce 
with  such  distinguisiied  ability,  to  find  a  solitary  case  in 
which  a  creditor,  hav'iig  a  judgment,  or  a  lien  of  any 
kind  at  law,  had  e\  er  resorted  to  his  iurisdiction,  or  tri- 
62 
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bunal  to  obtain  the  payment  of  it  out  of  an  equitable  es- 
tate, or  for  any  remedy  or  relief  in  any  such  case  against 
an  equitable  right  or  interest  in  lands  and  tenements  in 
this  State. 

GUpijiy  C.  J.,  delivered  the  opinion  of  the  court:  The 
question  reserved  in  this  case,  for  the  consideration  of  the 
court  is,  whether  the  land  conveyed  by  Thomas  Catts  and 
wife,  to  William  Daws,  on  the  1st  of  January,  A.  D.,  1858, 
is  subject  to  be  taken  in  execution,  under  the  judgment 
recovered  by  John  Flanagin  &  Sons  against  Henry  W. 
Mcllvain  on  the  19th  day  of  October,  A.  D.,  1857.  In 
other  words,  whether  the  said  judgment  became  a  lien  on 
that  day  upon  the  equitable  interest  or  estate  which  Mc- 
llvain had  in  the  land,  at  the  time  of  the  rendition  of  the 
judgment  against  him,  which,  it  will  be  observed,  was 
prior  to  the  date  of  the  conveyance  of  Catts  and  wife  to 
Daws.  It  is  to  be  remembered,  that  this  is  not  the  case 
of  an  active  trust,  where  the  interest  of  the  cestui  que  trust, 
is  sought  to  be  affected.  Of  course,  in  such  a  case,  the 
judgment  would  not  be  a  lien,  nor  would  there  be  any 
remedy  at  law.  But  the  case  of  an  active  trust,  differs 
most  materially,  from  the  case  now  under  consideration. 

The  statement  of  facts  agreed  upon,  discloses  the  case 
of  a  written  contract  for  the  sale  and  conveyance  of  land, 
by  Thomas  Catts  to  Henry  W.  Mcllvain,  for  the  sum  of 
seven  thousand  dollars,  payable  by  instalments,  with  in- 
terest,— Catts  binding  himself,  upon  payment  of  the  pur- 
chase money,  according  to  the  terms  of  the  contract,  to 
convey  the  land  to  Mcllvain  in  fee  simple.  Under  this 
contract,  and  according  to  its  terms,  Mcllvain  went  into, 
and  continued  in  the  actual  possession  of  the  land,  and 
had  paid  to  Catts,  prior  to  the  conveyance  of  the  latter 
to  Daws,  upwards  of  two-thirds  of  the  amount  of  the  pur- 
chase money,  with  its  interest,  leaving  a  balance  of  only 
$2,236  87  of  the  purchase  money  and  interest  unpaid; 
which  balance  was  amply  secured  to  Catts  by  Mcllvain,  by 
judgment  liens  on  other  lands  of  the  latter;  and  this 
balance,  since  the  conveyance  to  Daws,  has  in  fact  been 
levied  and  made,  out  of  those  other  lands. 
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It  is  perfectly  obvious,  therefore,  that  at  the  date  of  the 
entry  of  the  judgment  of  Flanagin  &  Sons,  Mcllvain  had 
acquired  an  equitable  interest  in  the  land  in  question,  to 
at  least,  the  extent  of  the  amount  of  the  purchase  money 
which,  up  to  that  time,  had  been  paid  by  him  ;  and,  as 
Mcllvain  had  actually  paid  upwards  of  two-thirds  of  the 
purchase  money  up  to  that  time,  it  would  seem  to  follow, 
that  his  interest  in  the  land,  must  have  been  equal  in 
value  to  at  least,  two-thirds  thereof.  It  has  been  said, 
that  Daws  entered  into  a  written  agreement  with  Mcllvain 
for  the  purchase  of  the  land  in  question,  prior  to  the  en- 
try of  Flanagin  &  Son's  judgment,  and  that  as  a  conse- 
quence, there  exists  an  equity  in  his  favor.  This  is  true, 
so  far  as  the  fact  of  the  agreement  is  concerned.  But 
does  the  alleged  consequence  follow  ?  It  is  equally  true, 
that  he  was  conversant  with  the  terms  of  the  contract  be- 
tween Catts  and  Mcllvain,  for  in  his  own  agreement,  he 
expressly  refers  to  the  terms  of  that  contract.  And  for 
upwards  of  two  months,  before  he  accepted  the  convey- 
ance of  the  land  from  Catts,  he  had  at  least  legal  or  con- 
structive notice  of  the  entry  and  existence  of  Flanagin 
&  Son's  judgment,  for  he  was  bound  to  take  notice  of  the 
condition  of  the  record.  We  are  at  a  loss,  therefore,  un- 
der the  circumstances,  to  discover  any  equity  in  his  favor, 
against  Flanagin  &  Son's  judgment.  He  acted  throughout 
with  his  eyes  open.  We  are  also  at  a  loss  to  perceive 
the  existence  of  any  equity,  in  favor  of  Catts,  because  he 
was  not  only  well  secured  at  the  time,  for  the  balance  of 
the  purchase  money,  on  other  lands  belonging  to  Mcllvain, 
but  by  conveying  the  land  in  question  to  Daws,  and  know- 
ingly, permitting  Daws  to  execute  a  mortgage  to  Mcllvain, 
for  the  purchase  money,  he  released  any  equitable  claim 
or  lien,  which  he  might  otherwise  have  had  against  the 
land  for  the  balance  of  the  purchase  money  then  due  to 
himself  from  Mcllvain. 

It  is  true,  in  England  at  common  law,  a  judgment  was 
not  a  lien  on  an  equitable  estate.  By  the  staiutc  29tli 
Charles  II,  it  was  made  liable  to  be  taken  in  execution ; 
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but  then,  the  lien  on  the  land  was  effected  by  the  issuing 
of  the  writ,  and  not  by  force  of  the  judgment.  But, 
apart  from  the  ancient  rule  of  the  English  common  law, 
adopted  in  favor  of  the  policy  of  feudal  tenures,  and  in 
restraint  of  alienation,  can  there  be,  on  principle,  any 
valid  reason  assigned,  why  a  judgment  should  not  be  a 
lien  on  an  equitable  estate  ?  At  common  law,  too,  lands 
were  not  liable  to  be  taken  in  execution  for  payment  of 
debts.  But  this  doctrine  is  now  repudiated  everywhere. 
And  in  this  State,  the  "  counties  of  New  Castle,  Kent, 
and  Sussex,  on  Delaware,"  as  they  were  formerly  called, 
the  policy  of  our  laws,  from  the  origin  of  the  Government, 
has  been,  to  favor  alienation  of  estates,  and  at  the  same 
time,  to  protect  and  enforce  the  rights  of  creditors  ;  and 
our  legislation  shows,  there  never  was  a  time,  in  the 
*'  three  lower  counties  "  when  lands  were  not  liable  to  be 
taken  in  execution  for  the  payment  of  debts. 

Now,  the  question  propounded  to  us  for  decision  is, 
whether  this  equitable  interest  or  estate  of  Mcllvain's 
whichever  it  be  called,  was  bound  by  the  lien  of  Flanagin 
&  Sou's  judgment?  We  think  this  question  must  be  an- 
swered in  the  affirmative.  And,  therefore,  we  hold  that 
it  was  so  bound,  notwithstanding  the  contract  between 
Mcllvain  and  Daws,  and  the  conveyance  of  the  land  to 
Daws  by  Catts  ;  and  that  Daws  took  the  land  subject  to 
the  lien,  and  of  course,  liable  to  be  taken  in  execution 
under  the  judgment.  In  order  to  show  that  this  conclu- 
sion is  sound,  it  is  but  proper  to  advert  briefly,  to  our 
early  history.  On  the  4th  day  of  March,  1680,  William 
Penn,  by  Letters  Patent  under  the  great  Seal  of  England, 
granted  by  Charles  the  II,  acquired  title  to  the  Province 
of  Pennsylvania;  and  on  the  24th  day  of  August,  1682, 
by  two  several  deeds  of  feofment  from  James,  Duke  of 
York,  he  obtained  title  to  the  "  three  lower  counties  on 
Delaware,"  being  the  territories  now  constituting  the 
State  of  Delaware.  By  the  act  of  Union,  for  annexing 
the  three  lower  counticB  to  the  Province  of  Pennsylvania, 
dated  the  10th  day  of  December,  1682,  it  is  provided  that 
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"  the  counties  of  New  Castle,  Jones  and  Whorekills'  alias 
New  Dale,  (as  they  were  then  called)  shall  be  annexed  to 
the  Province  of  Pennsylvania,  as  the  proper  territory 
thereof;  and  that  the  people  therein  shall  be  governed 
by  the  same  laws,  and  enjoy  the  same  privileges  in  all  re- 
pects  as  the  inhabitants  of  Pennsylvania  do."  The  first 
General  Assembly  of  the  representatives  of  the  freemen 
of  the  Province  of  Pennsylvania  and  of  the  three  lower 
counties  on  Delaware,  met  at  Upland,  alias  Chester,  in 
Pennsylvania,  in  the  year  1682,  and  among  their  laws  at 
that  session,  we  find  it  enacted  that  "  all  lands  and  goods 
shall  be  liable  to  pay  debts,  except  where  there  shall  be 
legal  issue,  and  then  all  the  goods  and  one-half  of  the 
land  only,  unless  the  land  was  bought  before  the  debts 
were  contracted."  In  the  year  following,  we  find  another 
law,  declaring  that  whatsoever  estate  any  person  hath  in 
this  province  or  territories  thereof,  at  the  time  of  his  death, 
shall  be  thus  disposed  of — one-third  to  his  wife,  one-third 
to  the  children  equally,  and  the  other  third  as  he  pleaseth, 
and  in  case  his  wife  be  deceased  before  him,  two-thirds 
to  the  children  equally,  and  the  other  third  to  be  disposed 
of  as  he  shall  see  fit,  his  debts  being  first  paid.  By 
another  law  passed  in  the  year  1688,  after  stating  in  the 
preamble,  that  forasmuch  as  by  a  law  made  at  Upland  all 
lands  were  made  liable  to  pay  debts,  with  such  restrictions 
and  limitations  as  are  therein  expressed,  for  the  fuller  and 
more  satisfactory  explanation  and  alteration  of  the  same, 
it  was  enacted  that  "  all  lands  whatsoever,  and  houses, 
shall  be  liable  to  sale  upon  judgment  and  execution  ob- 
tained." This  law  was  temporary  in  its  character,  and 
expired  by  the  terms  of  its  own  limitation.  It  was  to 
continue  for  one  year,  and  until  the  rising  of  the  then 
next  General  Assembly,  and  for  twenty  days  thereafter, 
and  no  longer.  It  evidently  referred  to  the  law  of  1682 
on  the  same  subject.  Again,  in  the  year  161.U,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  General 
Assembly,  passed  another  law  containing  precisely  the 
same  preamble  and  enacting  that  "  all   lands  whatsoever, 
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and  houses,"  should  be  liable  to  sale  upon  judgment  and 
execution.  This  act  was  without  limitation  as  to  dura- 
tion. Then,  in  the  year  1700  we  find  another  law,  by 
which,  after  reciting,  that,  to  the  end  that  no  creditors  may 
be  defrauded  of  the  just  debts,  due  to  them  by  persons 
of  this  province  or  territories  who  have  sufficient  real  es- 
tate, if  not  personal,  to  satisfy  the  same,  it  is  again  en- 
acted that  "  all  lands  and  houses  whatsoever,  within  this 
government,  shall  be  liable  to  sale  upon  judgment  and 
execution  obtained  against  the  defendant,  the  owner,  his 
heirs,  executors  or  administrators,  where  no  sufficient 
personal  estate  is  to  be  found."  "  All  lands  whatso- 
ever " — "  all  lands  and  houses  whatsoever."  Did  not  the 
makers  of  these  laws  intend  that  they  should  have  a  very 
comprehensive  application  ?  Is  it  not  manifest  that  they 
intended  to  include  and  subject  to  execution  and  sale, 
every  discription  of  estate  or  interest  legal  or  equitable, 
which  a  person  might  have  in  lands  or  houses,  except 
where  the  same  was  the  subject  of  an  active  trust  ?  Can 
it  be  said  that  this  is  a  forced  construction  of  these  laws, 
when  we  consider  the  very  informal  and  imperfect  char- 
acter of  contracts  in  relation  to,  and  conveyances  of,  lauds, 
during  the  early  settlement  of  these  counties,  and  when 
we  remember,  too,  that  there  was  as  yet,  no  court  of 
chancery,  or  other  court  exercising  equity  power,  in  ex- 
istence ?  Indeed,  it  is  not  too  much  to  say,  that  this 
view  of  the  subject  seems  to  be  strengthened,  if  not  con- 
firmed, by  an  act  passed  in  the  year  1721,  in  which  it  is 
declared,  that  "  divers  laws  have  been  enacted  in  this 
government  that  made  all  lands  and  tenements,  without 
any  regard  to  the  fee  simple  or  other  tenure  by  which 
they  are  held,  as  liable  to  pay  debts  as  chattels,  and  to  be 
taken  and  sold  upon  executions." 

Now,  it  is  proper  to  observe,  that  all  these  laws  applied 
equally  to  the  province  of  Pennsylvania  and  to  the  three 
lower  counties.  They  were  subject  to  one  and  the  same 
propriety  government,  the  same  legislature,  to  the  same 
laws,  and  to  the  same  judicial  system,  up  to  and  includ- 
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ing  the  year  1701.  In  the  month  of  October  of  the  year 
last  named,  however,  a  difficulty  arose  in  the  General 
Assembly,  in  regard  to  the  proposed  confirmation  of  cer- 
tain laws  which  had  been  passed  the  year  before  at 
New  Castle  ;  and  although  many  attempts  were  made  by 
the  Deputy  Governors  and  Council,  to  reconcile  the  diffi- 
culty, and  to  perpetuate  the  union  of  the  legislative  branch 
of  the  government,  they  all  ended  in  failure.  The  last 
attempt  at  reconciliation  was  made  in  the  month  of  April 
1704.  After  which,  the  members  from  the  three  lower 
counties  finally  withdrew  from  the  union  ;  and  from  this 
time  forth,  the  freemen  of  the  three  lower  counties,  with 
the  consent  of  Mr.  Penn,  as  provided  for  in  the  charter 
of  privileges,  had  a  separate  and  independent  legislature 
of  their  own.  The  judiciary  system,  however,  remained 
the  same,  until  some  time  between  the  years  1726,  and 
1736.  The  laws  subjecting  lands  to  sale  for  the  payment 
of  debts,  remained  the  same,  and  have  so  continued  up  to 
this  day.  And  indeed,  the  general  legislation  of  the 
province  of  Pennsylvania,  and  of  the  three  lower  counties, 
continued  to  be  almost  identical  up  to  the  time  of  the 
Declaration  of  Independence  in  1776.  But  at  some  period 
between  the  years  1726,  and  1736,  probably  about  the 
year  1732,  the  General  Assembly  of  the  three  lower  coun- 
ties, authorized  the  county  court  of  Common  Pleas,  a 
common  law  court,  composed  of  Justices  of  the  Peace 
of  the  several  counties,  to  hold  courts  of  equity.  We 
have  here,  then,  a  period  of  about  fifty  years,  during 
which  there  existed  no  court  in  these  counties,  vested  by 
law  with  equity  jurisdiction.  And,  it  follows,  as  a  matter 
of  course,  that  up  to  this  time  the  administration  of  jus- 
tice in  these  counties,  must  have  been  according  to  the 
forms  of  the  common  law.  Within  these  counties,  ajudg- 
ment  recovered  before  the  proper  tribunals  for  the  pur- 
pose has  always  been  held  to  be  a  lien  upon  real  estate. 
Our  earliest  legislation  shows  this.  Can  it  be  supposed 
then,  for  an  instant,  that  there  ever  was  a  time  when  there 
existed  no  remedy  anywhere,  for  enforcing  payment  of  a 
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judgment  out  of  an  equitable  estate  ?  We  know  that  for 
a  period  of  about  fifty  years  there  was  no  court  of  equity 
to  which  resort  could  be  had.  If,  therefore,  there  existed 
at  that  day  under  our  then  system  any  remedy  whatever 
in  such  a  case,  it  could  only  be  found  in  the  courts  of 
common  law,  and  through  the  instrumentality  of  common 
law  forms.  And  although  it  is  true,  that  the  legislature, 
after  the  lapse  of  the  period  just  mentioned,  did  confer 
equity  powers  on  the  Justices  of  the  court  of  Common 
Pleas;  yet  it  is  quite  manifest  from  the  record  of  their 
proceedings,  that  they  did  not  exercise  a  general  equity 
jurisdiction,  but  on  the  contrary,  confined  themselves  al- 
most entirely,  if  not  exclusively,  to  injunctions  for  stay- 
ing suits  at  law,  and  stopping  waste,  the  perpetuating  ot 
testimony,  and  in  establishing  the  boundaries  of  lands. 
This  state  of  things  continued,  so  far  as  we  have  any 
knowledge,  up  to  the  time  of  the  adoption  of  the  con- 
stitution of  1 792,  for  the  constitution  of  1776  had  made 
no  material  change  in  the  equity  jurisdiction.  It  merely 
provided  that  "  the  Justices  of  the  courts  of  Common 
Pleas  and  Orphans'  Courts  shall  have  the  power  of  hold- 
ing inferior  courts  of  chancery  as  heretofore,  unless  the 
legislature  shall  otherwise  direct."  The  constitution  of 
1792  created  a  court  of  chancery,  and  the  office  of  Chan- 
cellor. The  14th  section  of  the  6th  article  provided  that 
"  the  equity  jurisdiction  heretofore  exercised  by  the 
Judges  of  the  Court  of  Common  Pleas,  shall  be  separated 
from  the  common  law  jurisdiction,  and  vested  in  a  chan- 
cellor, who  shall  hold  courts  of  chancery  in  the  several 
counties  of  this  State."  An  equitable  interest,  such  as 
Mcllvain's,  is  not  a  mere  chattel  interest.  It  would  not 
go  to  executors  in  case  of  his  decease  ;  it  is  an  inherit- 
able interest,  and  would  descend  and  pass,  to  his  heirs  at 
law,  subject  to  dower,  according  to  the  order  prescribed 
by  our  intestate  laws.  In  all  respects,  under  our  system, 
it  is  treated  and  disposed  of  as  real  estate.  Our  statute 
of  February  5th,  1827,  expressly  declares,  that,  "when 
any  person  having  title,  or  any  manner  of  right,  legal  or 
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equitable,  in  any  lands,  tenements  or  hereditaments  in 
fee  simple,  shall  die  intestate  as  lo  the  same,  such  lands, 
tenements  or  hereditaments  shall  descend  and  pass  in 
fee  simple  to  the  kindred  male  and  female  of  the  intestate 
in  coparcenary."  And  this  has  always  been  the  law  in 
these  counties.  In  Pennsylvania,  under  precisely  the 
same  laws,  for  the  sale  of  lands  for  the  payment  of  debts, 
and  under  a  similar  judicial  system  during  a  large  portion 
of  our  history,  it  was  alway  held  that  a  judgment  was  a 
lien  on  an  equitable  interest  such  as  this,  and  that  all 
possible  titles,  equitable,  contingent  or  otherwise,  were 
subject  to  sale  upon  judgment  and  execution.  1  Yeates 
427.  2  Yeates  25.  2  Bin.  91.  3  Bin.  49.  16  Serg.  431.  5  S. 
^  R  129.  8  S.  ^  B.  440-1.  2  Watts  10,  15,  16.  8  W.  ^  S. 
186.  Stephen's  Appeal.  The  doctrine  established  by  the 
courts  of  Pennsylvania,  as  we  understand  it,  is  not  based, 
in  any  respect,  upon  the  29  Charles  II,  but  grew  up  under 
their  own  system  of  laws.  And  we  think  the  same  doc- 
trine should  be  held  to  prevail  in  this  State,  at  least,  so 
far  as  equitable  interests  of  this  character  are  concerned. 
Of  course  the  purchaser  at  sheriff  sale,  would  take  the 
land  subject  to  such  equities  as  might  exist  in  favor  of 
the  original  vendor,  in  respect  to  any  balance  of  unpaid 
purchase  money.  Such  purchaser  would  be  subrogated 
as  to  the  right  and  interest  of  the  original  vendee,  and 
would  stand  in  his  shoes.  He  would  take  the  interest  of 
the  original  vendee,  no  more  and  no  less. 

It  has  been  contended  by  the  counsel  for  the  defendant, 
that,  if  there  be  any  remedy  at  law  here,  to  recover  a 
debt  out  of  an  equitable  interest  in  lands,  it  must  be  by 
force  of  chapter  2,  section  3,  of  statute  29  Charles  II,  which 
gives  a  lien  to  the  writ  of  execution,  but  not  to  the  judg- 
ment under  which  it  was  issued  ;  and  that,  according  to 
the  construction  given  to  the  statute,  if  the  trustee  had 
conveyed  away  the  lands  by  the  direction  of  the  cestui 
que  trust,  before  execution  sued,  they  could  not  be  taken 
in  execution ;  and  that  consequently  in  this  case  no 
writ  of  execution  having  been  issued  and  the  lands  liav- 
63 
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ing  been  conveyed  away,  the  judgment  creditors  are 
without  remedy  at  law  against  them.  Now  it  might  be 
a  sufficient  answer  to  this  suggestion,  to  say,  that  section 
3,  of  chapter  2,  of  the  English  statute,  has  never  been 
held  to  be  in  force  in  Pennsylvania  or  in  Delaware.  It 
is  true  that  statute  29,  Charles  II,  was  enacted  prior  in  time 
to  the  grants  made  to  William  Penn.  But  when  we  re- 
member that  it  is  a  well  settled  principle  in  regard  to 
colonization,  that  the  emigrants  from  the  mother  country 
carry  with  them  only  such  laws  or  parts  of  such  laws,  as 
are  deemed  useful  and  adapted  to  the  exigencies  of  their 
new  situation,  the  fact  that  the  provision  of  the  statute 
just  referred  to,  has  not  been  recognized  here,  as  a  part 
of  our  law,  is  satisfactorily  accounted  for ;  more  especially, 
as  they  established  from  the  beginning  of  our  Colonial 
history,  as  they  had  a  right  to  do,  an  independent  system 
of  their  own,  for  enforcing  the  payment  of  debts. 
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"William  Cook  v.  William  H.  Pierce. 

In  an  action  upon  a  promissory  note  against  an  endorser,  the  maker  of  it 
is  a  competent  witness  for  the  defendant. 

No  action  will  lie  against  the  endorser  of  a  promissory  note  for  the  accom- 
modation of  the  maker,  by  the  holder  of  it,  who  discounted  it  for  the 
latter,  with  the  knowledge  of  its  character  at  a  higher  rate  of  discount 
than  six  per  cent.,  for  it  was  in  effect  a  loan  of  money  to  the  amount  ad- 
vanced upon  it  within  the  meaning  of  the  statute  against  usury,  and  as 
such, was  void  for  that  reason,  notwithstanding  the  statute  does  not  in 
terms  provide  or  declare  that  a  loan,  or  contract  made  contrary  to  the 
provisions  of  it,  shall  be  void. 

Assumpsit  on  a  promissory  note  at  ninety  days  for  two 
hundred  dollars.  The  action  was  at  the  suit  of  Cook 
against  Pierce,  as  the  endorser  of  it.  The  formal  proof 
of  the  making  of  it  was  adduced,  and  it  was  read  in 
evidence. 

Wales,  for  the  defendant,  then  called  a  witness,  who, 
upon  the  requisition  of  the  counsel  for  the  plaintiif,  was 
sworn  on  his  voire  dire,  and  stated  that  he  was  the  maker 
of  the  note,  to  the  order  of  Pierce,  and  that  the  latter 
endorsed  it. 
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Gordon^  for  the  plaintiff,  objected  that  he  was  therefore 
an  incompetent  witness,  because  it  was  his  interest  to  de- 
feat the  recovery  of  the  plaintiff  in  the  action,  for  if  he 
should  recover,  the  judgment  would  be  evidence  in  an 
action  by  the  endorser  against  him  as  the  maker  of  it, 
and  would  be  conclusive  as  to  the  amount  of  it,  which 
would  be  the  measure  of  the  damages  in  such  action. 

Wales  in  reply :  It  was  a  case  of  balanced  interest,  or  no 
interest  at  all  to  bias  the  witness  either  way  in  contem- 
plation of  law,  for,  if  he  should  be  the  instrument  of  de- 
feating the  recovery  in  the  present  action  against  Pierce, 
the  endorser,  he  would  only  become  the  more  certainly 
liable  to  an  action  at  the  suit  of  the  plaintiff  against  him- 
self for  the  amount  of  the  note. 

The  Court  so  held  and  overruled  the  objection. 

The  witness  was  then  sworn  in  chief,  and  stated  that 
the  note  was  drawn  and  signed  by  him  as  the  maker  of 
it,  to  the  order  of  Pierce,  as  an  accommodation  note,  and 
as  they  were  in  the  habit  of  doing  so  for  each  other,  he 
took  it  to  Pierce,  who  wrote  across  the  face  of  it,  the  words, 
"  credit  the  drawer,"  and  endorsed  it,  and  failing  to  get 
it  discounted  in  bank,  contrary  to  his  expectations  at 
the  time  of  doing  so,  he  took  it  to  Cook  for  that  purpose, 
who  demanded  ten  dollars  for  discounting  it,  and  being 
very  much  in  need  of  the  money,  he  paid  him  the  sum 
demanded,  upon  which  he  took  the  note  and  advanced 
him  one  hundred  and  ninety  dollars  upon  it,  the  difference 
between  the  ten  dollars  and  the  amount  of  the  note, 
which  was  payable  in  ninety  days  from  that  date. 

Gordon^  for  the  plaintiff,  remarked  that  ho  had  no  evi- 
dence to  offer  in  reply,  and  would  waive  his  opening  in 
the  case. 

Wales,  for  the  defendant,  referred  to  the  provisions  of 
the  statute  against  usury.  Rev.  Code,  183,  and  contended 


COOK  V.  PIERCE.  501 


that  although  it  simply  provided  that  the  legal  rate  of  in- 
terest for  the  loan  or  use  of  money  in  this  State,  should 
not  exceed  six  per  cent,,  and  if  any  one  should  take  more 
than  that,  directly  or  indirectly,  he  should  pay  the  for- 
feiture and  penalty  imposed  by  it,  without,  in  express 
terms  declaring  that  the  loan  or  contract  itself  should  be 
void,  yet  such  was  in  effect  the  law  and  the  construction 
which  the  Court  would  give  to  the  statute,  and  no  action 
at  law  could  be  maintained  for  the  recovery  of  the  money 
loaned,  directly  or  indirectly,  on  such  a  contract  contrary 
to  the  express  directions  of  it.  1  Kent's  Com.  467.  Dwar. 
on  Stat,  678.  25  K  C.  L.  Rep.,  47.  1  M.  ^  S.,  593.  U.  S. 
Bank  V.  Oldham  ct  al.,  2  Pet  527.  Law  v.  Hodgson,  11  JSast, 
300.  Bank  of  Uiica  v.  Wager,  2  Cow.  712.  And  such  a 
transaction  as  the  one  in  question  had  been  proved  to  be, 
such  a  discounting  of  a  promissory  note,  in  the  manner  in 
which  the  one  before  them  had  been  discounted  by  the 
plaintiff,  was  a  loan  of  money  at  a  usurious  rate  of  in- 
terest, and  was  therefore  illegal  and  void  under  the 
statute,  and  could  not  be  recovered  in  this  or  in  any 
other  action.     Byles  on  Bills,  245. 

Gordon,  in  reply,  asked  and  obtained  leave  of  the 
Court  to  add  the  common  counts,  and  also  a  count  on  an 
account  stated  in  his  narr,  and  argued  that  the  buying 
and  selling  of  negotiable  paper,  such  as  this  was,  was  not 
only  an  ordinary  and  every  day  transaction  in  the  markets 
of  the  country,  for  the  best  price  which  they  would  com- 
mand, like  any  other  vendible  or  purchasable  article  got 
up  for  the  purpose  of  being  bought  and  sold ;  but  it  was 
a  perfectly  fair,  legitimate  and  lawful  transaction,  for  it 
was  not  a  loan  of  money  within  the  meaning  of  the 
statute,  or  in  the  ordinary  and  common  understanding 
of  the  term,  and  was  therefore  not  usurious. 

The  Court,  Houston,  J.  charged  the  jury :  That  if  tlic 
promissory  note  in  question  was  an  accommodation  note, 
which,  accordiucr  to  commercial  usage  it  imported  to  be 
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by  virtue  of  the  words  "  credit  the  drawer,"  written  across 
the  face  of  it,  and  that  it.  was  made  by  Anthony  for  his 
own  benefit  and  accommodation,  payable  to  the  order  of 
Pierce,  and  that  the  latter  endorsed  it  to  enable  the  for- 
mer to  get  it  discounted  for  that  purpose,  and  that  the 
plaintiff  with  that  view  discounted  it  for  him  ;  that  was 
to  say,  took  the  note  and  advanced  money  to  him  upon 
it,  the  transaction  between  them  was  equivalant  to,  and 
in  effect  was,  a  loan  of  that  amount  of  money  by  Cook  to 
Anthony :  and,  if  in  thus  discounting  it  for  him,  he  re- 
served and  retained  in  consideration  thereof,  a  higher 
discount  or  premium  than  the  legal  rate  of  interest  estab- 
lished by  the  statute,  or  more  than  interest  at  the  rate  of 
six  per  centum  per  annum,  for  ninety-three  days  upon 
the  sum  of  two  hundred  dollars,  the  amount  for  which 
the  note  was  taken  by  him,  the  transaction  was  in  con- 
templation of  law,  tainted  with  usury,  and  the  contract 
was  so  vitiated  by  it,  that  the  plaintiff  would  not  be 
entitled  to  recover  in  the  action  upon  it.  For  when  a 
promissory  note  is  made  for  the  benefit  and  accommoda- 
tion of  the  maker  solely,  and  is  endorsed  with  this  view 
by  the  payee,  or  person  to  whose  order  it  is  made  pay- 
able, it  binds  no  one  up  to  that  stage  of  it,  because  no 
action  would  as  yet  lie  or  could  be  maintained  upon  it  by 
any  one  for  the  want  of  a  sufficient  consideration  in  law 
to  sustain  it,  until  it  had  been  discounted  or  accepted  by 
another  party;  as  it  was  then,  and  not  till  then,  that  it 
first  exists  as  a  complete  contract  in  contemplation  of  law 
for  the  actual  loan  of  money,  as  had  been  frequently  ruled 
and  recognized  in  the  judicial  decisions  of  this  country. 
And  when  the  note  is  so  made,  endorsed  and  negotiated, 
or  discounted  by  a  third  party  for  the  accommodation  of 
the  maker,  it  is,  as  we  have  before  remarked,  substantially 
and  in  effect,  a  contract  for  the  loan  of  money  by  such 
third  person  to  the  maker  of  the  note  :  and  if  such  con- 
tract be  usurious  in  its  character,  it  is,  in  our  judgment, 
forbidden  by  both  the  words  and  the  policy  of  our  statute 
against  usury,  and  is  consequently  illegal  and  void,  and 
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no  action  can  be  maintained  upon  it  for  the  recovery  of 
the  money. 

And  this  was  so,  notwithstanding  the  statute  did  not 
in  terms  provide  or  declare  that  a  loan  or  contract  made 
contrary  to  the  provisions  of  it,  should  be  void.  For  a 
contract  prohibited  and  made  unlawful  by  statute  is  a 
void  contract,  although  the  statute  does  not  expressly 
provide  that  it  shall  be  so ;  because  a  forfeiture  or  penalty 
imposed,  as  in  this  case,  by  the  statute,  implies  a  prohi- 
bition against  such  a  contract,  although  there  were  no 
prohibitory  words  to  that  effect  to  be  found  in  it. 


The  State  for  the  use  of  the  Treasurek  op  New 
Castle  County  v.  Thomas  M.  Ogle,  et  al. 

The  charge  of  a  Sherifif"  for  summoning  Grand  Jurors  to  attend  the  Court  of 
Oyer  and  Terminer,  and  also  the  Court  of  General  Sessions  of  the  Peace 
and  Jail  Delivery,  is  proper  to  be  allowed  by  the  Levy  Court,  as  for  a 
separate  and  distinct  service  in  summoning  a  grand  jury  to  attend  each 
of  said  Courts.  But  for  summoning  Petit  Jurors  to  attend  the  latter,  and 
also  the  Superior  Court,  he  can  only  be  allowed  for  one  service  in  sum- 
moning such  jurors  at  one  and  the  same  time  to  attend  both  of  those 
courts.  He  is,  however,  to  be  allowed,  in  addition  thereto,  his  proper 
fees  and  charges  for  summoning  the  additional  and  special  petit  jurors 
necessary  to  complete  the  whole  panel  required  to  attend  the  Court  of 
Oyer  and  Terminer  alone,  but  neither  of  the  other  Courts  ;  and  yet,  he 
is  not  to  be  allowed  as  for  a  separate,  distinct,  or  additional  service  in 
summoning  the  other  petit  jurors  to  attend  that  court,  and  also  the  two 
other  courts  at  the  same  time. 

Although  there  is  ho  positive  law  to  sanction  the  practice,  if  it  has  been  the 
established  custom  of  the  Levy  Court  to  allow  the  Sheriff  his  reasonable 
charges  for  the  custody  and  maintenance  of  common  vagrants  in  the 
common  jail  of  the  county,  it  cannot  refuse  to  allow  his  reasonublo  and 
proper  charges  therefor,  until  he  has  been  duly  notified  that  no  such 
charges  will  be  sanctioned  or  allowed  thereafter.  But  he  is  not  to  ho 
allowed  any  fee  whatever,  for  the  commitment  of  a  vagrant,  without  an 
actual  commitment  by  a  public  officer. 
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This  was  au  action  at  the  suit  of  the  County  Treasurer 
against  Thomas  M.  Ogle,  and  his  sureties,  as  late  Sheriff 
of  New  Castle  County,  for  the  sum  of  $150,  with  interest, 
collected  and  received  by  him  upon  a  judgment  recovered 
by  the  plaintiff  against  John  Frazier,  and  his  sureties, 
one  of  the  tax  collectors  of  the  County.  The  only  de- 
fence to  it  was  under  a  plea  of  set-off,  to  the  effect  that 
the  defendant  had  a  just  and  legal  charge  against  the 
County  to  the  amount  of  $120  43,  for  the  support  and 
maintenance  of  a  certain  number  of  vagrants  committed 
to  his  custody  whilst  he  was  Sheriff,  and  lor  the  sum  of 
$16,  fees  due  him  for  summoning  juries,  as  such,  both  of 
which  had  been  wrongfully  disallowed  by  the  Levy  Court. 

For  the  defendant  it  was  proved  that  although  there 
was  no  statute  for  the  committal  of  vagrants  to  the  cus- 
tody of  the  Sheriff,  as  the  keeper  of  the  public  jail  of  the 
County,  it  had  been  the  uniform  custom  for  a  long  time 
previous  to  his  election  to  the  office,  so  to  do,  and  that 
the  Levy  Court,  both  before  and  during  his  term  of  office, 
had  made  him  due  allowances  therefor,  but  had  refused  to 
allow  the  charge  in  question,  without  any  previous  no- 
tice to  him  that  no  allowance  would  be  made  in  future 
for  such  charges.  But  on  the  contrary,  for  the  plaintiff 
it  was  proved  that  vagrants  were  frequently  admitted  and 
accommodated  for  the  night  in  the  County  prison,  upon 
their  own  application,  or  upon  the  verbal  or  written  re- 
quest of  some  magistrate,  and  without  any  commitment 
whatever,  and  when  they  were  admitted  at  night  and 
discharged  the  next  morning,  there  was  always  a  charge 
for  two  dayp  maintenance,  as  well  as  an  additional  charge 
of  fifty  cents  for  commitment  in  each  instance,  even  in 
such  cases  ;  and  in  regard  to  the  latter  sum  stated  in  the 
plea  of  set-off,  that  the  defendant  had  charged  it  for  sum- 
moning grand  jurors  to  attend  the  Court  of  Oyer  and 
Terminer,  as  separate  and  distinct  from  tlie  C'ourt  of 
(icneral  Sessions  of  the  Peace  and  Jail  Delivery,  wheroas 
they  were  summoned  by  hira  to  attend  both  ot"  them,  at 
one  and  the   same  time. 
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The  Court,  Gilpin,  C.  J.,  charged  the  jury :  That  the 
courts  of  the  State  referred  to,  were  distmct  tribunals. 
The  former,  the  Court  of  Oyer  and  Terminer,  had  no 
general  terms,  and  was  specially  called  only  when  there 
was  an  occasion  for  it  in  any  of  the  Counties.  The  latter, 
the  Court  ot  General  Sessions  of  the  Peace  and  Jail  De- 
livery, and  the  Superior  Court,  had  regular  and  general 
terms  which  commenced  and  concluded  at  the  same 
time,  and  were  composed  of  the  same  judges  and  petit, 
or  general  jurors.  The  charge  of  the  defendant,  as 
Sherift",  for  summoning  a  grand  jury  to  attend  the  Court 
of  Oyer  and  Terminer,  and  to  attend  the  Court  of  General 
Sessions  of  the  Peace  and  Jail  Delivery,  was  therefore  a 
proper  charge  to  be  allowed  by  the  Levy  Court,  as  for  a 
separate  and  distinct  service,  in  summoning  a  grand  jury 
to  attend  each  of  said  courts.  But  for  summoning  petit 
jurors  to  attend  the  Superior  Court  and  the  Court  of 
General  Sessions  of  the  Peace  and  Jail  Delivery,  he  could 
only  charge  and  be  allowed  for  one  service  in  summoning 
at  one  and  the  same  time,  such  jurors  to  attend  at  one  and 
the  same  time  the  two  latter  courts.  He  should  be  al- 
lowed, however,  his  proper  fees  and  charges  in  addition 
to  those  before  alluded  to,  for  summoning  the  additional 
and  special  petit  jurors,  necessary  to  complete  the  whole 
panel  required  to  attend  the  Court  of  Oyer  and  Terminer 
alone,  but  neither  of  the  other  courts;  but  not  as  a  sepa- 
rate, distinct  or  additional  service  for  summoning  the 
other  petit  jurors  to  attend  that  court  and  also  the  other 
two  courts  during  the  same  time. 

As  to  the  charge  of  the  defendant  for  the  custody  and 
maintenance  of  common  vagrants  in  the  common  jail  of 
the  county,  it  was  the  opinion  of  the  court,  that  although 
there  was  at  that  time  no  positive  law  to  sanction  the 
practice  or  warrant  the  charge  of  the  Sheriif  in  that  re- 
spect, yet,  as  such  had  been  the  established  custom  in 
the  time  of  his  predecessors  in  the  ollice  which  had  been 
for  a  long  period  ae(|uic'sced  in  and  assented  to  by  tlie 
Levy  Court,  and  it  liad  before  sanctioned  and  allowed 
64 
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such  charges  presented  by  him,  it  implied  an  approval  of 
the  practice  and  the  custom  by  that  body,  which  in  law, 
equity  and  justice,  bound  it  to  allow  his  reasonable  and 
proper  charges  therefor,  until  he  was  duly  notified  that  no 
such  charges  would  be  sanctioned  or  allowed  thereafter. 
When,  however,  such  persons  were  admitted  into  the 
prison  without  an  actual  commitment  by  a  public 
officer,  he  could  in  no  such  case  be  allowed  a  fee,  or  any 
charge  whatever  for  a  commitment. 

Spruance  for  the  plaintiff. 
Booth  for  the  defendant. 


William  Daniel  v.  John  T.  Cooper. 

A  judgment  obtained  for  the  want  of  a  plea  in  a  qui  tarn  action  of  debt, 
is  an  interlocutory,  and  not  a  final  judgment,  and  no  execution  can  prop- 
erly be  issued  upon  it,  nor  upon  any  other  interlocutory  judgment  even  in 
an  action  of  debt,  without  first  ascertaining  the  amount  of  it,  according 
to  the  rules  and  practice  of  the  court. 

KuLE  to  show  cause  wherefore  a  writ  oi  fieri  facias  issued 
upon  a  judgment  in  an  action  of  debt  qui  tarn  obtained 
in  vacation  under  the  rule  for  want  of  a  plea  to  the  dec- 
laration filed  at  the  suit  of  John  T.  Cooper  against  Wil- 
liam Daniel,  should  not  be  set  aside.  On  the  Ist  day  of 
August,  1861,  the  regular  rule  day  therefor,  the  declara- 
tion in  the  action  was  filed,  and  a  rule  was  thereupon  laid 
upon  the  defendant  to  plead  thereto  by  the  second  rule- 
day  in  vacation,  the  10th  day  of  September  following, 
which  he  failed  to  do,  and  judgment  was  thereupon  en- 
tered under  the  rule  by  the  Prothonotary  in  vacation  in 
favor  of  the  plaintiff  against  the  defendant  for  the  want 
of  a  plea.  At  the  ensuing  November  Term  of  the  court, 
the  counsel  for  the  plaintiff"  obtained  a  rule  upon  the  de- 
fendant to  show  cause  wherefore  an  order  should  not  be 
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made  upon  the  Prothonotary  to  ascertain  the  amount  of 
the  judgment,  which  after  a  hearing  was  discharged  by 
the  court,  because  it  could  not  be  so  ascertained  under 
the  rule  and  practice  of  the  court,  and  afterward  by  his 
written  order  the  execution  in  question  was  issued  there- 
on returnable  to  May  Term  1862,  when  this  rule  was  ob- 
tained by  the  defendant  in  it  and  continued  to  the  present 
term. 

jBoo^A,  for  the  defendant  in  the  rule:  This  action  was 
upon  a  penal  statute,  the  statute  against  usury,  Rev.  Code 
183,  which  provides  that  if  any  one  shall  loan  money  in 
this  State  at  a  higher  rate  of  interest  than  six  per  cent., 
he  shall  forfeit  and  pay  to  any  one  who  will  sue  for  the 
same,  a  sum  equal  to  the  amount  of  money  lent,  one-half 
for  the  use  of  the  party  suing,  and  the  other  half  for  the 
use  of  the  State.  It  was  a  qui  iam  action  in  debt  for  a 
specific,  ascertained  sum,  of  course,  and  the  amount  al- 
leged in  the  narr  to  be  forfeited  and  payable  for  the  viola- 
tion of 'the  statute  in  this  case,  was  the  specific  sum  of 
five  hundred  dollars,  and  for  that  specific  amouut  the 
judgment  in  question  was  rendered  for  the  want  of  a  plea, 
or  any  defence  to  the  action.  And  such  a  judgment  was 
final  and  conclusive  for  a  fixed,  certain  and  ascertained 
amount  and  an  execution  might  forthwith  be  issued  upon 
it.  2  Steph.  N.  P.  1191.  2  B.  cf  P.  446.  3  M.  ^  S.  155.  1 
Pkld's  Pr.  508,  909.  Bingh.  on  Judgm.  13  Law  Libr.  2,  3, 
4.  Archb.  iV.  P.  49  Law  Libr.  252.  3  i?.  ^  P.  174.  4  Burr. 
2018.  5  Com.  Dig.  189.  Randall  v.  Ches.  ^  Bel.  Qmal  Co. 
1  Harr.  234,  317.  2  Saund.  107.  10  Petersd.  on  Com.  Laic 
41.  Taylor  V.  Capper,  U  East  4:^-2.  7  T.  7^.446.  \  Exc. 
Rep.  356.  3  Price  219.  2  Yeatcs  154.  1  Mod.  96.  Brightman 
V.  Parker  I  B.  ^  P.  341. 

Rodney^  for  the  plaintift"  in  reply,  did  not  deem  it 
necessary  to  review  any  of  the  numerous  authorities  which 
had  been  cited  on  the  other  side.  In  the  first  place  the 
execution  in  this  case  issued  irregularly,  because   there 
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was  no  judgment  on  the  record  to  warrant  it.  The  entry 
upon  the  record  simply  was,  "judgment  According  to  the 
rule."  Even  conceding  that  that  was  a  final  judgment 
in  effect,  there  was  no  judgment  for  any  ascertained 
amount,  and  without  an  order  of  the  court  to  the  Pro- 
thonotary  to  ascertain  the  amount  of  it,  or  the  verdict  of 
a  jury  on  a  writ  of  inquiry,  and  the  amount  of  it  so  as- 
certained, no  execution  could  regularly  issue  upon  it.  No 
form  of  b  judgment  by  default  in  an  action  of  debt  qui 
tam^  had  been,  or  could  be  produced,  because  in  all  ordi- 
nary, and  indeed,  in  all  other  cases  of  the  action  in  debt, 
the  existence  of  the  debt  was  a  matter  of  contract  between 
the  parties  and  necessarily  imported  that  there  was  a  sum 
of  money  due  the  plaintiff  by  contract.  Bnt  there  was 
nothing  of  that  nature  or  import  in  an  action  of  debt  qui 
tarn.  It  was  given  and  created  by  statute  alone  in  the 
present  case,  and  existed  rather  in  the  character  of  dam- 
ages than  as  a  matter  of  debt,  although  such  was  the  form 
of  action  prescribed  by  the  act,  and  hence  the  necessity 
of  a  writ  of  inquiry  to  ascertain  the  amount  of  the  judg- 
ment. The  question  involved  in  the  case  was  after  all, 
and  the  authorities  cited  on  the  other  side  would  show  it 
to  be  entirely  a  question  of  practice  with  the  courts  in 
England,  as  it  likewise  clearly  was  with  this  court;  and 
it  might  be  confidently  asserted  that  according  to  the 
practice  of  this  court,  that  in  no  case  whatever,  could  an 
execution  issue  on  a  judgment  by  default,  nil  dicit,  or  on 
demurrer,  without  an  order  first  upon  the  Prothonotary 
to  ascertain  the  amount  of  it,  or  a  writ  of  inquir}^  to  do 
the  same  thing  by  the  verdict  of  a  jury,  according  as  the 
character  of  the  claim  may  require  the  one  or  the  other 
mode  of  ascertaining  it  under  the  rules  and  practice  of 
this  court.  Judgments  were  either  interlocutory  or  final. 
The  most  common  kind  of  the  former  description,  were 
those  which  were  given  when  the  right  of  the  plaintiff  to 
recover  was  conclusively  established,  but  the  quantum,  of 
damages  sustained  by  him  was  not  ascertained  and  de- 
termined by  it,  and  which  could  not  be  done  without  the 
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intervention  of  a  jury.  This  happened  when  a  defendant 
Buftered  judgment  by  default,  or  confession,  or  upon  a 
demurrer,  or  nul  tiel  record,  in  any  of  which  cases,  if  a 
specific  ascertained  demand  is  sued  for,  the  judgment  is 
final,  because  then  there  could  be  no  doubt  as  to  what 
the  plaintiff  ought  to  recover ;  but  if  the  demand  be  of 
damages,  it  was  otherwise,  and  unless  they  were  admitted 
by  the  defendant,  a  jury  must  be  called  to  assess  them. 
Smith  on  Actions  at  Law,  60  Law  Libr.  165.  It  had  been 
supposed  that  no  writ  of  inquiry  should  be  executed  in 
debt,  on  the  ground  that  the  judgment  was  final.  But  it 
was  not  universally  true,  that  a  judgment  by  default  in 
debt  was  final,  for  in  an  action  of  debt  on  the  statute  of 
Edward  VI  for  tithes,  or  for  foreign  money,  there  should 
be  a  writ  of  inquiry,  Arden  v.  Connell,  7  L.  C.  L.  H.  289. 
In  that  case  the  court  remarked  that  it  was  not  true  as  a 
universal  proposition  that  in  debt  where  the  defendant 
suffers  judgment  by  default,  the  plaintiff  was  entitled  to 
final  judgment  without  executing  a  writ  of  inquiry.  No 
debt  can  be  said  to  be  due  to  a  qui  tam  plaintiff  until  it  is 
recovered  by  verdict ;  he  can  therefore  have  no  title  to 
damages  until  after  verdict.  JEsp.  on  Penal  Actions  154. 
And  to  show  that  although  this  was  in  form  an  action  of 
debt  given  by  the  statute,  it  was  rather  an  action  sound- 
ing in  damages  more  than  in  debt,  the  plea  of  not  guilty 
as  well  as  of  nil  debet,  may  be  pleaded  as  the  general 
issue  to  it.  Esp.  on  Penal  Actions  126. 

By  the  Court:  The  rule  must  be  made  absolute:  The 
judgment  entered  for  the  plaintiff  in  the  case  referred  to 
for  the  want  of  a  plea,  was  an  interlocutory  judgment  in 
an  action  of  debt  qui  tam,  and  the  question  presented  and 
involved  in  the  argument  on  the  rule,  is  after  all  a  ques- 
tion of  practice  merely,  in  England  as  well  as  here,  and 
in  this  court  the  practice  has  uniformly  been  on  any  and 
every  interlocutory  judgment,  or  on  a  judgment  obtained 
as  this  was  even  in  an  action  of  debt,  to  resort  to  a  pro- 
ceeding in  the  nature  of  a  writ  of  inquiry,  to  ascertain 
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the  amount  of  it  by  the  verdict  of  a  jury,  unless  when 
the  action  has  been  founded  upon  a  written  instrument 
under  seal,  or  upon  a  promise,  or  contract  for  the  payment 
of  a  sum  certain,  and  then  the  order  under  the  rule  of 
the  court  has  been  upon  the  Prothonotary  to  ascertain 
the  amount,  before  any  execution  could  issue  upon  such 
judgment.  And  such  has  been  the  invariable  practice  of 
this  court  in  such  cases,  without  an  exception  that  we  are 
aware  of.  The  execution  in  this  case  must  therefore  be 
set  aside. 


John  Randall  Jr.  v.  James  N.  Sutton's  Executor. 

Fraud  in  the  usaal  sense  and  meaning  of  the  term  is  never  presumed  in  law, 
but  it  must  be  proved  by  the  party  who  alleges  it,  like  any  other  fact,  to 
the  satisfaction  of  the  jury. 

If  pending  an  amicable  action  between  parties  who  have  mutual  accounts 
against  each  other  on  a  rule  of  reference  out  of  court,  the  defendant  in- 
stitutes proceedings  in  bankruptcy  under  the  act  of  Congress,  and  files, 
as  required  by  it,  under  his  oath,  a  list  of  his  creditors  and  of  the  several 
sums  respectively  due  to  them,  and  also  of  his  debtors  and  the  several 
sums  respectively  due  from  them,  and  inserts  in  the  latter  list  the  name 
of  the  plaintiff  with  the  amount  claimed  to  be  due  from  him,  but  omits  to 
insert  his  name  in  the  list  of  his  creditors  or  any  amount  as  due  to  him, 
stating  however  that  there  were  mutual  and  unsettled  accounts  between 
them,  and  referring  to  the  fact  that  the  same  were  then  in  the  course  of 
amicable  litigation  between  them  as  before  mentioned,  it  is  no  evidence  of 
fraud  to  eflfect  or  invalidate  his  discharge  in  bankruptcy,  notwithstanding 
the  plaintiff  afterward  obtains  judgment  against  him  in  the  amicable 
action  and  before  the  final  discharge  of  the  defendant  in  bankruptcy. 
For  it  was  not  incumbent  upon  the  latter  after  the  recovery  of  the  judg- 
ment, to  add  the  former  to  the  list  of  his  creditors  with  the  amount  of 
the  judgment  due  him  ;  whilst  it  was  competent  for  the  plaintiff  to  have 
appeared  in  the  court  in  which  the  proceeding  was  yet  pending  and  proved 
his  judgment  before  the  final  discharge  of  the  defendant  in  bankruptcy. 

Scire  Facias  upon  a  judgment  recovered  in  this  court 
by  John  Randall,  Jr.  against  James  IST.  Sutton  on  the  6th 
day  of  December,  1842.     The  only  plea  relied  on  by  the 
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defendant  was  that  after  the  recovery  of  the  judgment 
James  N.  SuLton  was  duly  discharged  from  all  liability 
to  be  sued  or  executed  thereon,  by  proceedings  and  cer- 
tificate in  bankruptcy  under  the  bankrupt  law  of  the 
United  States,  to  which  the  replication  of  the  plaintiff 
was  that  the  discharge  in  bankruptcy  pleaded,  had  been 
fraudulently  obtained  by  Sutton,  and  to  this  the  defendant 
rejoined  and  took  issue  upon  it.  The  record  of  the 
judgment  and  of  the  proceedings  in  bankruptcy  were 
produced  and  read  in  evidence  on  behalf  of  the  respective 
parties. 

Guthrie,  for  the  plaintiff:  The  judgment  which  was  for 
$1800  was  obtained  on  a  rule  of  reference  and  report  of 
referees,  on  the  6th  of  December,  1842.  The  bankrupt 
act  of  Congress  required  that  the  applicant  for  the  bene- 
fits of  it,  should  file  in  the  court  in  which  his  application 
was  made,  a  list  of  all  his  creditors  and  the  several  debts 
due  to  them  and  also  of  all  his  debtors  and  the  several 
sums  due  to  him  from  them,  under  his  oath  or  affirmation. 
In  the  application  referred  to  on  behalf  of  the  defendant, 
such  lists  were  filed  both  of  the  creditors  and  debtors  of 
Sutton,  but  in  the  list  of  the  former,  that  debt  of  $1800 
due  the  plaintiff  on  that  judgment,  was  not  stated  nor 
noticed,  nor  did  his  name  anywhere  appear  upon  the  list 
of  his  creditors  ;  but  nevertheless,  it  did  appear  upon  the 
list  of  the  latter,  amon":  his  debtors  so  filed  and  he  was 
therein  represented  and  set  down  as  a  debtor  to  him  in 
an  amount  very  considerably  exceeding  the  amount  of 
that  judgment  so  recovered  by  the  phiintift"  against  him. 
Ilis  application  for  the  benefit  of  the  bankrupt  law  was 
filed  on  the  10th  of  February,  1842,  and  liis  certificate  of 
discharge  under  it  was  dated  the  13th  of  December  fol- 
lowing, just  seven  days  after  that  judgment  was  thus  re- 
covered against  him  by  the  plaintitt';  whilst  tlie  suit  in 
wliich  it  was  so  recovered,  it  apjieari'd  from  the  recoi'ds 
of  this  court  was  instituted  and  pending  against  him,  as 
early  as  the  17th  of  May,  1841. 
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Rodney,  for  the  defendant :  The  single  question  in  the 
ease  was  whether  the  certificate  of  bankruptcy  of  James 
N.  Sutton  was,  or  was  not,  fraudulently  obtained.  The 
certificate  of  his  discharge  was  conclusive  against  all  his 
creditors  from  the  moment  it  was  granted,  unless  it  could 
be  successfully  impeached  on  the  ground  of  fraud,  either 
actual  or  constructive.  Now,  what  were  the  facts  in 
the  case  ?  At  the  time  when  his  application  in  bankruptcy 
was  presented,  and  when  the  lists  and  schedules  of  his 
creditors  and  debtors  were  tiled  in  the  District  Court  of 
the  United  States  for  this  district,  that  suit  on  which  the 
plaintiff  relied  and  the  record  of  which  he  had  produced, 
was  pending  as  an  amicable  action  in  this  court,  in  which 
each  party  to  it  was  claiming  that  the  other  was  his  debtor, 
and  in  which  it  appeared  from  the  schedule  of  his  debtors 
filed  as  before  stated  in  that  court,  and  from  the  entry 
therein  made  with  reference  to  the  plaintiff',  that  he  was 
then  actually  claiming  him  as  his  debtor  to  an  amount 
over  $2000  and  to  which  he  made  special  reference  in  that 
schedule,  as  a  sum  involved  in  dispute  between  them  and 
then  awaiting  the  determination  of  that  amicable  action 
at  that  time  pending  in  this  court  between  them.  An 
amicable  action,  instituted  as  such  actions  always  were 
by  the  friendly  agreement  and  mutual  consent  of  the 
parties  to  them,  necessarily  implied  that  they  had  con- 
flicting and  unsettled  claims  against  each  other,  and  that 
each  considered  the  other  on  a  full,  fair  and  final  settle- 
ment of  their  mutual  demands,  a  debtor  to  him.  And 
such  being  the  case,  how  could  Sutton  at  that  time  include 
that  sum  of  $1800  in  the  schedule  of  his  creditors,  as  a 
debt  due  from  him  to  the  plaintift"?  lie  did.  as  clearly 
appeared,  all  he  could  do  with  safety  in  regard  to  the 
matter,  and  it  was  done  in  good  faith  and  it  was  consci- 
entiously sworn  to  by  him  as  all  he  could  venture  to  af- 
firm with  reference  to  it  under  the  circumstances.  What 
grount]  then  could  there  be  for  imputing  the  slii^htost 
symptom  of  fraud  to  him  in  the  transaction  ?  Tliere  was 
not  even  the  semblance  of  fraud,  concealment,  or  bad 
faith  in  it. 
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But  even  if  the  defence  had  been  less  clear,  couclugive 
and  satisfactory  on  the  facts  just  stated,  still  the  plaintiff 
would  be  without  any  just  or  legal  right  to  recover  in  the 
present  action.  Because  it  was  not  only  competent  for 
him,  but  it  was  incumbent  upon  him  under  the  act  of 
Congress  in  question,  after  the  recovery  ot  thatjudgment 
by  him  seven  days  before  the  certificate  of  discharge  in 
bankruptcy  was  granted  and  issued  to  Sutton,  to  have 
gone  before  that  tribunal  and  proved  the  debt  and  judg- 
ment he  had  then  recovered  against  him,  when  it  would 
have  been  embraced  in  the  list  of  proved,  allowed  and 
established  debts  against  him,  and  when  he  would  have 
received  his  pro  rata  dividend  under  the  decree  of  that 
court,  with  his  other  creditors  who  had  proved  and  es- 
tablished their  respective  claims  against  him,  out  of  the 
property  and  effects  of  Sutton.  But  not  having  done  that, 
the  plaintiff  was  now  concluded  and  estopped  by  the  pro- 
visions of  the  bankrupt  act  itself,  from  recovering  any- 
thing in  this  action  against  the  defendant. 

Guthrie^  in  reply,  questioned  the  soundness  of  the  last 
reason  urged  by  the  counsel  for  the  defendant  and  in 
controverting  it,  contended  that  it  was  by  no  means  clear 
or  certain  that  such  was  the  meaning,  or  the  proper  con- 
struction of  the  act  of  Congress  in  regard  to  the  matter. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury  :  The  action 
was  on  a  judgment  of  this  court,  the  record  of  which  was 
before  them,  and  was  evidence  of  the  debt  claimed  by  the 
plaintiff  to  be  due  him  from  the  CHtate  of  Jiimes  X.  Sut- 
ton, deceased,  and  the  only  defence  relied  upon  by  his 
executor  was,  that  Sutton  in  his  life-time  had  been  ex- 
onerated from  his  legal  liability  to  pay  it,  or  to  be  sued 
for  it,  by  virtue  of  his  certificate  of  diBcharge  as  a  bank- 
rupt in  the  District  Court  of  the  United  States  in  this 
district  on  the  13th  day  of  December,  1842,  but  which 
the  plaintiff  in  reply  to  it,  alleges  was  fraudulently  ob- 
tained. If  it  was  not  fraudulently  obtained,  it  was  a 
65 
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complete  legal  defence  to  the  action,  and  if  they  were  so 
satisfied  from  the  evidence  before  them,  their  verdict 
should  be  for  the  defendant ;  but  if  on  the  contrary,  they 
should  be  satisfied  from  the  evidence  before  them,  that 
it  was  fraudulently  obtained,  then  it  would  constitute  no 
defence  whatever  to  the  action  and  their  verdict  should 
be  for  the  plaintifiT,  and  for  the  amount  of  the  judgment 
with  interest  upon  it  from  the  date  of  its  recovery  and 
the  costs  taxed  upon  the  record  of  it. 

The  sole  question  then  for  them  to  determine  was, 
whether  the  certificate  of  discharge  in  bankruptcy  refer- 
red to,  was  unjustly  and  fraudulently  procured  by  Sutton. 
Actual  fraud,  or  fraud  in  the  ordinary  sense  and  meaning 
of  the  term,  was  never  presumed  in  law  to  exist,  but  it 
was  a  matter  of  fact  to  be  proved  to  the  satisfaction  of 
the  jury  by  the  evidence  in  the  case,  and  was  never  to  be 
presumed  without  sufficient  evidence  to  prove  it,  and  the 
duty  of  doing  that  was  always  incumbent  upon  the  par- 
ty in  the  suit  Who  alleges  and  asserts  it.  In  what  partic- 
ular mode  the  fraud  alleged  in  this  case  was  practiced 
or  committed,  had  not  been  specifically  or  clearly  sug- 
gested, and  we  suppose  the  idea  to  be  that  it  is  at  least 
inferential  from  the  facts  proved  that  the  name  of  the 
plaintiff  was  at  no  time  inserted  in  the  list  of  his  cred- 
itors filed  by  Sutton  during  the  pendency  of  the  pro- 
ceeding in  bankruptcy,  and  that  the  plaintiff,  before  the 
conclusion  of  it,  actually  recovered  a  judgment  against 
him  in  a  suit  all  the  while  pending  in  this  court,  for  a 
debt  of  $1800.  But  the  jury  had  all  the  evidence  on  that 
subject  in  regard  to  that  matter  before  them,  and  if 
they  were  satisfied  from  it  that  there  were  counter  and 
conflicting  claims  and  mutual  and  unsettled  accounts  at 
that  time  pending  between  Sutton  and  the  plaintiff,  and 
that  they  were  then  in  the  course  of  amicable  litigation 
and  adjustment  between  them  before  this  tribunal,  and 
that  the  amount  of  Sutton's  claim  or  account  against  the 
plaintiff"  was  such  as  he  had  rftated  and  alleged  it  to  be 
in  the  list  and  schedule  of  his  debtors  filed  in  the  pro- 
ceeding in  bankiuptcy,  and  that  he  made  no  concealment 
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of  it,  or  misrepreRentation  in  regard  to  the  matter,  but 
stated  it  as  it  then  stood  between  them  at  the  time  of 
filing  the  list  of  his  debtors,  the  court  felt  bound  to  say 
to  them  that  in  such  a  view  of  the  matter  there  was 
nothing  in  it  to  warrant,  much  less  to  prove  and  establish 
any  presumption  of  fraud  against  Sutton  in  the  transac- 
tion ;  notwithstanding  the  plaintiff  afterward,  and  seven 
days  before  the  final  discharge  of  the  proceeding  in  bank- 
ruptcy, obtained  a  judgment  against  him  in  the  suit  in 
this  court  for  $1800.  Because,  while  on  the  one  hand, 
it  was  not  imperative  upon  Sutton  at  that  stage  of  the 
proceeding  under  the  act  of  Congress,  to  make  any  men- 
tion, or  to  take  any  further  notice  of  the  matter,  it  was 
on  the  other,  perfectly  competent  for  the  plaintiff  under 
the  act  of  Congress,  at  any  time,  either  before  or  after 
the  recovery  of  the  judgment,  to  have  gone  into  the 
District  Court  and  there  proved  his  debt  or  demand 
against  him  whilst  the  proceeding  in  bankruptcy  was 
pending  and  before  the  certificate  of  discharge  therein 
was  finally  awarded  to  him. 


Christian  and  Curran  r.  Elias  S.  Naudain's  Adminis- 
trator. 

Where  one  person  gives  another  his  promissory  note  and  afterward  his  bond, 
or  other  instrument  under  seal,  for  the  absolute  payment  of  a  sum  of 
money,  the  law  will  presume  the  bond,  or  other  instrument  under  seal, 
to  have  been  in  satisfaction  of  all  pre  existing  indebtedness  on  the  part 
of  the  former  to  the  latter  up  to  the  time  when  such  second  security  was 
given  by  him,  and  the  former  security  of  a  l(>wer  grade  upon  that  pre- 
sumption, would  be  merged  in  and  extinguished  by  the  latter  security  of 
a  higher  nature.  This,  however,  is  but  a  legal  presumjition,  which  may 
be  rebutted  by  evidence  to  the  contrary.  Where,  therefore,  it  appears 
from  the  evidence  in  any  case,  that  the  parties  to  the  two  securities  are 
not  the  same,  or  that  the  subsequent  security  of  a  higher  grade  was  given 
and  taken  as  collateral,  or  additional  security  only  for  the  former  and  for 
the  same  indebtedness,  and  was  not  intended  to  supersede,  or  extinguish 
it,  both  will  continue  valid  and  subsisting  securities  for  the  purposes  for 
which  they  were  given. 
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Assumpsit  on  a  promissory  note  at  six  months  for 
twenty-five  hundred  dollars,  made  by  the  firm  of  Nau- 
daiii  &  Murphy  to  the  order  of  the  firm  of  Christian  & 
Curran.  Jacob  Y.  Naudain  constituted  with  Murphy  the 
firm  of  Naudain  &  Murphy,  and  the  note  which  was  dated 
December  28th,  1856,  was  signed  with  the  name  of  that 
firm  and  also  by  Elias  S.  Naudain. 

The  proof  was  that  the  firm  of  Naudain  &  Murphy 
were  in  the  grain  trade  and  had  been  shipping  frequently 
to  the  plaintiffs  and  drawing  drafts  upon  them  on  account 
of  such  shipments,  and  that  the  note  was  given  as  col- 
lateral security  and  was  signed  by  Elias  S.  Naudain  as  a 
surety  only,  for  such  drafts,  and  that  he  was  neither  a 
member  of  their  firm,  nor  owed  any  portion  of  the  money 
for  which  the  note  had  been  given,  except  as  such  surety. 
The  firm  of  Naudain  &  Murphy  had  since  failed  in  busi- 
ness and  after  that  Jacob  V.  Naudain,  the  member  of  the 
late  firm  had,  on  the  14th  of  April,  1857,  executed  his 
judgment  bond  to  the  plaintiffs  for  the  sum  of  $8000,  to 
secure  the  payment  of  all  the  debts  then  due  them  from 
the  late  firm  of  which  he  had  been  a  member,  and  that 
on  the  same  day  judgment  had  been  entered  on  the  bond 
in  this  court  against  him  ;  and  had  also  soon  afterward 
delivered  two  vessels  to  them  for  the  same  purpose,  which 
they  had  sold  and  received  the  proceeds  of  the  sale  of 
them. 

Rodney,  for  the  defendant,  contended  that  the  simple 
contract  debt  of  Elias  S.  Naudain  on  the  promissory  note 
signed  by  him  to  the  plaintiffs  under  the  facts  proved, 
was  merged  in  the  judgment  bond  executed  and  deliver- 
ed by  Jacob  V.  Naudain  to  them,  to  cover  that,  as  well 
as  all  other  indebtedness  of  every  kind  then  due  them 
from  the  late  firm  of  Naudain  &  Murphy,  and  was  in 
contemplation  of  law  extinguished  by  it ;  and  that  such 
defence  might  be  given  in  evidence  under  the  plea  of 
non-assumpsit  in  the  present  action  upon  the  note.  Corn. 
Dig.  Plead  2   G.  12.     Pitin.  on  Pr'mc.  and  Surety,  40  Law 
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Libr.  202.  Add.  on  Contr.  1077.  Drake  v.  Mitchell,  3  East 
251.  M.  ^  S.  573.  Two-penny  v.  Boys,  10  E.  C.  L.  R.  54. 
Price  v.  Moulten  2  E.  Ij.  jf  IE.  R.  303.  Brown  on  Actions  Ab 
Law  Libr.  328. 

Gordon,  for  the  plaintiifs  :  The  doctrine  of  merger  and 
extinguishment  of  a  lower  in  a  higher  grade  of  security 
given  for  a  debt,  did  not  apply  in  this  case,  because  the 
judgment  bond  given  by  Jacob  V.  Naudain  to  the  plain- 
tiffs, was  only  a  collateral  security  for  the  payment  of  the 
note  in  question  and  the  preceding  indebtedness  of  the 
firm  of  Naudain  &  Murphy  to  them,  and  it  was  expressly 
understood  and  intended  so  to  be  by  the  parties  to  it  when 
it  was  given  and  taken  by  them  ;  and  in  the  next  place, 
because  the  bond  was  not  between  the  same  parties,  as 
the  parties  to  the  promissory  note,  but  different  parties ; 
and  to  extinguish  a  security  of  a  lower  by  a  higher  grade 
of  security  for  the  same  debt,  two  things  at  least,  were 
necessary ;  in  the  first  place,  it  could  not  and  should  not 
be  a  collateral  security  merely  for  the  indebtedness,  and 
in  the  next  place  they  should  both  be  for  the  same  debt 
between  the  same,  and  not  different  parties.  1  Ch.  PI.  94. 
Ihxike  V.  Mitchell,  3  East  251. 

The  Court,  Gilpin,  C.  ./.,  charged  the  jury,  that  where 
there  was  mutuality  between  the  parties,  as  where  the 
security  of  the  higher  and  of  the  lower  grade  were  be- 
tween the  same  parties  and  for  the  same  debt,  or  one  per- 
son gives  another  his  promissory  note  and  afterward  his 
bond,  or  other  instrument  under  seal,  to  the  same  person 
for  the  absolute  payment  of  a  sum  of  money,  the  law 
would  presume  the  bond,  or  other  instrument  under  seal 
to  have  been  in  satisfaction  of  all  pre-existing  indebted- 
ness on  the  part  of  the  former  to  the  latter  up  to  the  time 
when  such  second  security  was  given  by  him,  and  the 
previous  security  of  a  lower  grade  would,  upon  that  pre- 
sumption, be  merged  in  and  extinguislied  by  the  latter 
security    of   a   higher   nature   in  contemplation    of   law. 
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That,  however,  was  but  a  legal  presumption  where  the 
two  securities  were  between  the  same  parties,  which  might 
be  rebutted  by  evidence  to  the  contrary.  Where,  there- 
fore, it  appeared  from  the  evidence  in  any  case,  that  the 
parties  to  the  two  securities  were  not  the  same,  or  that 
the  subsequent  security  of  a  higher  nature  was  given  and 
taken  as  collateral,  or  additional  security  only  for  the 
former  and  for  the  same  indebtedness,  and  was  not  in- 
tended to  supersede  or  extinguish  the  former  security  of 
a  lower  grade,  the  lower  would  not  be  presumed  to  be 
merged  in  the  security  of  a  higher  grade,  and  would  con- 
sequently not  be  extinguished,  superseded,  or  affected  by 
it ;  but  both  would  continue  valid  and  subsisting  securi- 
ties for  the  purposes  for  which  they  were  given  ;  and  if 
the  jury  were  satisfied  from  the  evidence  which  they  had 
heard  in  the  case  that  the  judgment  bond  executed  and 
delivered  by  Jacob  V.  ^JTaudain  to  the  plaintiffs  for  the 
sum  of  eight  thousand  dollars,  was  only  a  collateral  or 
general  security  for  whatever  indebtedness  existed  on 
the  part  of  the  late  firm  of  Naudain  &  Murphy  to  the 
plaintiffs,  including  the  indebtedness  for  which  the  prom- 
issory note  in  question  was  made  by  them  and  signed  by 
Elias  S.  Naudain  as  their  surety,  the  action  would  lie 
against  his  administrator,  and  their  verdict  should  be  for 
the  plaintiffs,  provided  they  were  also  satisfied  from  the 
evidence,  that  the  indebtedness  on  their  part  for  which 
the  promissory  note  was  given  to  the  plaintifts  had  not 
been  paid. 
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William  H.  Pierce  v.  David  Lemon. 

There  is  nothiDg  in  the  statute,  Rev.  Code  228,  to  forbid  a  party  erecting  a 
division  wall  on  the  boundary  line  between  him  and  an  adjoining  lot- 
owner  in  the  City  of  VNilmiugton,  from  constructing  it  with  windows,  or 
openings  in  it,  although  they  may  abridge  or  impair  the  convenient  use, 
privacy,  occupation  and  enjoyment  of  the  messuage  and  premises  of  such 
adjoining  owner. 

The  general  principle  of  the  common  law  on  the  subject  is  that  no  action 
lies  for  opening  windows  in  party  or  boundary  walls.  The  only  remedy 
for  the  party  who  is  thus  incommoded,  is  by  b  inds,  or  some  other  erec- 
tion on  his  own  premises,  to  obstruct  or  exclude  the  view  from  such 
windows  or  openings,  which  the  owner  of  them  cannot  prevent,  unless 
they  have  acquired  the  privilege  of  ancient  windows,  or  opeiiings  in  such 
wall. 

But  if  the  roof,  or  cornice  of  any  building  so  erected  under  the  provisions 
of  the  statute,  or  if  the  water  spout  attached  to  it,  is  so  censlructed  as 
to  project  beyond  the  line  of  such  division  wall  and  overhang,  or  over- 
shadow any  part  of  the  close  and  premises  of  such  adjoining  owner,  it 
will  constitute  an  unlawful  and  wrongful  encroachment  upon  the  proper- 
ty of  the  latter,  for  which  an  action  will  lie. 

This  was  ati  action  on  the  case  for  consequential  dam- 
ages by  William  11.  Pierce  against  David  Lemon  who 
were  the  owners  of  adjoining  lots  in  the  City  of  Wil- 
mington, for  erecting  a  party  or  division  wall  of  a  brick 
stable  on  the  division  line  thereof  in  the  rear  of  the 
plaintifPs  messuage  and  premises,  with  an  eve,  or  cornice 
and  a  water  spont  which  projected  over  the  division  line 
and  above  the  plaintiff's  lot  about  two  inches,  and  with 
three  windows  or  openings  in  the  wall,  which  commanded 
a  complete  view  of  the  backyard  and  premises  of  the 
plaintiff,  and  thereljy  greatly  impaired  the  convenient  use 
and  occupation,  seclusion  and  enjoyment  of  the  same  by 
him  and  his  family,  contrary  to  the  j^rovisiofis  of  the 
statute  in  such  case  made  and  provided,  h'ec.  Codr  'I'lH. 
The  windows,  or  openings  in  the  wall  complained  of, 
were  each  about  a  foot  or  a  foot  and  a  half  square,  and 
were  built  in  checker  with  the  alternate   bricks  left  out, 
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and  which  had  rendered  it  necessary  for  the  plaintift'  to 
erect  blinds  opposite  to  them  on  his  premises  in  order  to 
exclude  the  view  from  them,  at  an  expense  of  about  thirty 
dollars.  For  the  plaintiff  it  was  proved  that  his  family 
had  been  annoyed  by  persons  looking  through  them  into 
his  close  and  premises,  and  for  the  defendant  that  the 
plaintiff  was  present  and  saw  the  division  line  accurately 
measured  and  ascertained  before  the  erection  of  the  wall 
upon  it  was  commenced  and  was  also  frequently  present 
during  the  progress  of  the  work  upon  the  building  and 
until  it  was  finished  and  made  no  objection  to  it. 

Patterson^  for  the  plaintiff,  admitted  that  under  the  pro- 
visions of  the  statute  referred  to,  the  defendant  had  a 
right  to  erect  the  wall  in  question  on  the  boundary  or 
division  line,  and  on  either  side  of  it,  equally  upon  the 
adjoining  lots  of  himself  and  the  plaintiff;  but  that  he 
had  no  right  under  the  act  in  the  erection  of  a  mere  di- 
vision wall  equally  upon  the  plaintiff's  and  his  own  prop- 
erty, to  construct  it  with  any  openings  or  apertures  in  it. 
Had  he,  however,  built  it  entirely  upon  his  own  laud,  and 
not  in  part  upon  that  of  the  plaintiff,  he  might,  he  would 
admit,  have  so  constructed  it,  and  his  right  to  do  so, 
could  not  have  been  questioned.  But  if  he  was  mistaken 
in  this  impression  which  he  had  of  the  matter  and  the  rela- 
tive rights  of  the  parties  in  regard  to  it  under  the  statute, 
the  defendant  certainly  had  no  right  after  erecting  the 
boundary  wall  under  the  provisions  of  it,  with  such 
apertures  in  it,  one-half  of  it  at  least,  on  the  lands  of  the 
plaintiff,  to  further  encroach  u})on  the  [)remises  of  the 
latter,  and  was,  at  least,  liable  to  him  in  damages  for  the 
construction  ot"  tlie  roof  afterward  with  the  projection  of 
the  eve  or  cornice  and  the  water  spout  beyond  the  outer 
line  of  the  wall,  so  as  to  overhang  and  overshadow  his 
premises  several  inches  further. 

Gordon^  for  the  defendant:  If  the  defendant  had  a 
right  under  the  statute,  as  he  certainly  had,  to  construct 
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a  party  wall  on  the  boundary  line,  and  equally  upon  the 
lots  on  either  side  of  it,  he  had  also  the  right  to  construct 
it  with,  or  without  windows  or  apertures  in  it,  at  his  will 
and  pleasure,  and  any  inconvenience  or  annoyance  to 
which  the  plaintiflf  might  be  subjected  by  reason  of  them, 
would  be  such  as  the  law  could  neither  recognize  nor  re- 
dress. As  to  the  other  matter  referred  to,  if  it  was  such 
a  projection  as  was  alleged  and  complained  of  by  the 
plaintiff,  it  was  so  trivial  and  insignificant  practically, 
that  it  could  hardly  constitute  a  ground  for  even  con- 
structive, much  less  actual  damage  to  the  plaintiff. 

Patterson^  replied. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury  :  The  object 
of  the  statute  referred  to,  was  to  provide  for  the  appoint- 
ment of  surveyors  and  regulators  in  the  City  of  Wil- 
mington, to  set  out  the  foundations,  prescribing  their 
depth  and  thickness,  and  to  regulate  the  walls,  their 
breadth,  or  thickness  according  to  the  height  and  dimen- 
sions of  the  buildings  to  be  erected  against  them,  and 
the  uses  to  which  they  were  to  be  devoted,  between  per- 
sons owning  adjoining  lots,  and  that  the  foundation  of 
the  walls  in  such  cases,  should  be  laid  equally  on  the  lands 
of  the  adjoining  owners,  the  person  building  to  be  reim- 
bursed one-half  of  the  expense  of  such  party  wall,  or  so 
much  thereof  as  the  adjoining  lot  owner  should  have  oc- 
casion to  make  use  of  in  any  building  by  him  afterward 
erected  adjoining  it,  before  using  the  same,  the  expense 
and  value  of  which,  was  also  to  be  determined  and  fixed 
by  the  regulators  provided  for  in  the  act.  In  the  present 
case,  the  party  or  division  wall  in  question  was  erected 
in  accordance  with  the  provisions  of  the  act,  and  was  to 
be  built  of  the  width  of  nine  inches,  four  inches  and  a 
half  on  either  side  of  the  division  line  and  equally  upon 
the  adjoining  lots  of  the  plaintiff  and  defendant,  and  tlie 
complaint  was,  not  that  that  regulation  was  violated,  but 
that  the  defendant  in  erecting  such  party  or  division  wall, 
66 
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wrongfully  constructed  it  with  certain  openings  or  aper- 
tures in  it,  which  had  been  described,  and  thereby 
abridged,  or  impaired  the  convenient  use,  privacy,  occu- 
pation and  enjoyment  by  the  plaintiff  of  his  messuage 
and  premises  adjoining  it  on  the  rear,  and  especially  of 
his  backyard,  because,  as  he  had  contended,  the  defendant 
had  no  right  to  build  the  wall  with  such  openings  in  it. 
But  the  court  could  discover  nothing  either  in  the  lan- 
guage, or  the  design  of  the  statute,  and  knew  of  no  rule 
of  statutory  construction,  or  interpretation,  which  would 
deny  to  a  party  building  a  division  wall  under  the  pro- 
visions of  it,  the  right  or  authority  so  to  construct  it,  and 
they  therefore  considered  that  the  construction  of  the 
wall  in  that  manner  by  the  defendant  constituted  no  in- 
fringement, or  abridgement  of  the  plaintiff's  rights  of 
property  as  the  owner  and  occupant  of  the  adjoining 
messuage  and  premises,  for  which  the  law  could  afford 
him  any  remedy,  or  redress  under  the  circumstances. 
The  general  principle  of  the  common  law  on  that  subject 
was  that  no  action  lies  for  opening  windows  in  party  or 
boundary  walls,  though  the  privacy  of  the  adjoining 
premises  is  thereby  destroyed.  1  Saund.  PL  ^  Ev.  117. 
Moore  v.  Rawson,  3  Bam.  ^  Cress.  340.  Chandler  v.  Thomp- 
son^ 3  Camp.  80.  The  only  remedy  for  the  owner  of  the 
adjoining  premises  who  was  thus  incommoded  by  the 
windows  in  such  cases,  was  that  adopted  by  the  plaintiff 
in  this  case,  and  that  was  by  means  ot  blinds  or  some 
other  erection  on  his  own  premises,  to  obstructor  exclude 
the  view  from  such  windows,  or  openings,  and  that  the 
owner  of  them  could  not  prevent,  unless  they  had  ac- 
quired the  privilege  of  ancient  windows.  Jbd.  And  as 
the  wall  and  openings  complained  of  in  this  case,  had 
only  been  erected  and  constructed  according  to  the  evi- 
dence, a  year  or  two  since,  the  defendant,  of  course,  could 
lay  no  claim  to  such  a  privilege. 

As  to  the  other  ground  of  complaint  and  damage  al- 
leged by  the  plaintiff,  it  the  jury  believed  upon  the  evi- 
dence they  had  heard  that  any  part  of  the  roof  or  cornice 


PIERCE  V.  LEMON.  523 

of  the  stable  erected  by  the  defendant,  or  of  the  water 
spout  attached  to  it,  was  so  constructed  by  him  as  to  pro- 
ject beyond  the  division  wall  on  the  plaintiff's  side,  and 
overhung  or  overshadowed  any  part  of  his  close  and 
premises  beyond  the  wall,  it  would  constitute  an  unlaw- 
ful and  wrongful  encroachment  upon  his  property  and 
an  injury  to  his  possession  of  it  and  his  legal  rights  and 
title  to  it,  for  which  he  would  be  entitled  to  recover  dam- 
ages equivalent  to  the  wrong  and  injury  thereby  done 
him  in  the  premises. 


SUPERIOR  COURT. 

8PRIKG  SESSIONS, 
1863. 


George  M.  Carpenter,  defendant  below,  appellant  v. 
Nathaniel  H.  Phillips,  plaintiff  below,  respondent. 

A  partial  failure  of  the  consideration,  is  no  defence  in  an  action  upon  a 
due  bill.  If  the  purchaser  of  a  horse  pays  a  larger  part  of  the  price 
agreed  to  be  given  for  him,  and  gives  his  due  bill  for  the  balance,  and 
afterward  discovers  a  latent  disease  and  defect  in  him  and  in  consequence 
of  it  soon  sells  him  to  another  for  less  than  the  amount  of  the  due  bill, 
it  will  not  be  such  a  failure  of  the  consideration  for  which  it  was  in  part 
given,  as  will  constitute  a  defence  to  an  action  upon  it. 

But  if  the  seller  knew  of  such  disease  and  defect  in  the  horse  at  the  time 
of  the  sale  and  fraudulently  concealed  it  from  the  purchaser,  or  falsely 
deceived  him  in  regard  to  it,  it  will  constitute  such  a  fraud  as  will  vitiate 
the  sale,  and  he  will  not  be  entitled  to  recover  in  the  action  upon  it. 

Pronarr  in  assumpsit  on  appeal.  The  action  was  upon 
a  due  bill  for  forty  dollars  from  Carpenter  to  Phillips  and 
the  proof  was  that  in  a  trade  between  them  for  a  horse, 
Carpenter  had  given  Phillips  a  sulkey  and  harness  worth 
$35  and  S50  in  cash  and  the  due  bill  in  question  for  the 
horse,  which  the  latter  had  assured  him  was  a  right  kind 
of  a  horse,  which  would  suit  hini,  or  any  other  man  ;  but 
although  apparently  good  and  sound,  in  consequence  of 
a  lump  or  cancer  at  the  root  and  on  the  upper  surface  of 
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his  tongue,  which  was  only  perceptible  on  opening  his 
mouth  very  wide  and  specially  looking  for  it,  and  which 
prevented  him  from  eating  hay  or  fodder,  but  not  corn, 
or  oats,  and  which  Carpenter  soon  afterward  discovered, 
he  sold  him  to  a  purchaser  with  full  knowledge  of  the 
defect  for  $30. 

Upon  these  facts  it  was  contended  by  the  counsel  for 
the  respondent  that  a  partial  failure  of  the  consideration 
for  which  the  note  had  in  part  been  given,  was  no  legal 
defence  to  the  action,  and  that  nothing  short  of  a  total 
failure  of  the  consideration,  could  avail  for  that  purpose. 
Story  on  Sales  425.  Add.  on  Contr.  457. 

For  the  appellant  it  was  contended  that  the  sale  was 
attended  with  a  fraudulent  concealment  of  the  defect  in 
the  horse  known  at  the  time  to  the  respondent,  and  that 
such  a  fraud  would  vitiate  the  whole  transaction,  and 
would  constitute  a  good  defence  to  the  action  on  the  note, 
although  a  partial  failure  of  the  consideration  alone  would 
not.  But  the  evidence  showed  more  than  that,  for  it 
showed  a  total  failure  of  the  consideration  for  which  it 
had  been  given,  inasmuch  as  the  sulkey  and  harness  worth 
$35  had  been  delivered  and  $50  in  money  had  already 
been  paid  for  the  horse,  which  in  fact  was  worth  but  $30. 
If  a  party  sells  a  horse  with  a  warranty  of  soundness  for 
the  price  of  which  the  purchaser  gives  a  bill  of  exchange 
and  afterward  discovers  him  to  be  unsound  and  offers  to 
return  it  to  the  seller,  who  refuses  to  receive  it,  and  an 
action  is  brought' by  him  on  the  bill  of  exchange  against 
the  purchaser,  and  the  latter  proves  that  the  former  knew 
at  the  time  of  the  sale  that  he  was  unsound,  he  cannot 
recover ;  for  such  is  clearly  a  fraud,  and  no  one  can  re- 
cover the  price  of  goods  sold  under  a  fraud.  2  Taunt.  2. 
7  East  479. 

For  the  respondent  it  was  replied  that  such  a  defence 
would  in  effect  be  equivalent  to  pleading  the  amonnt  al- 
ready paid  as  a  set-off' against  the  original  cause  of  nction 
in  the  case,  not  only  without  any  such  special  plea  en- 
tered in  the  case,  but  when  the  action  is  upon  the   note 
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itself,  and  Dot  upon  the  original  consideration  for  which 
it  had  in  part  only  been  given.  A  total  failure  of  con- 
sideration, such  as  is  contemplated  in  law,  could  not  be 
made  or  ciphered  out,  however,  in  any  such  ingenious 
way  as  had  been  attempted  on  the  other  side.  For  the 
failure  of  consideration  in  such  cases,  must  be  total  and 
absolute.  Unless,  therefore,  it  had  been  proved  to  the 
satisfaction  of  the  jury  that  the  respondent  knew  of  the 
defect  in  the  horse  at  the  time  of  the  sale  of  him  to  the 
appellant,  and  was  guilty  of  some  fraudulent  concealment 
of  it,  or  some  deceit  in  regard  to  it,  it  could  be  no  de- 
fence in  the  present  action. 

The  (Jourt,  Gilpin,  C.  J.,  charged  the  jury  :  When  the 
action  was  upon  a  bill  of  exchange,  or  a  promissory  note, 
or  a  due  bill  like  the  one  in  question,  a  partial  failure  of 
the  consideration  for  which  it  was  given,  was  no  defence. 
On  the  contrary,  if  the  goods,  or  consideration  received 
for  it  were  of  any  value,  the  partial  failure  of  their  worth 
or  value  will  be  of  no  avail  as  a  defence  to  the  action, 
and  the  plaintiff  would  be  entitled  to  recover  the  whole 
amount  of  the  note,  or  bill,  with  interest  from  the  date 
of  it,  and  the  defendant  in  such  a  suit  will  be  left  by  the 
law  to  his  remedy  by  an  action  against  the  other  party  to 
recover  damages  for  such  partial  failure  of  the  consider- 
ation, or  of  the  value  of  the  article  for  which  it  was  given. 
If,  therefore,  the  horse  in  question  was  of  any  value  at 
the  time  of  the  sale  of  him  by  the  plaintiff  to  the  de- 
fendant, the  fact  that  he  was  not  worth  the  total  price 
agreed  to  be  paid  for  him,  would  of  itself  alone  be  no 
defence  in  the  action  then  pending.  But  if  he  was  of 
less  value  for  the  reason  which  had  been  alleged  and 
stated  by  witnesses  who  had  been  sworn  and  examined 
in  the  trial  of  the  cause,  and  the  plaintifi"  knew  at  the 
time  of  the  sale  that  he  had  any  such  disease  or  defect 
as  had  been  described  by  them  and  fraudulently  concealed 
it  from  the  defendant,  or  falsely  deceived  him  in  regard 
to  such  a  latent  or  hidden  disease  or  defect,  then  it  would 
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constitute  8uch  a  fraud  as  would  vitiate  the  sale,  and  he 
would  not  be  entitled  to  recover  in  the  action  on  the  bill 
in  question. 

Oullerif  for  the  plaintiff. 
Paynter,  for  the  defendant. 


Doe  d.  John  Melvin  and  Margaret  J.  Melvin,  his  wife 
V.  Jacob  Halloway,  tenant  in  possession. 

The  probate  of  a  will  in  the  usual  form  before  a  Register  cannot  be  collat- 
erally questioned  or  enquired  into  in  any  other  proceeding,  but  is  conclu- 
sive until  It  is  brought  directly  in  review  before  the  proper  tribunal  as 
provided  for  by  the  statute. 

The  signing  of  a  will  by  a  cross  mark  made  by  a  testatrix  to  her  name 
written  upon  it  by  another  at  her  instance  and  request,  is  a  sufficient 
signing  of  it  by  her  under  Uie  statute  ;  and  without  proof  ihat  it  was  read 
to  her,  or  that  the  contents  of  it  were  otherwise  made  known  to  her,  al- 
though she  could  not  read,  or  write,  she  will  be  presumed  to  know  them 
at  the  time  of  signing  it,  unless  the  contrary  appears. 

If  some  of  the  devises  in  a  will  are  void  for  uncertainty,  or  by  reason  of  a 
devise  of  lands  in  perpetuity,  it  will  not  affect  the  admissibility  of  it  in 
evidence  in  an  action  of  ejectment  against  the  dtvisee  by  an  heir  at  law 
to  recover  the  lands  so  devised. 

Although  the  first  rule  in  relation  to  the  construction  of  a  will  is  to  ascer- 
tain and  give  effect  to  the  intention  of  the  author  of  it,  if  it  is  not  incon- 
sistent with  ihe  rules  or  principles  of  law  applicable  to  such  an  instru 
meut,  yet  the  heirs  at  law  cai.not  be  disinherited  by  it,  without  express 
words,  or  a  clear  and  cert.. in  intention  apparent  upon  the  face  of  it  to 
give  the  lands  by  a  good  and  valid  devi.^e  to  another. 

When  the  secondary  aud  subordinate  provisions  of  a  will  are  vague,  con- 
fused and  uncertain,  and  the  same  seems  to  be  the  case  with  the  main 
devises  in  it,  and  the  chief  design  and  intention  indicated  in  it  unques- 
tionably is  that  neither  the  devisees  named  in  it,  nor  the  heirs  at  law  shall 
ever  have  the  right  or  power  to  sell  the  la  ds  devised,  but  that  they  shall 
always  be  rented  out  tor  the  beuetil  of  the  devisees  and  their  desceiuianls, 
the  rents  and  profits  thereof  to  be  equally  divided  between  them  forever, 
the  devise  will  for  these  reasons  be  held  to  be  inoperative  and  void. 
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Action  of  ejectment  for  the  undivided  eighth  part  of 
three  several  tracts  of  land  comprising  about  three  hun- 
dred and  seventy  acres  in  iJaltimore  Hundred.  The  claim 
of  the  plaintiffs  was  in  right  of  Margaret  J.  Melvin,  the 
wife,  as  one  of  the  eight  children  and  heirs  at  law  of 
Esther  Timmons,  deceased,  who  died  seized  and  pos- 
sessed of  the  premises  in  fee,  and  whose  title  to  the  same 
at  the  time  of  her  death  was  not  in  dispute  between  the 
parties  to  the  action ;  but  the  plaintiffs  claimed  that  she 
died  intestate  as  to  the  fee  thereof,  whilst  the  defence  was 
under  the  following  instrument  purporting  to  be  her  last 
will  and  testament  and  which  had  been  formally  admitted 
to  probate  and  allowed  as  such,  before  the  Register  of 
Wills  for  Sussex  County.  "  I  Esther  Timmons  of  Balti- 
more Hundred  in  Sussex  County,  considering  the  uncer- 
tainty of  this  mortal  life  and  being  of  sound  mind  and 
memory,  do  make  and  publish  this  my  last  will  and  tes- 
tament in  manner  and  form  following,  that  is  to  say  : 
Item,  I  give  and  devise  to  my  daughter  Fanny  Timmons 
all  that  messuage  or  tenement  of  land  which  is  called  the 
Little  Savanah  where  Sarah  Halloway  now  lives  to  have 
and  to  hold  during  her  life-time,  up  to  a  certain  road 
leading  from  the  School  House  to  Jones'  Road,  the  above 
road  that  I  have  described  I  make  my  line  between  my 
two  farms,  and  after  the  death  of  my  daughter  Fanny 
Timmons,  I  will  that  that  farm  shall  come  back  to  the 
home  farm  again.  Item,  I  will  that  my  home  farm  where 
I  now  live  never  to  be  sold,  but  after  my  death  to  be 
rented  out  and  the  rents  to  be  equally  divided  between 
my  six  sous  and  daughters  here  named,  Patty  Davis, 
Elizabeth  Davis,  Nancy  Bailey,  Sarah  Halloway,  Isaac 
Timmons  and  Stephen  Timmons,  also  after  the  death  of 
my  daughter  Fanny  Timmons  I  will  that  farm  never  to 
be  sold,  but  rented  out  and  tiie  rents  to  be  equally  divided 
between  my  six  sons  and  daughters  above  named,  them 
and  their  heirs  from  generation  to  generation  forever. 
Item,  ray  will  and  desire  is  that  my  daughter  Fanny  will 
let   my  two    daughters,  Sarah   Halloway  and  Elizabeth 
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Davis  (widow)  live  with  her  during  their  life-time,  and 
further  I  will  that  when  any  of  my  grand- children  shall 
become  heirs  to  the  rents  of  my  farm,  that  Hester  H. 
Timmons,  daughter  of  James  H.  Timmons  and  Hester 
Timmons,  daughter  of  Lemuel  Timmons,  shall  have  an 
equal  share  with  them  their  life-time,  also  I  will  the  sum 
of  fifty  dollars  to  be  paid  by  my  administrators,  to  my 
daughter  Rebecca  Carey  without  interest  after  my  honest 
debts  are  paid  and  if  there  is  not  enough  of  my  personal 
property  to  pay  it  after  my  debts  are  paid,  I  will  it  to  be 
paid  out  of  the  rents  of  my  farm.  And  further  I  will 
that  my  grand-son  Dennard  Davis  carries  on  the  farm  for 
two  years  and  has  the  piece  of  new  ground  according  to 
the  contract,  also  Jacob  Halloway  my  grand-son  is  to 
have  an  interest  in  the  new  ground  with  Dennard,  and 
further  I  will  that  my  grand-son  Dennard  Davis  has  the 
use  of  my  young  horse  for  the  farm  for  two  years,  then 
I  give  the  horse  to  my  son  Stephen  Timmons  ;  and  fur- 
ther I  will  a  certain  piece  of  cedar  swamp  lying  and  being 
in  Baltimore  Hundred  aforesaid,  never  to  be  sold,  but  to 
be  kept  for  the  use  of  rails  for  the  said  above  mentioned 
farms.  I  will  that  the  timber  on  my  lands  shall  not  be 
destroyed  and  only  used  for  the  support  of  the  two  farms. 
Item,  and  in  case  my  daughter  Margaret  Melvin  should 
live  longer  than  her  husband,  I  will  that  she  shall  come 
in  after  the  death  of  her  husband,  for  an  equal  share  of 
the  rents  of  my  farm  with  the  rest  of  my  children  as 
above  mentioned."  It  also  contained  several  legacies 
and  the  following  residuary  clause,  "  I  will  that  the  residue 
of  my  personal  property  not  herein  mentioned,  to  be  ap- 
praised and  sold  to  the  best  advantage  and  to  be  paid 
towards  my  honest  debts  and  if  my  personal  property  does 
not  pay  my  debts,  I  will  the  balance  to  be  paid  out  of  the 
rents  of  my  farm." 

Ijoyton,  for  the  plaintiffs,  objected  to  the  admissibility 
of  tlie  will  in  evidence,  because  it  did  not  appear  to  have 
been  duly  proved  before  the  Register,  and  was  therefore 
67 
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not  her  valid  will  and  testament,  as  it  then  stood  before 
the  court.  It  was  signed  simply  with  her  mark  of  the 
cross,  and  there  was  no  proof  before  that  officer,  as  ap- 
peared from  his  record  of  the  probate  of  it,  that  it  had 
ever  been  read  over  to  her,  or  that  she  otherwise  knew 
the  contents  of  it,  either  before,  or  at  the  time  of  so  sign- 
ing it.  The  affidavits  of  the  subscribing  witnesses  to  it, 
were  entirely 'silent  on  both  of  those  material  points, 
being  simply  in  the  usual  form  adopted  in  that  office ; 
and  as  she  signed  the  instrument,  not  by  subscribing  her 
own  name  to  it,  but  by  making  her  mark  merely,  as  be- 
fore stated,  the  presumption  both  in  fact  and  in  law  was 
that  she  was  unable  either  to  write  or  read  it.  In  the 
case  of  Dolby's  will,  Smith  and  Wife  v.  Dolby ^  4:  Harr.  350, 
the  court  held  that  where  the  signing  was  by  a  mark  sim- 
ply, and  there  was  evidence  to  show  that  the  testator 
knew  the  contents  of  it,  it  was  sufficient ;  and  the  same 
principle  was  ruled  in  the  case  of  Col.  Davis'  will,  since 
decided  in  New  Castle  County,  Davis  et  al,  v.  Bogers,  1 
Houst.  44.  Futhermore,  as  a  will,  the  instrument  was 
void  for  uncertaiut),  and  because  it  attempted  to  estab- 
lish a  perpetuity  in  the  devise  of  the  lands  as  disposed  of 
in  it. 

Cullen,  for  the  defendant :  If  there  was  any  ground  for 
such  an  objection  as  that  Urst  taken,  it  should  have  been 
by  an  appeal  from  the  decision  of  the  Register  allowing 
and  establishing  the  will,  for  it  pertains  to  the  sufficiency 
of  the  probate  before  him.  Upon  a  caveat,  or  a  petition 
of  review,  or  the  trial  of  an  issue  of  devisavit  vel  non,  such 
an  objection  might  be  made,  and  if  sustained,  it  would 
be  a  sufficient  ground  for  setting  aside  the  instrument, 
as  a  last  will  and  testament.  But  the  decision  of  the 
Register  decreeing  the  instrument  to  be  proved  and  es- 
tablished before  him  as  the  last  will  and  testament  of  the 
testatrix,  under'  the  provisions  of  the  statute,  was  final 
and  conclusive,  until  it  was  appealed  from  as  provided 
for  in  it,  and  could  not  be  collaterally  inquired  into,  or 
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called  in  question  either  there,  or  before  any  other  tri- 
bunal. That  principle  of  law  had  been  well  settled  by 
the  uniform  current  of  the  decisions  in  this  State,  as  well 
as  everywhere  else  where  the  question  had  arisen.  2  ILirr. 
601.  4  Harr.  83.  2  Greeid.  Ev.  sec.  672.  16  Mass.  441.  1 
Pick.  535. 

By  the  Court :  In  the  case  of  PenneVs  Leasee  v.  Weijanl 
et  al.,  2  Harr.  603,  the  court  recognized  expressly  that 
the  probate  of  a  will  before  one  of  our  Registers,  was  a 
decree  or  sentence  by  a  judicial  officer,  having  not  only 
competent,  but  exclusive  original  jurisdiction  for  that 
general  purpose,  and  that  it  was  conclusive  whenever  it 
came  collaterally  in  question  in  any  other  proceeding; 
and  as  to  the  case  ot  Smith  and  Wife  v.  Dolb>/,4:  Harr.  350, 
it  was  upon  the  trial  of  an  issue  of  devisavit  vel  non  before 
the  court  awarded  by  the  Register  to  determine  by  the 
verdict  of  a  jury  here,  whether  it  was  or  not  the  last 
will  and  testament  which  it  purported  to  be,  and  in  which 
the  question  presented  here  was  the  same  as  the  question 
originally  presented  before  him,  and  which  had  been  re- 
mitted by  him  to  this  tribunal  for  its  decision.  But  even 
in  that  case,  the  court  expressly  decided  that  the  signing 
of  a  will  by  a  testator's  simply  making  his  mark  to  his 
name  written  upon  it  by  another  person  by  his  direction 
or  request,-  was  a  good  and  sufficient  signing  by  him,  and 
that  it  was  not  necessary  in  such  a  case,  to  prove  that  the 
will  had  been  read  over  to  him,  but  he  would  be  presumed 
to  know  the  contents  of  it,  unless  the  contrary  appeared. 
The  other  two  objections  raised  by  the  counsel  for  the 
plaintiffs,  related  to  the  legal  construction  and  effect  of 
the  devises  in  question,  and  not  to  the  formal  execution 
or  validity  of  the  instrument  as  a  last  will  and  testament 
simply,  and  were  therefore  matters  properly  to  be  con- 
sidered and  passed  upon  hereafter,  but  could  not  affect 
the  admissibility  of  the  instrument  as  evidence  merely. 
The  first  objection  was  therefore  overruled,  and  the  will 
was  then  read  in  evidence. 
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Layion^  for  the  plaintiffs  :  The  plaintiffs  were  entitled 
to  recover  in  the  action  in  right  of  the  wife,  Margaret 
Melvin,  who  was  one  of  the  children  and  heirs  at  law  of 
Esther  Timmous,  the  testatrix,  because  the  devise  of  the 
lands  in  the  will  to  her  six  sons  and  daughters  named  in 
it,  under  whom  the  defendant  claimed  title,  as  well  as 
possession,  and  the  right  to  exclude  the  plaintiffs  from 
any  participation  in  them,  was  inoperative  and  void  in 
law  as  against  the  plaintiffs  who  claim  by  inheritance  in 
such  right,  the  one  undivided  ninth,  part  of  them  in  co- 
parcenary with  her  other  eight  children  and  heirs  at  law. 
Because  the  fee  simple  in  the  farm  mentioned  was  devised 
to  no  one,  or  in  other  words,  it  was  not  devised  at  all ; 
for  although  the  direction  in  the  will  was  that  the  farm 
should  be  rented  out  and  should  never  be  sold,  yet  she 
devised  it  to  no  one  to  rent  out,  unless  it  could  be  shown 
on  the  other  side  that  the  devise  of  the  rents  of  the  farm 
constituted  a  devise  of  the  farm  itself  by  implication  to 
the  six  children  mentioned  in  it.  But  such  could  not  be 
the  case,  because  there  was  in  that  item  of  the  will  when 
carefully  examined  and  considered,  no  specific  devise, 
and  no  devise  at  all,  of  the  rents  even  to  any  one.  Where 
there  was  a  specific  devise  of  the  rents  and  profits  of 
real  estate  to  any  oue,  he  would  admit  that  it  would  con- 
stitute a  devise  of  the  land  itself  by  implication  to  such 
person.  But  not  otherwise  ;  and  such  was  not  the  case 
with  the  devise  in  question.  The  devise  of  the  farm  and 
the  tract  of  cedar  swamp  mentioned  were  also  inopera- 
tive and  void  for  another  reason,  aud  that  was  because 
it  was  an  intentional  and  attempted  devise  of  them  in 
perpetuity  and  for  the  express  purpose  of  rendering  them 
inalienable  forever  by  her  descendants.  They  were  never 
to  l)e  sold,  but  the  farm  was  to  be  rented  out,  without 
designating  by  whom,  or  creating  any  trust,  or  appoint- 
ing any  executor,  or  person  to  do  it,  and  the  rents  there- 
of were  to  be  equally  divided  between  the  six  devisees 
named  and  their  heirs  from  generation  to  generation  for- 
ever, whilst  according  to  the  strict  and  proper  import  of 
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the  terms  employed  in  the  will,  the  piece  of  cedar  swamp 
embraced  in  it,  was  not  only  never  to  be  sold,  but  was 
not  even  to  be  rented  out  from  generation  to  generation 
forever,  but  was  to  be  kept  for  the  use  of  rails  for  the 
said  farms  forever.  Such  a  limitation  of  lands  in  perpetuum 
was  clearly  and  unquestionably  void,  because  lands  can- 
not be  devised  in  such  a  manner  as  to  render  them  alto- 
gether inalienable  for  a  longer  period  than  a  life,  or  lives 
in  being  and  twenty-one  years  and  nine  months  there- 
after. 6  Cruise  Dig.  188,  466,  477.  1  Jarm.  on  Wills  253, 
254,  255.  But  as  before  intimated,  the  devise  was  fur- 
thermore void,  because  there  was  no  one  named,  or  ap- 
pointed, or  provided  for  in  the  will  who  was  to  rent  out 
the  farms,  receive  or  collect  the  rents  and  divide  them 
equally  among  such  devisees  and  their  descendants  for- 
ever ;  and  also  because  the  subsequent  provisions  of  the 
will  in  regard  to  the  rents,  rendered  it  exceedingly  vague 
and  uncertain  when  the  devisees  were  to  take  and  in 
what  proportions  they  were  to  take  them,  for  there  was 
no  rule  prescribed  and  no  direction  given  in  the  will  as 
to  how  or  in  what  proportions  or  on  what  basis  they  were 
to  be  shared  and  divided  after  the  death  of  the  devisees 
named,  among  their  descendants  to  the  latest  posterity, 
except  that  they  were  forever  to  be  divided  wherever 
they  might  be,  equally  between  them. 

Cullcn,  for  the  defendant  :  There  being  no  dispute  as 
to  the  facts  in  the  case,  the  only  matter  to  be  considered 
or  discussed  whs  the  question  of  law  involved  in  it;  and 
the  first  principle  ot  law  which  applied  to  it  was,  that 
the  intention  of  the  testator  is  to  control  the  construction 
of  the  will,  if  not  incompatible  with  the  technical  rules 
of  law  which  have  l)een  established  in  regard  to  it.  The 
main  object  of  the  testatrix  in  making  the  devise  in 
question  was  nianil'est;  it  w;is  that  the  possession  of  the 
lands  devised  and  the  enjoyment  of  the  rents  and  protits 
of  them,  should  puss  to  the  devisees  mentioned,  and  their 
heirs  forever.     Hut  a  devise  of  the   rents  aiid    prolits    of 
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land  is  equivalent  to  a  devise  of  the  land  itself  to  such 
devisee.  2  Jarm.  on  Wills  533.  6  Cruise,  sec.  67.  Cro.  Jac. 
104.  9  Mass.  355.  A  devise  of  the  income  of  land  is  in 
effect  a  devise  of  the  land  itself.  Doe  d.  Golden  v.  Lake- 
land et  al,  22  M  C.  L.  R.  19.  In  that  case  the  devise  was 
very  similar  to  the  present.  It  was  a  devise  of  the  rents 
and  profits  of  the  laud  in  question,  without  saying  who 
should  rent  it,  to  be  equally  divided  between  the  three 
daughters  of  the  testator,  and  it  was  held  by  the  court 
that  in  such  a  devise  by  virtue  of  the  terms  used  in  it, 
they  took  the  land  itself.  4  KenU  Com.  533,  536.  And  so 
in  regard  to  personal  property,  a  gift  of  the  proceeds  of 
a  fund,  is  a  gift  of  the  fund  itself. 

As  to  the  objection  that  the  devise  was  void  because  it 
created,  or  attempted  to  create  a  perpetuity  in  the  lands 
devised,  he  only  had  1o  eay  that  a  condition  that  is  repug- 
nant to  the  estate  or  title  devised  in  them,  is  itself,  abso- 
lutely null  and  void.  If  therefore  a  feoffment  be  made 
upon  condition  that  the  feoffee  shall  not  have  the  rents 
and  profits  of  the  premises,  the  condition  itself  is  void, 
and  the  feoffee  will  take  the  estate  free  and  discharged 
from  such  condition.  So  in  a  devise  of  land  to  a  person 
on  condition  that  he  shall  not  aliene  it,  the  condition  is 
repugnant  and  void,  and  the  devisee  will  take  the  land 
discharged  from  the  condition,  Doe  d.  Mitchcson  v.  Carter, 
8  T.  B.  60.  1  Jarm.  on  Wills  810.  In  such  case  the  con- 
dition is  nugatory  and  the  estate  given  is  absolute.  If, 
therefore,  the  devisees  in  this  case  took  by  virtue  of  the 
devise  an  estate  in  fee  in  the  farms  mentioned  and  re- 
ferred to,  then  the  words  "  never  to  be  sold"  contained 
in  it,  were  repugnant  to  that  estate,  and  as  such  were  ab- 
solutely nugatory  and  void,  and  they  took  an  estate  in 
fee  in  them  free  and  discharged  from  it,  4  Ktnts  Com.  131, 
132.  18  Pick.  455.  21  Pick.  42  And  as  to  the  objection 
that  they  were  to  be  rented  out,  without  saying  by  wliom, 
it  wart  met  and  answered  by  the  decision  before  cited  by 
him  from  22  E.  C.  L.  R.  19,  in  which  it  was  held  that  the 
gift  of  the  rents  and  profits  of  the  land,  without    saying 
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who  should  have  the  renting  of  them,  to  be  equally  di- 
vided between  the  three  daughters  of  the  testator,  was 
equivalent  to  a  devise  of  the  land  itself  to  them,  and  that 
they  consequently  took  the  land  itself,  as  well  as  the  rents 
and  profits,  and,  of  course,  had  the  renting  of  it. 

McFee,  on  the  same  side,  would  not  protract  the  argu- 
ment of  the  case  ;  but  as  it  was  apparent  that  the  counsel 
for  the  plaintiffs  would  at  length  fall  back  on  the  third 
tract,  or  piece  of  cypress  swamp  devised  in  the  will  and 
which  was  directed  by  the  testatrix  not  to  be  sold,  but  to 
be  kept  for  the  supply  of  rails  for  ttie  use  of  the  farms 
before  devised  by  her,  without,  however,  any  words  of 
limitation  expressed  in  the  devise  of  that  particular  tract, 
he  would  simply  say  in  regard  to  that  point,  that  wherever 
there  were  words  of  reference  between  several  distinct 
clauses  or  devises  in  a  will,  as  there  were  in  the  present 
case,  the  words  of  limitation  embraced  in  one  clause,  or 
devise,  will  be  construed  to  have  relation  to  all  the  clauses 
and  devises  so  connected  by  such  words  of  reference,  9 
JEast  267.  But  independent  of  that  rule  of  testamentary 
construction,  the  plaintiffs  were  not  entitled  to  recover 
any  part  of  even  that  tract,  for  the  late  act  of  Assembly 
which  was  passed  prior  to  the  date  of  the  will  and  the 
death  of  the  testatrix,  provides  that  a  general  devise  of 
land  without  words  of  limitation  shall  confer  a  fee  simple 
estate,  unless  a  contrary  intention  appears  from  the  will, 
and  as  this  was  such  a  devise,  it  carried  the  fee  without 
any  words  of  limitation  to  the  devisees  of  the  other  two 
tracts,  or  farms  for  the  use  and  benefit  of  which  it  was  to 
be  kept  and  never  sold. 

Laylon,  in  reply  :  It  was  only  when  the  devise  of  the 
rents  was  a  specific  devise  of  them,  and  not  when  it  was 
in  such  terms  as  were  employed  in  the  will  in  question, 
that  it  was  held  to  be  equivalent  to  a  devise  of  the  land 
itself,  and  not  one  of  the  cases  which  had  been  cited 
would  sustain  such  a  construction   with   reference  to  the 
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devise  then  under  consideration,  for  it  differs  essentially 
from  them  all,  inasmuch,  as  in  it  there  was  no  devise  of 
the  land  itself  to  any  one  nor  any  devise  of  the  rents 
thereof  to  any  one.  The  direction  of  the  will  simply  was 
that  the  lands  should  never  be  sold  and  the  rents  should 
be  equally  divided  between  the  children  named  and  their 
heirs  forever.  There  was  consequently  no  direct  or 
specific  devise  of  either  to  any  one,  but  it  was  merely  a 
direction  given  with  regard  to  both,  which  clearly  showed 
in  the  first  place  that  the  testatrix  did  not  intend  to  de- 
vise the  lands  in  question  to  any  one,  and  in  the  second 
place  that  her  design  and  intention  solely  was  to  render 
them  forever  inalienable  and  out  of  the  rents  arising  to 
establish  a  fund  in  perpetuity  for  the  benefit  of  her  pre- 
ferred children  and  their  descendants  forever.  As  to  the 
devise  in  regard  to  the  piece  of  cedar  swamp  referred  to, 
the  objection  he  had  raised  was  even  stronger,  for  it  was 
neither  a  devise  of  the  land  itself,  nor  of  the  rents  or  pro- 
ceeds of  it  to  any  one  expressly  or  specifically,  but  only 
showed  still  more  clearly  that  it  also  should  remain  in- 
alienable forever,  and  in  perpetuity  for  the  benefit  of  the 
same  parties. 

The  Court,  Gilpin,  C.  J.,  charged  the  jury:  The  first 
rule  in  regard  to  the  construction  of  a  will  is  to  ascertain 
the  meaning  and  intention  of  the  testator  of  it,  and  to 
give  effect  to  that  meaning  and  intention,  if  it  if^  not  in- 
consistent with  the  rules  and  principles  of  law  applicable 
to  it ;  but  it  is  also  another  rule  of  law,  which  is  not  to 
be  overlooked  in  this  connection,  that  the  heirs  at  law 
are  not  to  be  disinherited,  or  debarred  of  their  right  to 
claim  bis  lands  by  operation  of  law,  or  by  descent  and 
inheritance,  as  it  is  usually  termed,  without  express  words, 
or  a  clear  and  certain  intent  apparent  upon  the  face  of 
the  will.  For  in  order  to  make  such  a  devise  of  real  es- 
tate as  will  disinherit  an  heir  at  law,  or  deprive  him  of 
his  right  to  inherit  it,  independent  of  the  will,  sucli  an 
intention  must  appear,  or  be  clearly  indicated  in  it,  as  is 
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Bufficient  to  satisfy  the  mind  and  conscience  of  the  court 
in  pronouncing  it  such.  If  it  is  barely  problematical,  or 
is  doubtful,  or  uncertain,  the  rule  of  law  must  have  its 
course  and  control  the  disposition  of  the  estate,  notwith- 
standing the  provisions  of  the  will.  Bowes  v.  Blackdt^ 
Cowp.  240.  Because  it  is  a  rule  of  universal  application 
in  the  construction  of  wills  that  whenever  there  is  an  ir- 
reconcilable uncertainty  or  repugnancy  in  the  disposi- 
tions made  by  a  testator  of  his  real  estate,  the  title  of 
the  heirs  at  law  shall  be  preferred  to  all  others;  because 
where  a  court  cannot  find  words  in  a  will,  which  either 
expressly,  or  by  necessary  implication,  denote  the  testa- 
tor's intention  beyond  the  possibility  of  a  doubt,  the  rules 
of  law  directing  descents,  which  are  certain,  must  pre- 
vail and  can  never  be  superseded  by  an  uncertain  devise. 
Pow.  on  Dev.  21  Law  Libr.  204.  Many  of  the  secondary 
or  subordinate  provisions  contained  in  the  will  before 
them,  were  vague,  confused  and  uncertain  in  their  mean- 
ing and  the  court  had  not  been  able  when  taken  together 
to  ascertain  and  determine  with  entire  certainty  or  satis- 
faction, their  exact  meaning,  or  tVie  precise  object,  or  in- 
tention of  the  testatrix  in  making  them.  And  the  same 
remark  may  be  made  in  regard  to  what  appears  to  be  the 
main  purposes  of  the  divises  in  question.  But  taking 
the  whole  will  and  considering  all  its  provisions  together, 
the  main  design  and  intention  which  she  had  in  view  un- 
questionably was  that  neither  the  devisees  named,  nor 
her  heirs  at  law  should  ever  have  tlie  right  or  power  to 
sell  or  alienate  the  lands  devised,  but  that  the  same  should 
be  forever  rented  out  for  the  benefit  of  the  devisees  men- 
tioned and  their  descendants,  the  rents  thereof  to  be 
equally  divided  forever  between  them.  Tiic  will,  how- 
ever, contains  in  terms  no  express  devise  of  the  lands  to 
them,  or  to  any  one  else,  or  of  the  rents  and  profits  even, 
and  there  was  consequently  no  devise  of  either  to  them, 
or  to  any  other  person,  unless  it  could  be  shown  that 
what  is  said  by  way  of  direction  in  regard  to  the  divi.sion 
of  the  rents  between  the  devisecf^  v\amed  and  their  de- 
68 
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scendants,  constitute  a  devise  in  law  of  the  lands  them- 
selves to  them,  by  implication  or  legal  construction,  but 
which  we  think  has  not  been  done  ;  and  we  are  therefore 
of  the  opinion,  for  both  of  these  reasons,  that  the  devises 
in  que.-tion  are  inoperative  and  void  as  against  the  claim 
of  the  plaintiffs  who  are  seeking  to  recover  the  one  un- 
divided eighth  part  of  the  lands  and  premises  referred  to 
in  right  of  the  wife,  Margaret  Melvin,  as  one  of  the 
children  and  heirs  at  law  of  the  testatrix,  and  that  thej 
are  consequently  entitled  to  recover. 


The  plaintiff  had  a  verdict. 


James  K.  Sudler,  endorsee  of  George  Gomey,  v.  Joseph 
H.  Collins. 

In  an  action  by  an  innocent  holder  of  a  proaaissory  note  negotiated  before 
its  maturity,  against  the  maker  of  it,  the  payee  and  endorser  of  it  is  a 
competent  witness  for  the  defendant  to  prove  that  it  had  been  altered  in 
a  material  part  and  fraudulently  put  in  circulation  contrary  to  his  under- 
standing and  intention,  after  he  had  endorsed  and  delivered  it  for  a 
special  purpose  to  another. 

And  in  an  action  by  the  holder  against  the  maker  of  such  a  promissory  note 
given  for  a  good  ar.d  sufficient  consideration  to  the  payee  of  it,  by  whom 
it  was  afterward  endorsed  and  delivered  to  a  friend  to  enable  him  to  ob 
tain  a  loan  of  money  upon  it  as  collateral  security  merely,  but  who  con 
trary  to  his  understanding  and  intention,  put  it  in  circulation,  aiid  which 
before  its  maturity  came  to  the  possession  of  the  plaintifif,  without  proof 
of  any  knowledge  on  his  part  as  to  the  fraud  or  the  means  by   which   it 
had  been  put  in  circulation,  he  will  be  entitled  to  recover,  notwithsland 
ing  the  maker  has  in  the  meanwhile  and   before   its   maturity   paid  the 
amount  of  it  to  the  payee. 

The  alteration  of  such  note  without  the  knowledge  and  consent  of  the 
maker  after  he  has  delivered  it  to  the  payee,  by  adding  in  the  body  of  it 
the  words,  ''  payable  at  the  Bank  of  Smyrna,"  will  constitute  a  material 
alteration  of  it,  which  will  vitiate  and  avoid  it  in  the  hands  of  an  inno- 
cent holder. 

Action  of  assumpsit  on  a  promissory   note  for   $500 
made  by  Collins,  the  defendant,  payable  six  mouths  after 
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date,  to  the  order  of  Gomey,  aud  by  him  endorsed,  and 
which  afterward  came  to  the  hands  of  Sudler,  the  plaintiflf, 
before  its  maturity. 

Gomey,  the  payee  and  endorser,  was  called  by  the  de- 
fendant as  a  witness,  and  objected  to  by  the  counsel  for 
the  plaintiff. 

Rodney^  for  the  defendant :  The  facts  which  he  proposed 
to  prove  by  the  person  called,  did  not  impugn  in  any  de- 
gree the  original  validity  of  the  note  as  it  came  to  and 
passed  from  his  hands,  and  would  not  impute  any  fraud 
or  misconduct  to  any  one  in  the  matter  of  the  transfer 
and  negotiation  of  it,  prior  to  the  endorsement  and  trans- 
fer of  it  by  the  payee,  the  person  now  called  as  a  witness. 

The  Court  admitted  the  witness,  who  testified  that 
Collins  was  owing  him  the  amount  of  five  hundred  dol- 
lars and  gave  him  the  note  for  it,  and  before  it  matured, 
he  endorsed  it  aud  let  a  friend  of  his,  Mr.  Thayer,  in 
Philadelphia,  have  it,  by  way  of  a  loan  or  accommoda- 
tion, without  any  consideration  received  by  him  for  it, 
to  use  and  deposit  as  collateral  security,  to  enable  him 
to  obtain  a  loan  of  fifty  dollars,  and  that  before  the  note 
became  payable  Collins  paid  him  the  amount  of  it,  and 
when  he  went  to  look  for  Thayer  in  order  to  get  it  back 
through  him,  he  had  left  the  city  and  he  could  not  learn 
where  he  was,  or  who  then  held  it ;  and  that  the  under- 
standing between  him  and  Thayer  was  when  he  let  him 
have  it,  that  he  was  only  to  use  it  as  collateral,  and  that 
it  was  not  to  be  put  in  circulation  until  after  maturity, 
as  he  expected  Collins  would  be  ready  and  desirous  to 
pay  it  before  that  time.  He  also  stated  that  when  the 
note  was  delivered  to  him  by  Collins  and  when  he  en- 
dorsed it  and  loaned  it  to  Thayer  the  words  "  payable  at 
the  Bank  of  Smyrna,"  were  not  in  it,  but  had  since  been 
inserted  in  it  by  some  one,  he  did  not  know  who,  and 
that  up  to  that  time,  the  note  was  not  payable  at  any 
bank,  or  anywhere  else,  and  that  he  particularly  remem- 
bered that  from  the  fact  that  Collins  when  he  gave  it  to 
him,  told  him  he  would  not  make  it  payable  at  any  bank. 
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The  grounds  of  defence  were  that  the  note,  without  the 
knowledge  and  consent  of  the  defendant,  the  maker,  and 
after  it  had  been  endorsed  and  negotiated  and  parted 
with  by  Gomey,  the  payee,  had  been  altered  in  a  material 
part  of  it,  and  that  it  had  been  paid  by  the  maker  to  the 
payee  in  good  faith  and  before  its  maturity. 

Spruance,  for  the  plaintiff:  The  alteration  of  the  note 
as  proved,  was  not  such  a  material  alteration  as  would 
vitiate  or  invalidate  it  in  the  hands  of  an  innocent,  or 
bona  fide  holder  of  it  for  value,  without  notice,  or  knowl- 
edge that  it  had  been  so  altered  after  it  had  passed  from 
the  hands  of  the  maker,  and  had  been  endorsed  and  trans- 
ferred by  the  payee  of  it.  The  note  had  never  been  pre- 
sented at  the  Bank  of  Smyrna  for  payment,  and  it  was 
not  necessary  that  it  should  have  been,  for  the  holder 
had  a  right  to  sue  upon  it  anywhere  without  so  present- 
ing it,  and  in  such  a  suit,  it  would  only  be  a  matter  of 
defence  on  the  other  side,  in  case  the  maker  had  funds 
at  the  time  of  its  maturity  to  meet  it  there.  It  was  there- 
fore not  material  in  the  present  action,  whether  the  in- 
terpolated words  were  in  or  out  of  it;  and  it  had  been 
so  decided  in  this  State.  Martin  v.  DeUiplaine^  5  Harr.  329. 
When  the  place  of  payment  is  not  material  in  the  action, 
as  where  the  maker  had  no  funds  at  the  place  of  pay- 
ment to  meet  it  in  case  it  had  been  duly  presented  there 
at  maturity,  it  was  not  necessary  to  prove  that  it  had  been 
presented  there ;  for  the  want  of  funds  to  pay  it  at  the 
appointed  time  and  place,  will  always  excuse  the  want 
of  presentment  according  to  the  appointment,  when  the 
action  is  against  the  maker,  and  not  an  endorser  of  the 
note,  as  in  this  case;  and  it  had  been  so  decided  in  P]n- 
giand,  although  the  rule  theie  on  the  subject  was  some- 
what stricter  than  it  was  in  this  country.  Comcy  v.  Fall- 
sell,  4  Barn  ^  Aid.  197. 

As  for  the  other  ground  of  defence  relied  on,  he  must 
make  his  acknowledgments  to  the  learned  counsel  on 
the  other  side  for  the  favor  of  the  proof  which   he   had 
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produced  in  support  of  it ;  for  it  clearly  proved  that  there 
was  a  good  consideration  and  of  full  value  for  the  note, 
as  between  the  original  parties,  the  payee  and  the  maker 
of  it.  For  Gomey  had  not  only  stated  that  the  note  was 
made  and  given  to  him  by  Collins  for  the  sum  of  five 
hundred  dollars  which  he  then  owed  him,  but  that  he 
endorsed  it  before  its  maturity  and  duly  delivered  it  to 
another,  not  the  plaintiff,  however,  for  a  special  purpose, 
as  he  stated,  yet  with  a  view  to  be  used  by  him  as  a  ne- 
gotiated and  negotiable  note  among  money  lenders,  but 
who  it  further  appears,  put  it  in  circulation  before  its 
maturity  contrary  to  his  expectations,  and  by  means  of 
which  it  afterward  came,  through  how  many  intermediate 
hands  he  knew  not,  to  the  possession  of  the  plaintiff, 
without  a  tittle  of  proof  however,  to  show  that  the  latter 
had  a  particle  of  knowledge,  or  the  slightest  intimation 
of  any  one  of  the  extraordinary  facts  and  details  connected 
with  the  previous  history  of  it,  and  by  which  it  was  now 
sought  to  destroy  the  validity  of  it  in  his  hands  and  to 
defeat  his  right  as  a  bona  fide  holder  of  it  without  notice 
or  knowledge  of  anything  to  impugn  its  credit  or  validity, 
to  recover  upon  it.  It  was  not  incumbent  upon  the 
plaintiff  to  show  how  he  came  by  it;  and  without  any 
proof  to  impeach  his  connection  with  it,  the  law  would 
not  presume  that  he  either  made,  or  knew  any  thing  about 
the  alteration  in  the  note,  or  the  circumstances  under 
which  it  was  endorsed  and  disposed  of  by  the  payee,  or 
the  person  to  whom  he  lent  it  for  the  purpose  of  pledg- 
ing it  with  still  another,  as  collateral  security  for  a  loan 
of  fifty  dollars.  That  could  therefore  constitute  no  de- 
fence to  the  action, 

Rodney^  for  the  defendant :  The  alteration  of  the  note 
after  the  maker  had  made  and  delivered  it,  and  even  sub- 
sequent to  the  endorsement  and  transfer  of  it  by  the 
payee,  was  proved  beyond  a  doubt,  and  the  question 
thence  arises,  was  the  alteration  material  't  If  it  was, 
then  it  was  fatal.     If  a  bill  of  exchange,  or  promissory 
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note  is  altered,  without  the  consent  of  the  parties,  in  any 
material  part,  as  in  the  date,  sum,  or  time  when  payable, 
such  alteration  will,  at  common  law,  and  independent  of 
the  stamp  act,  render  the  bill  or  note  wholly  invalid,  as 
against  any  party  not  consenting  to  such  alteration ;  and 
this  although  it  be  in  the  hands  of  an  innocent  holder. 
Ch.  on  Bills  130.  Master  v.  Miller,  4  T.  R.  320.  Warring- 
ton V.  Earley,  22  E.  L.  ^  E.  R.  208.  Where  a  bill  of  ex- 
change was  accepted  and  afterward  the  words,  "  payable 
at  Bull  Inn,  Aldgate,"  were  added  to  the  acceptance  with- 
out the  knowledge  and  consent  of  the  acceptor,  and  was 
endorsed  to  the  plaintiff  for  value  who  took  it  bona  fide 
and  without  knowledge  of  the  alteration,  it  was  held  that 
it  was  a  material  alteration  which  discharged  the  acceptor 
from  liability  to  pay  it.  Burchfield  v.  Moore,  25  E.  L.  ^  E. 
R.  123.  It  thus  being  well  settled  on  the  authority  of 
the  cases  just  cited,  that  the  alteration  in  question  was  a 
material  alteration,  it  devolved  upon  the  plaintiff,  the 
holder  of  the  note,  the  duty  of  accounting  for  it,  or  at  all 
events,  of  producing  some  evidence  that  would  reasonably 
explain  it  and  satisfy  the  jury  that  it  had  not  been  made 
under  such  circumstances  as  would  or  should  in  law  viti- 
ate and  avoid  it ;  and  if  no  such  evidence  had  been  offered, 
the  plaintiff  could  not  recover  upon  it.  Add.  on  Contr. 
1086.  But  in  addition  to  this  it  had  been  shown  that  the 
defendant  had  served  notice  on  the  plaintiff  that  he  would 
be  required  at  the  trial  of  the  case  to  prove  the  consider- 
ation which  he  gave  for  the  note  and  the  circumstances 
under  which  it  came  into  his  han  's,  and  it  having  been 
shown  that  it  was  fraudulently  put  in  circulation,  against 
the  express  agreement  and  intention  of  the  original  par- 
ties to  it,  and  the  plaintiff  having  wholly  failed  and  omit- 
ted to  do  that,  he  could  not  now  rely  simply  on  the  pos- 
session of  it  and  say  he  had  the  note,  but  would  not 
consent  to  give  any  explanation  as  to  the  manner  in  which 
he  came  by  it,  or  what  he  bad  given  for  it ;  for  in  effect, 
that  was  all  that  he  had  to  say  in  reply  to  it,  and  which 
his  considerate  silence  imported  with  regard  to  it.     And 
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if  such  was  the  only  answer  he  had  to  make  under  such 
circumstances,  it  was  clear  and  well  settled  that  he  could 
maintain  no  action  upon  it.  Holme  v.  Karsher^  3  Aid.  Cond. 
Eep.  256.  5  Binney  469. 

Spruance,  replied. 

The  Courts  Gilpin,  C.  J.,  charged  the  jury  :  The  action 
was  on  a  negotiable  promissory  note  made  on  the  26th 
day  of  July,  1860,  by  Joseph  H.  Collins,  the  defendant, 
for  $500  payable  six  months  after  the  date  of  it,  to  the 
order  of  George  Gomey,  which  according  to  the  evidence, 
was  endorsed  by  him  and  came  to  the  hands  of  the  present 
holder  of  it,  the  plaintiff,  before  it  matured  or  became 
payable,  and  as  they  had  already  discovered  from  the 
argument  of  counsel,  there  were  two  grounds  of  defence 
to  it;  first,  that  it  was  fraudulently  put  in  circulation 
after  it  passed  from  the  hands  of  Gomey,  the  payee  and 
original  holder  of  it,  that  is  to  say,  that  it  was  not  put 
fairly  into  circulation  in  the  ordinary  course  and  opera- 
tions of  business,  and  contrary  to  the  understanding  and 
intention  of  Gomey,  the  payee,  when  he  parted  with  it ; 
and  secondly,  that  after  it  was  made  and  delivered  by 
Collins  to  Gomey,  and  after  it  had  been  endorsed  and 
delivered  by  the  latter  to  Thayer,  and  before  its  maturity, 
it  bad  been  altered  in  the  body  of  it,  by  the  additional 
words  written  therein  and  at  the  close  of  it,  "  payable  at 
the  Bank  of  Smyrna,"  without  the  knowledge  and  con- 
sent of  Collins,  and  by  some  one  unknown  to  him ;  and 
which  it  had  been  contended  by  his  counsel,  was  a  ma- 
terial alteration,  or  an  alteration  in  a  material  part  of  it, 
that  vitiated  and  invalidated  it  in  the  hands  of  the  plain- 
tiff. And  as  to  these  objections,  or  grounds  of  defence 
relied  on  by  the  defendant  in  the  action,  upon  the  first 
point  the  court  had  to  say  to  them,  that  if  they  were  sat- 
isfied from  the  evidence  that  there  was  a  good  and  (jona 
fide  consideration  for  the  note  as  between  Collins,  the 
maker,  and  Gomey,  the  payee  of  it,  at  the  time   it   was 


544  SUPERIOR    COURT. 


made  and  delivered  by  the  former  to  the  latter,  and  that 
the  latter  endorsed  and  delivered  it  before  its  maturity  to 
Thayer,  his  friend  as  he  had  stated,  or  lent  it  temporarily 
to  him,  in  order  that  he  might  obtain  a  loan  of  money 
upon  the  credit  of  it,  by  depositing  it  as  collateral  security 
therefor  in  the  hands  of  another,  and  that  it  afterward, 
but  still  before  its  maturity,  came  to  the  possession  of 
the  plaintiff,  the  present  holder  of  it,  so  tar  as  that  mat- 
ter alone  was  concerned,  it  would  not  constitute  a  legal 
defence  to  the  action ;  notwithstanding  the  amount  of  it 
had  been  paid  by  Collins,  to  Gomey  before  its  maturity, 
and  if  that  were  the  only  question  or  ground  of  defence 
in  the  case,  their  verdict  should  be  for  the  plaintiff.  For 
if  there  was  such  a'  consideration  for  the  note  as  between 
Collins,  the  maker,  and  Gomey,  the  payee  of  it,  and  the 
latter  before  its  maturity  endorsed  it  and  let  Thayer  have 
it  for  the  special  purpose  stated,  and  he  also  before  its 
maturity  let  the  plaintiff  have  it,  or  was  guilty  of  any 
breach  of  good  faith,  or  of  any  violation  of  his  agreement 
with  Gomey  in  putting  it  in  circulation  contrary  to  his 
understanding  and  intention,  by  means  of  which  it  after- 
ward came  to  the  possession  of  the  plaintiff  before  its 
maturity,  without  any  proof  of  his  knowledge  of,  or  par- 
ticipation in  such  breach  of  faith,  whatever  might  be  the 
effect  of  such  a  fraudulent  transaction  in  a  suit  upon  the 
note  against  Gomey  as  the  endorser  of  it,  it  could  be  no 
defence  in  law  in  an  action  upon  it  by  such  a  holder 
against  Collins,  the  maker  of  it,  who  had  received  from 
the  payee  to  whom  he  made  it  full  consideration  for  it, 
although  Collins  had  before  its  maturity  paid  the  amount 
of  the  note  to  Gomey. 

But  he  would  proceed  next  to  consider  the  other  and 
second  ground  of  defence  before  stated,  in  regard  to 
which  the  court  would  further  say  that  if  the  jury  should 
be  satisfied  from  the  evidence  that  when  the  note  in  ques- 
tion was  made  and  delivered  by  Collins  to  Gomey,  there 
was  no  place  of  payment  written  in  the  body  of  it,  and 
that  the  words  "  payable  at  the  Bank  of  Smyrna,"  which 
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now  appeared  in  the  body  and  at  the  close  of  it,  were 
afterward  written  and  added  to  it  by  any  one  without  the 
knowledge  and  consent  of  Collins,  the  maker  of  it,  that 
would  constitute  in  law  a  material  alteration  of  it,  and 
such  an  alteration  in  a  material  part  of  it  without  the 
sanction  of  the  maker,  as  would  vitiate  and  avoid  it  in 
the  hands  of  the  plaintiff,  even  if  such  material  alteration 
had  been  made  in  it  before  it  came  to  his  hands  and  with- 
out any  privity  or  knowledge  of  it  on  his  part.  Because 
if  it  was  so  altered  in  a  material  part  without  his  knowl- 
edge and  consent,  after  he  had  made  and  parted  with  it, 
it  was  not  the  note  as  he  made  it,  and  was  consequently 
not  his  note,  and  he  would  not  be  liable  afterward  upon 
it  in  the  hands  of  any  holder,  however  innocent,  who  had 
or  held  it  after  such  alteration.  For  the  rule  of  law  on 
that  point  was  that  any  alteration  made  in  a  material  part 
of  a  written  instrument  by  a  party  holding  it,  without 
the  sanction  and  consent  of  the  party  bound  by  it,  for 
the  greater  benefit  or  advantage  of  the  party  holding  it, 
will  vitiate  and  avoid  it;  and  the  party  who  has  the  cus- 
tody of  an  instrument  made  for  his  benefit,  is  bound  to 
preserve  it  in  its  original  state.  Burchfield  v.  3Ioore,  25  £J. 
L.  ^  E.  R.  123.  And  the  first  reason  for  the  rule  is  that 
of  public  policy  to  prevent  fraud  by  not  allowing  a  per- 
son to  take  the  chance  of  perpetrating  it  without  incur- 
ring any  risk  of  losina:  by  the  event  when  it  is  detected  ; 
and  the  second  is  to  insure  the  identity  of  the  instrument 
and  prevent  the  substitution  of  another  without  the 
privity  or  consent  of  the  party  concerned.  1  Greenl.  Ev. 
sec.  665.  And  that  such  an  alteration  in  a  promissory 
note  as  was  then  under  investigation,  might  be  for  the 
benefit,  or  advantage  of  the  holder  of  it,  was  apparent 
when  they  reflected  that  he  might  in  that  manner,  not 
only  make  it  more  convenient  for  himself  to  present  the 
note  at  the  place  of  payment  when  due,  and  thus  fix  the 
liability  of  the  endorser,  but  also  at  the  same  time  m£>ke 
it  much  more  inconvenient  for  the  maker  to  meet  the 
payment  of  it.  If,  therefore,  the  jury  should  conclude 
69 
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upon  the  proof  before  them  in  regard  to  the  matter  that 
such  an  alteration  as  had  been  alleged  and  he  had  already 
described  and  defined  to  them,  had  been  made  in  the 
note  as  before  stated  by  him,  the  plaintiff  would  not  be 
entitled  to  recover  upon  it,  and  their  verdict  should  be 
for  the  defendant.  But  if  otherwise,  then  it  should  be 
for  the  plaintiff  with  damages  assessed  to  the  amount  of 
the  note  with  interest  thereon  from  the  time  it  became 
payable,  which  was  six  months  after  the  date  of  it. 


The  defendant  had  a  verdict. 


William  Bush  v.  Henry  S.  McComb. 

Communications  between  client  and  counsel  are  privileged  and  confideitial 
communications,  and  cannot  be  disclosed,  even  for  the   purposes  of  the 
administration  of  justice.     But  the  rule  is  based,  not  so  much  on   the 
ground  of  privilege  to  the  client,  or  the  counsel,  as  the  danger  and  im 
policy  of  allowing  them  to  be  disclosed,  even  for  such  purposes. 

The  object  of  it  seems  plain, y  to  require  that  the  entire  professional  inter- 
course between  attorney  and  client,  whatever  it  may  have  been,  shall  be 
protected  by  profound  secrecy.  And  this  protection  given  by  the  law  to 
such  communications,  does  not  cease  with  the  termination  of  the  suit, 
or  other  business  in  which  they  were  made,  nor  on  the  change  of  such 
attorney  for  another,  nor  by  any  other  change  of  relations  between  them  ; 
nor  by  the  death  of  the  client.  The  seal  of  the  law  once  fixed  upon 
them,  remains  forever  unless  removed  by  the  party  himself  in  whose 
favor  they  were  there  placed. 

After  counsel  has  informed  the  court  that  he  has  closed  the  examination  of 
his  witnesses  in  a  case,  and  the  opposite  cou.sel  has  declined  to  call  any, 
he  will  not  be  allowed  to  examine  another,  although  he  has  just  learnt  of 
him  and  the  materiality  of  his  testimony  as  a  witness  for  the  first  time 
after  such  finnouncement  by  him  to  the  court,  without  the  consent  of  the 
counsel  on  the  other  side. 

An  action  of  debt  will  He  by  one  administrator  against  another  to  recover 
his  half  of  the  commissions  allowed  by  the  Register  on  the  several  ac- 
counts passed  before  him  on  the  estate  of  their  decedent. 

This  was  an  action  of  debt  by  William   Bush   against 
Henry  S.  McComb,  who   were  co-administrators  on  the 
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estate  of  Charles  Bush,  deceased,  to  which  the  defendant 
in  addition  to  nil  debet  pleaded  that  they  were  such  co-ad- 
ministrators on  the  Ist  day  of  September,  1856,  at  which 
time  there  remained  in  their  hands  unsold,  certain  vessel 
property  of  the  deceased,  which  in  the  appraisement  of 
his  goods  and  chattels,  had  been  valued  at  $8600,  but  that 
the  market  value  of  them  had,  between  the  time  of  the 
appraisement,  which  was  on  the  6th  day  of  December, 
1855,  and  the  day  and  year  aforesaid,  depreciated  to  the 
amount  of  three  thousand  dollars,  and  in  consequence  of 
their  omission  to  sell  the  same  within  the  time  prescribed 
by  law,  they  had  become  jointly  liable  to  the  estate  of  the 
deceased  for  the  loss  so  incurred  ;  and  that  thereupon  in 
consideration  that  the  defendant  would  accept  the  same 
and  account  to  the  said  estate  for  their  appraised  value, 
the  plaintiff  on  the  day  and  year  first  above  mentioned, 
promised  to  indemnify  him  out  of  his  share  of  such  com- 
missions as  might  thereafter  be  allowed  them  as  such  co- 
administrators, to  the  amount  of  one-half  of  the  aforesaid 
depreciation  in  the  market  value  of  them ;  and  that  in 
consideration  of  that  promise,  the  defendant  on  the  day 
and  year  last  referred  to,  accepted  an  assignment  of  the 
vessels  and  duly  accounted  to  the  estate  of  the  said  de- 
ceased for  the  appraised  v^lue  thereof.  There  were  sev- 
eral accounts  passed  by  them  afterward  on  the  estate, 
upon  which  the  aggregate  amount  of  the  commissions 
allowed  them,  was  $4,507  57  ;  and  this  action  was  now 
brought  by  the  plaintiff  to  recover  from  the  defendant 
his  portion,  or  the  one-half  of  them, 

T.  F.  Bayard,  Esquire,  was  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  plaintiff,  and  stated  that  he  had 
been  of  counsel  for  the  parties  as  the  administrators  of 
the  deceased,  and  had  frequently  been  consulted  by  each 
of  them  in  regard  to  their  business  previous  to  the  set- 
tlement of  the  estate.  During  his  examination  he  was 
asked  the  question  what  statement,  or  declarations  had 
been  made  to  him  by  the  defendant  on  a  certain  occasion 
referred  to  after  the  settlement  of  the  estate  and  he  had 
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ceased  to  be  the  counsel  of  either  of  the  parties,  in  regard 
to  the  matter  now  in  litigation  between  him  and  the 
plaintiff. 

Gordon,  for  the  defendant,  objected  to  the  admissibility 
of  the  evidence  because  the  object  of  the  inquiry  was  to 
introduce  confidential  communications  made  by  a  party 
to  his  legal  counsel,  and  which,  as  such,  were  privileged 
from  disclosure  by  him  ;  for  it  was  against  sound  policy, 
and  might  be  objected  to  by  counsel  on  either  side. 

Patterson^  for  the  plaintiff:  In  the  case  of  Johnson  v. 
The  Farmers  Bank,  1  Harr.  118,  such  an  objection  was 
made,  but  was  overruled  and  the  testimony  was  admitted. 
But  in  this  case  the  statement  alluded  to  was  made  by 
the  defendant  to  the  witness  after  the  relation  of  counsel 
and  client  had  ceased  between  them,  and  consequently 
there  was  no  ground  whatever  for  the  objection  that  it 
was  a  confidential  communication  of  the  character  re- 
ferred to,  and  it  was  therefore  not  privileged  from  dis- 
closure for  any  such  reason.  Besides  the  action  was 
against  the  defendant  individually,  and  not  as  an  admin- 
istrator of  the  deceased,  in  which  character  alone  the 
witness  had  stood  in  a  professional  relation  to  him,  al- 
though even  that  had  terminated  before  the  statement 
referred  to  had  been  made  to  him. 

The  Court,  [Gilpin,  C.  J.,  absent:)  Since  the  case  cited 
from  1  Harr.  118,  the  principle  of  exclusion  in  such  cases 
had  been  more  distinctly  ruled  and  established  than  it 
was  at  that  time.  The  rule  in  regard  to  it,  as  now  under- 
stood and  established  both  in  this  country  and  England, 
is  based,  not  so  much  on  the  ground  of  privilege  to  either 
the  counsel,  or  the  client,  as  on  the  ground  of  the  danger 
and  impolicy  of  allowing  the  confidential  communications 
of  any  one  to  his  professional  adviser,  to  be  disclosed  and 
made  public,  even  for  the  purposes  of  the  administration 
of  justice;  and  the  object  of  it  seems  plainly  to  require 
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that  the  entire  profejsional  intercourse -between  attorney 
and  client,  whatever  it  may  have  been,  shall  be  protected 
by  profound  secrecy ;  and  this  protection  given  by  the 
law  to  such  communications,  does  not  cease  with  the 
termination  of  the  suit,  or  other  business  in  which  they 
were  made  ;  nor  is  it  affected  by  the  party's  ceasing  to 
employ  such  attorney  and  retaining  another  ;  nor  by  any 
other  change  of  relations  between  them  ;  nor  by  the  death 
of  the  client.  The  seal  of  the  law  once  fixed  upon  them, 
remains  forever,  unless  removed  by  the  party  himself  in 
whose  favor  it  was  there  placed.  1  Greenl.  Ev.  sees.  240, 
243.     The  evidence  was  therefore  excluded. 

Patterson,  then  informed  the  court  that  he  had  closed 
the  testimony  for  the  plaintiff,  and  Gordon  stated  that 
he  had  none  to  offer  for  the  defendant,  when  the  court 
adjourned  ;  but  on  its  opening  again  in  the  afternoon, 
Patterson  asked  leave  to  call  and  examine  a  witness  of 
whose  existence,  as  well  as  of  the  materiality  of  his  testi- 
mony, he  had  for  the  first  time  learnt  since  the  adjourn- 
ment of  the  court,  and  particularly  urged  as  a  reason 
why  the  leave  should  be  granted,  that  the  counsel  for  t\ve 
defendant  had  called  no  witness  for  the  defence.  But 
Gordon  objected  and  the  Court  refused  the  leave. 

Gordon,  for  the  defendant,  then  opened  the  case,  and 
contended  that  no  action  at  law  would  lie  in  the  case, 
and  if  there  was  any  remedy  for  the  plaintift*  under  the 
facts  and  circumstances  proved,  it  was  in  chancery,  2 
Saund.  PL  ^-  Ev.  364,  371,  373. 

Patterson,  for  the  plaintiff:  Either  an  action  of  indebi- 
tatus assumpsit,  or  of  debt  for  money  had  and  received 
would  lie  in  such  a  case.   1  Ch.  PI.  356,  99. 

The  Court,  Woottcn  J.,  charged  the  jury,  that  if  the  de- 
fendant, as  one  of  the  administrators,  had  received  tlie 
commissions  allowed  them  in  the  settlement  of  tbe  estate 
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of  the  deceased,  to  the  half  of  which,  the  plaintiff  was 
entitled  as  the  other,  or  his  co-administrator,  the  action  of 
debt  would  lie  and  the  plaintiff  could  recover  in  it  one- 
half  of  the  amount  of  them  with  interest  from  the  time 
they  were  due  and  payable  to  him,  which  would  be  from 
the  date  of  the  passage,  or  allowance  of  each  of  the  sev- 
eral accounts  before  the  Register  of  Wills,  as  no  evidence 
had  been  produced  to  sustain  the  special  defence  pleaded 
by  the  defendant  in  the  action. 


John  A.  Hurloce  o.  AVilliam  A.  Murphy  and  Thomas 
CoPERTHWAiTE,  trading  under  the  name  and  firm  of 
Murphy  &  Coperthwaite. 

The  distinction  between  an  implied  and  an  express  contract,  lies  not  in 
the  nature  of  the  undertaking,  but  in  the  mode  of  proof.  The  law,  how- 
ever, presumes  or  implies  a  promise  only,  where  it  does  not  appear  that 
there  was  any  special  agreement  between  the  parties.  For  if  there  is  a 
special  contract,  which  is  still  open  and  unrescitided.  embracing  the  same 
subject  matter  with  the  common  counts  on  an  implied  promise  merely, 
the  plaintiff  though  he  fails  to  prove  the  special  contract  as  alleged,  will 
not  be  allowed  to  recover  on  the  common  counts  for  the  same  demand 
upon  an  implied  promise  simply.  But  if  he  fails  altogether  to  prove  a 
special  contract,  he  may  recover  on  the  common  counts  and  an  implied 
promise  as  much  as  he  may  reasonably  deserve  upon  the  facts  proved  in 
the  case. 

So  long  &%  the  special  contract  continues  executory,  the  plaintiff  must  de- 
clare specially  upon  it ;  but  when  it  has  been  performed  on  his  part,  and 
nothing  remains  to  be  done  but  the  payment  of  the  price  in  money  by 
the  defendant,  which  is  nothing  more  than  the  law  would  imply  against 
him,  he  may  declare  generally,  or  in  the  common  counts  on  the  implied 
promise,  or  he  may  declare  specially  on  the  original  contract  and  express 
promise,  at  his  election. 

If  the  mode  of  payment  was  to  be  any  other  than  in  money,  the  count 
must  be  on  the  special  contract ;  and  if  it  was  to  be  in  money  and  a 
term  of  credit  was  allowed,  the  action,  though  on  the  common  counts, 
must  not  be  brought  until  the  term  of  credit  has  expired. 

This  election  to  sue  upon  the  common  counts,  when  there  is  a  special  agree- 
ment, applies  only  to  cases  where  the  contract  has  been  fully  performed 
by  the  plaintiff.     But  when,  though  partly  performed,  it  has  been  aban 
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doned  bj  mataal  consent,  or  rescinded  or  defeated  by  some  act  on  the 
part  of  the  defendant,  the  plalntiflF  may  resort  to  the  common  counts 
alone,  for  remuneration  fer  what  he  has  done  under  the  special  agree- 
ment. In  such  case,  however,  it  is  not  enough  to  prove  that  he  has  been 
hindered,  or  prevented  by  the  defendant  from  performing  the  con:raet  on 
his  part,  for  as  he  must  sue  upon  the  agreement  itself,  it  must  farther  ap- 
pear from  the  circumstances,  that  he  was  at  liberty  to  treat  it  as  at  an 
end. 
But  where  it  appears  that  what  was  doue  by  the  plaintiS",  was  done  under 
a  special  contract,  but  not  in  the  stipulated  time  and  manner,  and  yet 
was  beneficial  to  the  defendant  and  has  been  accepted  by  him,  although 
he  cannot  recover  upon  the  contract  from  which  he  has  departed,  yet  he 
may  recover  on  the  common  counts  for  the  reasonable  value  of  the  ben- 
efit which,  upon  the  whole,  the  defendant  has  derived  from  what  he  has 
done. 

Assumpsit  for  fifty  cords  of  wood  sold  and  delivered 
by  the  plaintiff' to  the  defendants.  The  bargain  had  been 
made  chiefly  by  letters  from  the  latter  to  the  former, 
which  proved  that  a  special  contract  had  been  entered 
into  between  them  for  the  purchase  of  a  specific  quantity 
of  wood  on  the  line  of  the  Delawar6  Railroad  at  Blackbird 
Crossing,  consisting  by  estimation  of  one  hundred  and 
forty  cords,  by  the  defendants  from  the  plaintiff",  at  the 
price  of  $3  75  per  cord ;  and  their  last  letter  to  him 
dated  September  16th,  1862,  stated  that  they  would  take 
the  wood  at  that  price,  pay  the  freight  on  it  to  Wilming- 
ton, which  was  $1  25  per  cord,  and  give  their  note  for 
the  balance,  payable  in  four  months.  At  that  time  the 
price  of  such  wood  in  Wilmington  was  $3  75  per  cord, 
and  the  plaintiff'  delivered  in  a  few  months  fifty  cords  of 
it,  but  the  price  having  then  advanced  to  $4  00  per  cord 
there,  he  delivered  no  more  of  it,  and  brought  the  present 
action  at  the  late  November  Term  of  this  court,  to  recover 
the  value  of  the  part  delivered  to  them. 

Rodney,  for  the  plaintiff':  The  defence  would  be  that 
there  was  a  special  contract  between  the  parties  for  the 
sale  and  delivery  of  a  specific  quantity  of  wood  at  a  speci- 
fied price  per  cord  to  the  defendants,  which  should  have 
been  entirely,  and  not  partially,  performed  to  entitle  him 
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to  recover,  liut  the  action  was  not  on  a  special  contract, 
if  any  had  been  proved,  which  he  denied  ;  on  the  contrary, 
it  was  simply  for  the  quantity  of  fifty  cords  which  he 
had  sold  and  delivered  to  them,  and  which  they  had  re- 
ceived and  retained  and  had  never  offered  to  return  to 
him.  And  the  price  he  demands  for  it,  was  $2  50  per 
cord,  the  price  per  cord  on  the  railroad  agreed  to  be  paid 
for  it  by  them.  Admitting,  however,  for  the  sake  of  ar- 
gument, that  it  was  a  special  or  entire  contract  for  the 
sale  and  delivery  of  the  whole  quantity  alleged,  still  as 
the  defendants  had  never  returned,  or  offered  to  return 
the  quantity  actually  sold  and  delivered  to  them,  and  the 
suit  had  not  been  brought  until  after  the  expiration  of  a 
reasonable  time  within  which  such  special  contract  should 
have  been  entirely  performed,  the  plaintiff  would  be  en- 
titled to  recover  on  the  quantum  meruit  in  the  present 
action  for  the  wood  delivered  to  and  retained  by  them, 
at  the  price  per  cord  agreed  upon  by  them.  For  if  the 
contract  is  entire  for  the  sale  and  delivery  of  an  undivid- 
ed quantity  of  goods  at  a  certain  price  by  a  given  time, 
the  vendor  could  not  after  delivering  f)art  of  them,  sue 
for  the  price  of  that  part,  until  the  whole  had  been  de- 
livered ;  but  if  a  part  had  been  delivered  and  had  been 
retained  and  used  by  the  purchaser  after  the  time  for  the 
delivery  of  the  whole  had  expired,  the  purchaser  would 
be  bound  to  pay,  notwithstanding  tlie  non-performance 
of  the  whole  contract  by  the  vendor,  for  what  the  part 
so  retained  and  used  by  him,  would  be  reasonably  worth. 
Reed  v.  Runn,  21  K.  C.  L.  R.  106.  Where  by  a  contract 
of  sale  the  vendor  agreed  to  deliver  two  hundred  and 
fifty  l>ushels  of  wheat  witliin  a  8{)eclfied  time,  and  deliv- 
ered one  hundred  and  thirty  bushels,  but  not  the  residue, 
and  what  was  delivered  was  retained  and  used  by  the 
purchaser,  it  was  lield  that  the  vendor  might,  after  the 
time  specified  by  the  contract  for  the  delivery  of  the  whole 
had  expired,  recover  from  the  purchaser  the  value  of  the 
one  hundred  and  thirty  bushels  delivered  to  and  retained 
by  him.     Oxcnduk  v.   Wethtrell,  17  K  C.  L.  R.  401. 
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Patterson,  for  the  defendants  :  The  rule  of  law  was  that 
in  an  action  of  assumpsit  on  a  special  contract  with  the 
common  counts  added,  the  plaintiff  may  recover  ou  the 
quantum  meruit,  if  he  fails  to  prove  the  special  contract ; 
but  if  he  proves  a  different  special  contract,  he  will  utter- 
ly fail  to  recover  on  that,  and  also  upon  the  quantum  meruit. 
And  no  action  will  lie  on  an  open  agreement  to  recover 
for  a  part  performance  of  it;  but  where  the  agreement, 
though  special,  had  been  performed  on  one  side,  and 
nothing  was  to  be  done  on  the  other,  but  to  make  a  mone}- 
payment,  that  might  be  enforced  in  an  action  of  hidebildtus 
assumpsit.  But  the  performance  in  such  case  was  a  con- 
dition precedent,  which  should  be  averred  and  proved  ; 
and  where  the  promises  were  mutual  and  went  to  the 
whole  consideration  on  both  sides,  they  were  mutual  con- 
ditions and  conditions  precedent,  and  each  is  bound  to 
aver  and  prove  the  performance  of  the  entire  promise  or 
covenant  on  his  part,  before  he  can  recover  against  the 
other  party  for  a  breach  of  the  promise  or  condition  to 
be  performed  by  him.  Add.  on  Contr.  447,  864.  McMillen 
V.  Vanderlip,  12  Johns.  165.  Jenningsii,  Camp,  IS  Johns.  94. 
2  East  145.  Bees  v.  Lines,  34  U.  C.  L.  R.  324.  Stephens  v. 
Beard,  4  Wend.  606.  Lantry  v.  Parks,  8  Cow.  63.  Porter  v. 
BeUzoover,  2  Harr.  484.  Bayard  v.  MeLanc,  3  Harr.  139. 
But  should  the  court  be  of  opinion  that  the  action  might 
be  maintained  and  that  the  plaintiff  might  recover  on 
the  quantum  meruit  for  the  part  of  the  wood  delivered  to 
the  defendants  and  retained  and  used  by  them,  notwith- 
standing there  was  a  special  contracc  for  the  sale  and  de- 
livery of  a  specific  quantity  of  much  larger  amount  at  a 
specified  price,  to  be  paid  for  in  part  on  delivery  and  the 
balance  of  the  whole  price  by  a  note  at  four  months,  then 
he  should  contend  that  it  was  a  proper  case  for  the  recoup- 
ment of  damages  on  behalf  of  the  defendants,  sustained 
by  them  by  reason  of  the  refusal  of  the  plaintiff  to  per- 
form the  entire  contract  and  to  deliver  the  whole  quantity 
agreed  upon,  and  the  loss  of  the  profits  which  they  would 
have  realized  on  the  balance  of  the  wood  had  it  been  de- 
70 
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livered  to  them  pursuant  to  the  contract,  and  which  loss 
he  estimated  at  eighty  dollars.  Draper  v.  Randolph  ^  Co. 
^  Harr.  456. 

Rodney^  in  reply  :  The  cases  which  had  been  cited  on 
the  other  side  differed  materially  from  the  present  one. 
Most  of  them  were  cases  of  hiring  and  for  work  and 
labor  done,  and  in  which  the  contracts  were  entire  in  a 
sense  very  different  from  that  which  the  term  imports 
when  applied  to  a  contract  such  as  this  was,  and  in  which 
it  was  either  expressly  agreed,  or  clearly  implied  that 
nothing  was  to  be  paid  until  the  whole  contract  had  been 
performed.  But  in  the  present  case  the  contract  was  for 
the  sale  and  delivery  of  goods  to  be  delivered  in  divided 
parcels  at  different  times,  in  which  it  would  be  dangerous 
and  of  doubtful  policy  to  hold  that  a  delivery  of  part 
without  the  whole,  would  be  a  delivery  of  none,  or  would 
constitute  a  legal  and  absolute  forfeiture  of  all  the  goods 
which  had  been  delivered  under  it.  But  even  in  refer- 
ence to  the  principle  ruled  in  the  cases  cited,  it  had  now 
been  well  settled  that  when  a  person  has  been  employed 
to  work  and  labor  for  a  specified  time,  and  he  leaves  or 
abandons  the  work  before  the  expiration  of  it,  he  may 
recover  for  the  work  done  in  the  meanwhile  whatever  it 
may  be  reasonably  worth,  but  cannot  sue  for  it  before 
the  expiration  of  the  time  fixed  for  the  performance  of 
the  whole  of  it.  At)d  us  to  the  strange  and  novt-l  doctrine, 
or  principle  oi'  recoupment,  as  it  was  called  and  its  foreign 
and  imported  appellation  so  distinctly  implied,  it  could 
not  apply  in  a  case  like  this  which  was  so  entirely  unlike 
both  in  the  circuraHtances  and  character  of  it,  the  case  of 
Draper  V.  Randolph  ^  Co.,  4  Ifarr.  454;  for  in  that  case, 
it  was  not  the  vendor  who  failed,  or  refused  to  deliver 
the  whole  goods,  but  the  purchaser  who  declined  to  re- 
ceive the  balance  of  the  goods,  on  the  sole  ground  tiiat 
they  were  inferior  in  quality  to  the  part,  tirst  delivered 
and  to  what  he  was  entitled  to  receive  according  to  the 
terms  of  the  contract. 
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The  Court,  Gilpin^  C.  J.^  charged  the  jury,  that  the 
action  was  one  in  which  the  plaintift'  was  seeking  to  re- 
cover on  the  common  counts  in  assumpsit  as  it  was  termed, 
for  fifty  cords  of  wood  sold  and  delivered  to  the  de- 
fendants, to  which  the  defendants  alleged  that  there  was 
a  special  contract  between  them  for  the  sale  and  delivery 
of  a  larger  quantity — a  specific  quantity  of  one  hundred 
and  forty  cords  on  the  line  of  the  Delaware  Railroad  at 
the  place  mentioned,  and  the  whole  of  which  they  were 
ready  and  willing  to  receive  and  pay  for  pursuant  to  such 
contract,  but  that  the  plaintiff  after  delivering  the  fifty 
cords  sued  for  by  him,  had  wholly  omitted,  neglected 
and  refused  to  deliver  the  balance,  or  any  more  of  it  to 
them,  and  they  therefore  contend  that  in  consequence  of 
his  refusal  and  failure  to  deliver  the  whole  of  the  wood 
contracted  for,  and  to  perform  the  agreement  fully  on 
his  part,  they  were  not  bound  in  law  to  a  partial  per- 
formance of  the  agreement  on  their  part,  or  to  pay  for 
the  portion  delivered  to  and  received  by  them,  or  for 
anything  less  than  the  whole  quantity  under  the  contract. 
Because,  as  they  allege,  the  contract  between  them  was 
one  entire,  or  indivisible  contract  for  the  sale  and  deliv- 
ery, of  not  a  part,  but  the  whole  of  the  specific  quantity 
of  wood  stated,  and  that  it  should  have  been  fully  per- 
formed and  completed  in  its  entirety  by  the  plaintift',  be- 
fore he  could  maintain  this,  or  any  action  against  them 
upon  it.  The  law  in  such  cases  had  been  well  settled  and 
well  stated  in  a  work  of  acknowledged  authority  from 
whicii  he  would  read  what  was  said  in  regard  to  it.  The 
distinction  between  general  or  implied  contracts  and  ex- 
press or  special  contracts,  lies  not  in  the  nature  of  the 
undertaking,  but  in  the  mode  of  proof.  The  action  of 
assumpsit  is  founded  upon  an  undertaking  or  promise  ot 
the  defendant,  not  under  seal  ;  and  the  averment  always 
is  that  he  undertook  and  promised  to  pay  the  money  sued 
for,  or  to  do  the  act  mentioned.  The  evidence  of  the 
promise  may  be  direct,  or  it  may  be  circumstantial,  to  be 
considered  and  weighed  by  the  jury,  or  the  promise  may 
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be  imperatively  and  conclusivelj'  presumed  by  law  from 
the  existing  relations  proved  between  the  parties,  in  which 
case,  the  relation  being  proved,  the  jury  are  bound  to  find 
the  promise ;  and  after  veVdict  the  promise  is  presumed 
to  have  been  actually  proved.  The  law,  however,  pre- 
sumes a  promise  only  where  it  does  not  appear  that  there 
is  any  special  agreement  between  the  parties.  For  if 
there  is  a  special  contract,  which  is  still  open  and  unre- 
scinded,  embracing  the  same  subject  matter  with  the  com- 
mon counts  on  a  promise  presumed  or  implied  in  law 
merely,  the  plaintiff,  though  he  should  fail  to  prove  the 
special  contract  alleged  and  the  express  promise  relied  on 
in  his  case  under  the  special  count,  will  not  be  allowed 
to  recover  on  the  common  counts  for  the  same  demand 
upon  a  presumed,  or  implied  promise  simply.  But  though 
there  is  a  count  on  a  special  agreement,  yet  if  the  plaintiff 
tails  altogether  to  prove  its  existence,  or  there  is  no  proof 
of  a  special  agreement  in  the  case  before  the  jury,  he  may 
then  proceed  and  recover  upon  the  common  counts  upon 
an  implied  promise  to  pay  him  whatever  he  may  reason- 
ably deserve  and  be  justly  entitled  to  receive  upon  the 
facts  proved.  The  rules  of  law  on  the  subject  are  that 
so  long  as  the  special  contract  continues  executory,  the 
plaintiff  must  declare  specially ;  but  when  it  has  been 
performed  and  executed  on  his  part,  and  nothing  remains 
to  be  done  but  the  payment  of  the  price  in  money  by  the 
detendant,  which  is  nothing  more  than  the  law  would 
imply  against  him,  the  plaintiff  may  declare  generally, 
or  in  the  common  counts  upon  the  implied  promise,  or  he 
may  declare  specially  on  the  original  contract  and  express 
promise,  at  his  election.  If  the  mode  of  payment  was  to 
be  any  other  ihan  in  money,  the  count  must  be  on  the 
special  or  original  contract.  And  if  it  was  to  be  in  money, 
and  a  term  of  credit  was  allowed,  the  action,  though  on 
the  common  counts,  must  not  be  brought  until  the  term 
of  credit  has  expired.  This  election  to  sue  upon  the  com- 
mon counts,  where  there  is  a  special  agreement,  applies 
only  to  cases  where  the  contract  has  been  fully  performed 
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by  the  plaintiff.  But  where  the  contract,  though  partly 
performed,  has  been  abandoned  by  mutual  consent  of  the 
parties,  or  has  been  rescinded,  or  defeated  by  some  act 
on  the  part  of  the  defendant,  the  plaintiff  may  resort  to 
the  common  counts  alone,  for  remuneration  for  what  he 
has  done  under  the  special  agreement.  But  in  such  case, 
it  is  not  enough  to  prove  that  the  plaintiff  was  hindered, 
or  prevented  by  the  defendant  from  performing  the  con- 
tract on  his  part ;  for  in  that  case,  as  we  have  just  seen, 
he  must  sue  upon  the  agreement  itself;  but  in  such  case, 
it  must  further  appear  from  the  circumstances,  that  he 
was  at  liberty  to  treat  it  as  at  an  end.  And  where  it  ap- 
pears that  what  was  done  by  the  plaintiff,  was  done  under 
a  special  agreement,  but  not  in  the  stipulated  time  and 
manner,  and  yet  was  beneficial  to  the  defendant,  and  has 
been  accepted  and  enjoyed  by  him,  though  the  plaintiff 
cannot  recover  upon  the  contract,  from  which  he  has  de- 
parted, yet  he  may  recover,  upon  the  common  counts,  for 
the  reasonable  value  of  the  benefit,  which,  upon  the 
whole,  the  defendant  has  derived  from  what  he  has  done. 
2  GreenL  Ev.  sees.  102,  103,  104.  Such  were  the  general 
fules  which  had  now  become  well  known  and  established 
with  regard  to  the  matter,  and  as  it  appeared  from  the 
evidence  that  the  wood  was  to  be  paid  for  in  money  at  a 
certain  price  per  cord  when  delivered  to  the  defendants, 
to  the  amount  of  the  freight  upon  it  on  the  delivery  and 
the  balance  by  their  note  payable  in  four  months  there- 
after, by  which  a  credit  tor  that  length  of  time  was  to  be 
allowed  by  the  plaintiff  on  the  residue  of  the  price  to  be 
paid  for  it,  which  was  at  the  rate  of  $2,50  per  cord,  if 
the  jury  were  satisfied  from  the  proof  before  them  that 
such  wa3  the  contract  between  the  parties  that  it  was  not 
concluded  and  entered  into  prior  to  the  date  of  the  last 
letter  which  had  been  read  in  evidence  from  the  de- 
fendants to  the  plaiutifi'  on  the  subject,  and  which  was 
the  16th  day  of  September,  1862,  or  that  this  action  was 
brought  by  him,  which  was  to  the  following  November 
Term  of  this  court,  before  the  four  months  had  expired 
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from  the  time  the  quantity  of  wood  in  question  and  now 
sued  for,  had  been  delivered  by  him  to  the  defendants, 
he  could  nt)t  recover,  and  their  verdict  should  be  for 
the  defendants.  And  as  there  was  no  dispute  or  contro- 
versy as  to  that  matter  of  fact,  it  »va8  unnecessary  to  no- 
tice any  of  the  other  points  which  had  been  raised  in  the 
case.  For  jis  we  have  seen  from  the  citations  just  read, 
as  well  as  those  which  had  been  produced  by  the  counsel 
for  the  plaintiff,  in  case  the  jury  should  be  satisfied  from 
the  evidence  before  thera,  that  the  agreement  was  that 
the  plaintiff  was  to  sell  and  deliver  to  the  defendants  on 
the  line  of  the  railroad  a  quantity  of  wood  at  $3,75  per 
cord,  and  that  the  defendants  were  to  pay  for  the  freight 
of  the  same  over  the  road  to  the  city  of  Wilmington, 
which  was  $1,25  per  cord,  and  which  was  equivalent  to 
the  price  of  $2,50  per  cord  for  the  wood  delivered  on  the 
line  of  the  road,  with  a  credit  thereon  of  tour  months 
from  the  delivery  of  it,  that  no  action  would  lie  to  r  >cover 
for  the  partial  performance  of  a  special  agreement,  until 
after  the  time  had  expired  which  had  been  appointed  for 
the  full  and  complete  perlbrmance  of  it  by  both  parties, 
of  course,  the  plaintiff  could  not  be  entitled  in  law  to  re-- 
cover upon  it,  if  the  action  had  been  instituted  prior  to 
the  expiration  of  that  period.  But  if,  on  the  contrary, 
the  jury  should  be  satisfied  on  the  proof  before  ihem, 
that  there  was  no  such  special  or  express  contract  between 
the  parties,  but  the  agreement  was  that  the  plaintiff  was 
to  sell  and  deliver  and  the  defendants  were  to  receive  and 
pay  for,  without  any  credit  thereon,  the  quantity  of  wood 
sued  for,  or  any  other  quantity  that  he  might  choose  to 
deliver  at  the  place  referred  to,  then  the  ftlaintitf  would 
be  entitled  to  recover,  and  the  measure  of  his  damages 
would  be  the  current  price  per  cord  of  such  wood  at  the 
time,  and  at  that  place,  when  it  was  so  delivered  there. 


The  defendants  had  a  verdict. 
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JUNE  TERM, 


1868. 


John  Miller,  Executor  of  Thomas  C.  Bradley,  deceased, 
V.  George  H.  Baynard. 

Secret  by-bidding,  or  pufiBng  at  a  public  sale  is  not  lawful.  The  employ- 
mem  of  a  puflFer  to  enhance  the  price  of  the  property,  is  not  only  op- 
posed to  the  soundest  principles  of  public  policy,  but  a  sale  made  under 
such  circumstances,  is  a  fraud  upon  the  purchaser,  and  is  consequently 
invalid  in  law. 

The  doctrine  laid  down  by  Lord  Mansfield  in  deliveringthejudgment  of  the 
Court  of  Kings  Bench  in  the  case  of  Bexwell  v.  Christie,  Cowp.  396,  that 
"the basis  of  all  dealings  ought  to  be  good  faith;  so,  more  especially, 
in  these  transactions  where  the  public  are  brought  together  upon  a  con- 
fidence that  the  articles  set  up  to  sale,  will  be  disposed  of  to  the  highest 
bidder  ;  that  could  never  be  the  case,  if  the  owner  might  secretly  and 
privately  enhance  the  price  by  a  person  employed  for  that  purpose,"  is 
the  only  true  and  safe  doctrine  applicable  in  such  cases. 

The  conclusion  of  Chancellor  Kent  declaring  the  doctrine  of  the  earlier 
oases  just  and  salutary,  and  that  no  person  ought,  in  iiny  case,  to  be  em- 
ployed secretly  to  bid  for  the  owner  against  the  bona  fide  bidder  at  a 
public  auction.  It  is  fraud  in  law  upon  the  very  face  of  the  transaction  ; 
and  the  owner's  interference  and  right  to  bid,  in  order  to  be  admissible, 
ought  to  be  intimated  in  the  conditions  of  sale,  approved  and  sustained 
as  the  rule  of  law  on  the  subject  in  this  State. 

And  there  is  no  hardship  in  the  rale  which  is  thus  established,  for  it  is  per- 
fectly competent  for  the  seller  to  fix  a  minimum  price,  or  to  reserve  to 
himself  the  right  to  bid,  or  to  employ  another  to  bid  for  him,  but  he  must 
give  fair  notice  of  the  fact,  so  that  no  one  may  be  misled  or  deceived  in 
such  a  sale. 
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This  case  came  up  for  trial  at  the  November  Term, 
1861,  in  New  Castle  County,  and  after  the  evidence  had 
been  heard  and  the  argument  of  counsel  on  both  sides, 
upon  the  question  of  law  involved  in  it,  had  been  con- 
cluded, upon  the  suggestion  of  the  Court  that,  as  both 
the  legal  decisions  and  the  text  writers  seemed  to  be  in 
conflict  on  the  subject,  the  counsel  should  consent  to 
withdraw  a  juior,  make  a  case-stated  of  it  and  reserve 
the  question  for  a  hearing  before  all  the  Judges  in  the 
Court  of  Errors  and  Appeals,  to  which  their  assent  was 
given  ;  whereupon  the  following  case-stated  was  made 
by  them,  and  now  came  up  for  a  hearing  before  all  the 
Judges  in  this  court. 

The  cause  of  action  in  the  case  is  a  promissory  note  of 
the  following  tenor : 

$571  -j^.  Newark,  Del.,  November  17th,  1859. 

Sixty  days  after  date,  I  promise  to  pay  to  the 
order  of  John  Miller,  Executor  of  T.  C.  Bradley,  deceased, 
at  the  Bank  of  Newark,  five  hundred  and  seventy-one 
^g5^  dollars  without  defalcation  for  value  received. 

G.  H.  Baynard. 

Thomas  C.  Bradley  was  in  his  life-time  seized  in  fee 
of  a  tract  of  land  in  Pencader  Hundred,  in  New  Castle 
County,  containing  about  one  hundred  and  twenty  acres 
with  improvements,  and  duly  made  his  last  will  and  tes- 
tament ill  writing  and  thereby  devised  as  follows  ;  Item 
first,  1  direct  that  all  my  estate  real  and  personal,  of  wliich 
I  shall  die  seized  or  possessed,  shall  he  sold  by  ray  execu- 
tor, except  such  articles  of  furniture  as  is  hereinafter 
named,  to  as  good  advantage  as  possible,  and  the  amount 
thereof  secured  in  such  manner  as  is  usual  in  like  cases, 
to  insure  the  full  and  punctual  payment  thereof,  and  to 
effectuate  this  my  intention,  I  do  hereby  vest  in  my  exe- 
cutor full  power  and  authority  to  dis})08e  of  my  real  estate 
in  fee  simple,  or  otherwise  in  as  full  and  large  a  manner 
in  every  respect  as  I  could  do  myself  if  living,  and  it  is 
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my  wish  that  the  farm  may  not  be  sold  until  there  is  an 
advance  in  the  price  of  land,  as  it  ought  to  bring  ninety 
or  ninety-five  dollars  per  acre.  The  said  will  bears  date 
February  7th,  1859,  was  admitted  to  probate  May  14th, 
1859,  and  John  Miller  was  appointed  executor  of  it  by 
the  testator  ;  and  according  to  the  directions  of  it,  as  ex- 
ecutor, advertized  and  sold  at  public  sale  the  said  farm 
of  the  testator,  on  the  17th  day  of  November,  1859,  to 
the  defendant,  George  H.  Baynard  for  the  sum  or  price  of 
ninety-three  dollars  per  acre.  That  at  the  sale  the  c-xecu- 
tor  employed  Capt.  William  Thompson  in  behalf  of  the 
estate  to  bid  for  the  property ;  that  the  fact  of  the  em- 
ployment of  Capt.  Thompson  so  to  bid,  was  not  announc- 
ed to  the  bidders  then  present,  either  before  or  during  the 
sale ;  that  Capt.  Thompson  did  so  bid,  making  his  last 
bid  at  ninety- two  dollars  per  acre  for  the  farm.  That  the 
biddings  after  reaching  eighty  dollars  per  acre,  were  con- 
fined to  the  said  Thompson  and  George  H.  Baynard. 
That  when  the  biddings  reached  eighty-eight  or  ninety 
dollars  per  acre,  there  was  testimony  that  the  executor 
upon  being  interrogated  by  the  said  Thompson,  declined 
to  give  any  further  instructions  and  left  him  to  use  his 
own  discretion,  but  that  the  said  Thompson  testified  that 
he  had  no  recollection  of  making  such  interrogatory,  or 
of  the  reply  of  the  executor,  and  that  his  bid  of  niu6ty- 
two  dollars  was  made  for  and  on  behalf  of  the  executor. 
That  one  of  the  conditions  of  the  sale  was  "  the  highest 
bidder  to  be  the  purchaser,"  and  that  the  defendant  after 
the  property  was  struck  oi£  to  him,  gave  the  note  in  ques- 
tion for  the  required  per  centage  of  the  purchase  money 
according  to  the  conditions  of  sale.  That  a  witness,  who 
is  a  real  estate  agent,  testified  that  George  II.  Baynard 
immediately  after  his  purchase,  placed  the  property  in  his 
hands  for  sale,  and  limited  the  price  of  it  at  one  hundred 
dollars  per  acre.  That  on  or  about  the  16th  day  of  De- 
cember, 1859,  he  informed  the  defendant  that  two  persons 
had  examined  the  property,  he  believed  he  could  sell  it 
for  ninety  dollars  per  acre,  and  that  on  the  21st  of  Decem- 
71 
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ber,  1859,  the  defendant  in  reply  informed  him  that  he 
had  nothing  to  do  with  the  Bradley  farm,  and  referred 
him  to  Mr.  Miller,  the  executor. 

If  under  the  foregoing  statement  of  facts,  the  court 
shall  be  of  opinion  that  the  employment  of  the  said 
Thompson  by  the  executor  to  bid  for  him  or  the  estate, 
was  illegal,  then  it  is  agreed  that  judgment  shall  be  en- 
tered for  the  defendant ;  but  if,  on  the  contrary,  the  court 
shall  be  of  opinion  that  the  said  executor  had  a  right  to 
so  employ  the  said  Thompson  as  a  bidder  at  the  said  sale, 
then  judgment  shall  b6  entered  for  the  plaintiff  lor  the 
amount  of  the  note,  viz.  $571  ^^  with  interest  from  Jan- 
uary 19th,  1860. 

Rodney^  for  the  plaintiff:  The  single  question  presented 
in  the  ease  was,  whether  a  vendor  of  land  at  auction  can 
employ  an  uuderbidder  without  giving  notice  of  it  to  the 
persons  attending  the  sale.  It  was  a  question,  he  would 
admit,  on  which  the  authorities  and  decisions  were  some- 
what in  conflict,  but  the  better  opinion  seemed  to  him  to 
sustain  the  proposition,  and  held  that  he  might.  Most 
of  the  adjudged  cases  on  the  subject  had  been  in  the 
courts  of  equity,  and  the  first  he  should  refer  to,  was  that 
of  Bromley  v.  Ault,  3  Ves.  Jr.  620,  in  which  it  was  held 
that  where  one  person  merely  attended  the  sale  and  bid 
for  the  seller  without  notice  of  the  fact,  to  a  certain 
amount  limited  by  the  seller  and  then  ceased,  there  hav- 
ing been  other  and  real  bidders  to  a  higher  amount,  it 
would  not  vitiate  the  sale,  or  prevent  a  decree  for  a 
specific  performance  of  the  sale  against  the  defendant, 
who  was  a  real  bidder  at  a  higher  amount.  In  the  case 
stated  and  now  submitted  for  the  consideration  and  de- 
cision of  the  court,  it  would  be  observed  that  the  vendor 
was  selling,  not  for  himself,  but  as  a  trustee  and  executor 
under  the  special  instructions  contained  in  the  will  of  the 
testator,  who  had  designated  in  it  the  price  which  he 
thought  the  land  ought  to  bring,  and  which  therefore 
bound  him  to  be  on  his  guard  to  see  that  it  did  not  sell 
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below  that  price,  or  at  a  sacrifice.  It  was,  therefore,  under 
such  circumstances,  no  fraud,  nor  even  an  impropriety  on 
the  part  of  such  a  trustee  to  employ  a  single  bidder  merely 
to  prevent  the  sale  of  the  land  below  the  price  indicated 
in  the  will,  and  not  for  the  purpose  of  screwing  up  the 
price  against  real  and  bonajide  bidders,  which,  he  would 
admit,  would  be  fraudulent.  But  where  the  bidder  and 
purchaser  intends  to  repudiate  the  contract  of  sale  for 
such  a  reason,  he  should  immediately  declare  at  the  time 
of  the  sale,  that  he  will  not  be  bound  by  his  bid  for  that 
reason,  or  he  will  not  be  released  from  it.  Conolly  v.  Par- 
sons, 3  Ves.  Jr.  625  in  note.  In  the  case  of  Smith  v.  Clarke, 
12  Ves.  Jr.  477,  which  was  for  a  specific  performance  of 
the  contract  of  sale,  a  person  was  privately  employed  to 
bid  for  the  vendors  and  limited  by  them  to  a  certain 
specified  price,  at  which  he  was  the  last  and  highest  bid- 
der but  one,  the  purchaser  being  the  next  and  highest 
bidder  at  an  advance  upon  that  price,  and  sought  to  re- 
pudiate it  on  that  ground ;  but  the  vendors  were  as- 
signees in  bankruptcy  and  were  selling  as  such,  which 
circumstance  was  specially  noticed  by  the  Master  of  the 
Rolls  in  announcing  his  opinion,  which  was,  that  in  such 
a  case,  it  was  no  evidence  or  badge  of  fraud  to  employ 
such  a  bidder,  the  object  being  to  prevent  a  sacrifice  of 
the  property  by  a  sale  of  it  below  its  value,  and  not  to 
take  advantage  of  the  eagerness  of  real  bidders  to  screw 
up  the  price.  And  the  specific  performance  prayed  for 
was  decreed.  The  same  distinction  was  taken  and  the 
same  principle  was  ruled  by  Ld.  Kenyan,  31.  R.  iu  Twin- 
ing V.  Morricc,  2  Bro.  Ch.  Hep.  331.  And  in  the  late  case 
of  Flint  i\  Woodin,  13  E.  L.  ^  E.  R.  278,  the  Vice  Chan- 
cellor remarked  that  he  would  not  infer  from  the  mere 
fact  that  one  person  amidst  many  bidders,  was  employed 
to  bid  for  the  seller,  that  it  was  for  the  purpose  of  screw- 
ing up  the  price,  or  to  take  advantage  of  the  ignorance 
of  the  other  bidders;  and  that  therefore  he  could  not 
consider  it  fraudulent,  or  for  that  reason  refuse  to  decree 
a  specific  performance  of  the  contract  of  sale.     But  when 
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more  than  one  person,  as  where  several  are  employed  by 
the  vendor  to  bid,  it  will  be  considered  that  they  were 
fraudulently  procured  to  stimulate  the  bidding  and  screw 
up  the  price,  and  it  will  consequently  be  held  to  vitiate 
and  avoid  the  sale.  The  English  cases  on  the  subject 
had  been  ably  reviewed  by  Tilghman  C.  J.  in  the  case  of 
Steele  v.  EUmaker,  11  Serg.  ^  Rawle  86,  and  the  doctrine 
of  Lord  Mansfield  announced  in  Bexioell  v.  Christie^  Cowp. 
375,  that  it  would  be  a  fraud  in  the  crier  of  goods  to  em- 
ploy an  agent  to  bid  them  up  to  a  certain  price  limited 
by  him,  without  making  it  known,  because  real  bidders 
might  be  thereby  deceived,  was  held  to  be  too  lofty  per- 
haps, in  the  tone  of  its  morality  for  the  common  transac- 
tions of  business,  and  in  which  the  distinction  and  con- 
clusion which  he  had  stated,  was  fully  recognized  and 
sustained.  The  following  authorities  were  also  to  the 
same  effect.  2  KenVs  Com.  538.  Add.  on  Conir.  154.  Sug. 
on   Vend.  20.  Babb.  on  Auctions,  19  Law  Libr.  51. 

W'hiteb/,  for  the  defendant :  In  principle  there  could  be 
no  doubt  that  the  employment  of  a  secret  bidder  or  puf- 
fer at  an  auction,  whether  one  or  more  in  number,  was 
contrary  to  fair  dealing,  sound  morality  and  good  faith 
which  it  was  the  policy  of  the  law  to  maintain  in  all  busi- 
ness transactions,  and  ought  to  vitiate  a  contract  of  sale 
when  it  was  effected  by  such  fraudulent  and  dishonest 
means.  Such  was  the  opinion  of  Chancellor  Kent,  as  an- 
nounced in  the  second  volume  of  his  commentaries,  page 
589,  and  such  was  the  original  doctrine  of  the  Court  of 
King's  l)ench,  and  of  such  judges  as  Lord  Mansfield  and 
Lord  Kenyon,  and  was  still  the  doctrine  of  the  courts  of 
England,  as  he  should  show,  from  the  time  of  the  decision 
in  the  case  of  Bcrwcll  v.  Christie,  1  Covp.  395,  down  to 
the  present  day.  In  lloirard  v.  Castle,  6  T.  R.  648,  Lord 
Konyon  fully  sustains  the  reasoning  and  ruling  of  Lord 
Mansfield  in  tliat  case,  and  the  same  was  the  doctrine 
clearly  stated  and  established  in  Crowder  v.  Austin,  12  J^J. 
C.  L^  R.  93.    Whcchr  v.  Collier,  22  E.  C.  L.  R.  266.    Thor- 
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net  V.  Haines^  15  Mees.  ^  Wels  367,  and  in  Rex.  v.  Marshy 
3  Young  ^  Jerv.  831.  In  all  the  cases  cited  by  him,  and 
in  which  the  opinions  of  Lords  Mansfield,  Kenyon,  Ten- 
terden  and  Barons  Pollock  and  Alexander  concur,  and 
which  brought  the  decisions  down  to  the  present  tin^e  in 
that  country,  it  was  distinctly  held  and  ruled  that  the 
employment  of  any  one  by  the  seller  without  notice,  to 
bid  the  property  up  to  a  certain  limited  price,  or  to  act 
as  a  pufier  generally  at  a  public  sale  without  reserve,  was 
a  fraud  against  real  bidders,  and  as  such,  would  vitiate 
and  avoid  the  sale  in  law,  whether  repudiated  by  the  pur 
chaser  at  the  time  of  the  sale,  or  afterward ;  and  the 
same  principle  had  been  recognized  and  established  in 
this  country.  Veazie  v.  Williams,  8  How.  134.  Phippin  v. 
Stickney,  3  31etc.  384.  Pennock's  Appeal,  2  Harris^  Rep.  446  ; 
and  which  latter  case  had  overruled  the  precediaig  de- 
cision in  Pennsylvania  in  the  case  of  Steele  v.  Ellmaker 
cited  on  the  other  side. 

Rodney,  in  reply  :  All  the  authorities  cited  on  the  other 
side,  with  one  exception  perhaps,  were  consistent  with 
the  cases  which  had  been  cited  by  him.  In  the  case  of 
Bexwell  v.  Christie  the  question  arose  between  the  vendor 
and  his  agent  or  bidder,who  had  exceeded  his  instructions, 
and  therefore  was  not  between  the  vendor  and  purchaser, 
as  in  the  present  case.  The  case  of  (Jrowdcr  v.  Austin  was 
not  entitled  to  much  consideration,  as  any  one  would  dis. 
cover  who  would  attentively  read  the  report  of  it.  Be- 
sides, it  was  a  case  of  the  sale  of  a  horse,  which  was 
widely  different  from  a  sale  of  land,  especially  by  a  trus- 
tee. In  Whedcr  v.  Collier  there  were  two  pufters,  both  of 
whom  were  authorized  by  the  vendor  to  bid  the  property 
up  to  sixteen  hundred  pounds,  and  Lord  Tenterden  ex- 
pressly rested  his  decision  of  the  case  upon  that  ground, 
and  remarked  in  announcing  it,  that  it  was  not  a  case  in 
which  one  person  only  was  employed  to  bid,  and  there- 
fore he  was  not  called  upon  to  express  any  opinion  in 
such  a  case.     But  as  he  had  before  admitted,  so  he  again 
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conceded,  that  whenever  two  or  more  persons  were 
privately  and  secretly  employed  by  the  vendor  to  bid,  it 
was  always  considered  an  indicium  of  fraud,  and  that  they 
were  engaged  as  puffers  to  stimulate  the  bidding  of  others 
and  to  enhance  the  price.  And  that  was  the  extent  of 
the  ruling  and  the  identical  principle  established  in  the 
case  of  Thoniet  v.  Haines.  It  would  be  observed  too,  that 
the  sale  in  that  case  was  advertised  to  be  made  without 
reserve,  the  import  of  which  was  that  no  one  would  be 
employed  to  bid  or  to  enhance  the  price.  Sag.  on  Vend.  25. 
The  case  of  Rex.  v.  Marsh  could  hardly  be  considered  a 
case  in  point,  or  a  sound  ruling  in  itself,  inasmuch  as  by 
the  terms  and  conditions  of  the  advertisement  of  the  sale, 
the  right  was  reserved  to  the  agent  of  it,  to  make  one 
bid,  and  if  the  property  did  not  go  above  that,  it  was  to 
be  no  sale.  In  the  case  of  Phippin  v.  Stickney  the  ques- 
tion was  the  converse  of  what  it  was  in  all  the  other  cases, 
and  presented  the  contrary  inquiry  whether  a  combina- 
nation  among  the  real  bidders  to  depress  the  sale  of  the 
property  would  vitiate  it,  upon  which  the  court  held  that 
under  certain  circumstances,  such  a  combination  might 
be  allowable  and  would  not  invalidate  the  sale.  In  the 
decision  of  it,  something  it  is  true,  was  said  in  regard  to 
the  question  now  before  this  court,  but  it  was  not  then 
before  that  court,  nor  was  it,  at  all,  essential  to  be  con- 
sidered in  the  decision  of  that  case.  And  as  to  Veazic  v. 
Williams,  the  court  would  perceive  from  the  report  of  the 
facts  and  circumstances  involved  in  it,  that  it  was  a  clear 
case  of  actual  and  unmitigated  fraud,  not  on  the  part  of 
the  vendor,  who  was  in  no  wise  implicated  in  it,  but  on 
the  part  of  his  agent,  the  auctioneer,  who,  by  a  combina- 
tion with  the  puffers  employed  by  him  for  the  purpose, 
effected  a  sale  of  the  goods  at  thrice  their  value,  in  order 
simply  to  increase  the  amount  of  his  commissions  on  the 
sale  of  them.  But  it  would  also  be  observed  that  in  that 
case  the  court  was  careful  not  to  impugn  the  soundness 
of  the  ruling  in  the  cases  which  he  had  cited  in  his  open- 
ing, for  it  expressly  refers  to  them  and  adds  that  it  did 
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not  mean  to  impeach  them,  but  on  the  contrary,  recog- 
nized the  principle  established  by  them.  He  would,  how- 
ever, only  say  further  in  regard  to  it,  that  it  was  decided 
by  a  majority  only  of  the  members  of  the  court,  in  which 
Taney,  C.  J.  and  McLean  and  Grier,  Justices,  dissented. 

Gilpin^  C.  J.,  announced  the  opinion  of  the  court :  The 
question  reserved  in  this  case,  comes  before  us,  on  a  case 
stated  by  the  parties.  It  is  a  question,  I  think,  of  first 
impression,  in  the  courts  of  this  state  ;  and  hence,  it  is 
important  that  it  should  be  decided  correctly  and  upon 
principle;  more  especially,  as  the  rulings  at  law,  and  in 
equity,  are  not  altogether  in  accord.  The  courts  of  law 
appear  to  have  somewhat  more  sharply  defined  the  rule 
in  respect  to  this  subject,  than  the  courts  of  equity.  The 
material  facts  are  very  few.  According  to  the  conditions 
of  the  sale,  the  highest  bidder  was  to  be  the  purchaser; 
and  yet  Miller,  the  seller,  employed  one  Captain  Thomp- 
son, to  bid  on  behalf  of  the  estate,  without  making  that 
fact  known  to  the  bidders  either  before  or  during  the 
sale.  The  bidding,  after  it  reached  eighty  dollars  per 
acre,  was  confined  to  Captain  Thompson,  and  George  11. 
Baynard,  who  became  the  purchaser.  Thompson  was 
not  a  real  bidder,  but  was  employed  by  the  seller  to  en- 
hance the  price  of  the  property. 

The  question,  therefore,  for  our  decision,  is  simply 
this  ;  whether  secret  by-bidding,  or  puffing,  at  a  public 
sale,  is  lawful  ?  We  think  it  is  not.  It  seems  to  us  that 
the  employment  of  a  putfer  to  enhance  tlie  price  of  the 
property,  is  not  only  opposed  to  the  soundest  principles 
of  public  policy,  but  that  a  sale  made  under  such  circuni- 
stance^;  is  a  fraud  upon  the  purchaser,  and  consequently 
is  invalid  at  law.  The  simple  fact  of  offering  property 
for  sale,  at  public  auction,  is  an  invitation  to  all  persons, 
to  come  together  and  bid  for  the  same,  upon  fair  and 
equal  terms,  and  indeed,  is  equivalent  toapul)lic  declara- 
tion that  the  sale  sliall  l)e  conducted  fairly  and  in  good 
faith  toward  all  })i(lders.     Any  secret  arrangement,  there- 
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fore,  having  a  tendency  to  mislead  a  bidder,  is  in  our 
opinion,  a  serious  departure  from  fair  dealing,  and  if 
the  price  be  thereby  enhanced,  it  clearly  amounts  to  a 
deception  practiced  by  the  seller  upon  the  purchaser, 
advantageous  to  the  former,  and  injurious  to  the  latter. 
In  point  of  morals,  is  not  such  an  arrangement  wrong  ? 
And  if  so,  is  it  right  to  permit  him,  either  at  law  or  in 
equity,  to  avail  himself  of  the  fruits  of  an  advantage  ob- 
tained by  artifice  or  deception  ?  But  in  this  case,  by  the 
express  terms  of  the  sale,  the  highest  bidder  was  to  be 
the  purchaser.  Have  these  terms  no  significance  ?  Or 
rather,  do  they  not  mean,  the  highest  bidder  shall  be 
the  purchaser  ?  Lords  Mansfield,  Kenyon,  and  Tenter- 
den  evidently  thought  so.  In  delivering  the  judgment 
of  the  Court  of  King's  Bench  in  the  case  of  Bexioell  v. 
Christie,  Cowp.  396,  Lord  Mansfield  lays  down  the  only 
true  and  safe  doctrine,  applicable  to  such  sales.  lie  says 
"  The  basis  of  all  dealings  ought  to  be  good  faith  ;  so, 
more  especially,  in  these  transactions  where  the  public 
are  brought  together  upon  a  confidence  that  the  articles 
set  up  to  sale,  will  be  disposed  of  to  tbe  highest  bidder; 
that  could  never  be  the  case,  if  the  owner  might  secretly 
and  privately  enhance  the  price  by  a  person  employed 
for  that  purpose."  And  Lord  Kenyon  in  Howard  v.  Qistle, 
6  T.  M.  642,  expressly  declares  that  the  <ioctrine  held  by 
Lord  Mansfield  in  respect  to  by-bidding  at  auction  sales, 
was  founded  "  on  the  noblest  principles  of  morality  and 
justice." 

These  cases  have  been  approved  and  followed  among 
others,  by  Wheeler  v.  Collier,  1  3Ioody  ^  Malk  126.  Croicder 
r.  Auslen,  2  Carr  ^  Paijne  208.  Thornei  v.  Haines,  15  Mees.  <)'• 
Wells.  367.  liex.v.  31arsh,  3  Younge  ^' Jfrvi.-^  331.  11  Paige 
Rep.  431.  riiippen  v.  Strirkney,  3  liletcalf  386.  Veazie  r. 
WiUiaiiiS,  8  Jloivard  134.  And  there  is  no  hardshij)  in  the 
rule  which  these  cases  establish,  for  it  is  perfectly  coni])e- 
tent  tor  the  seller  to  Hx  a  niininiuni  price,  or  to  reserve 
to  himself  the  right  to  bid,  or  to  employ  another  to  bid 
for  him,  but  he  must  give  fair  notice  of  the  fact,  so  that 
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no  one  may  be  misled  or  deceived  in  such  a  sale.  The 
csise  of  Bexwell  V,  Christie  waA  decided  in  the  year  1776, 
and  remained  the  settled  rule  in  England,  for  a  period  of 
upwards  of  twenty  years  ;  when  in  1797,  the  soundness 
of  the  doctrine  of  that  case  was  called  in  question  for 
the  first  time  by  Lord  Loughborough,  who,  in  Conolly  v. 
Parsons^  attempted  to  sanction  the  practice  of  secret  bid- 
ding or  puffing.  He  was  followed,  first,  by  Sir  Richard 
Pippin  Arden,  (afterward  Lord  Alvanley)  then  master  of 
the  Rolls,  in  the  case  of  Bramley  v.  Ault,  and  then  by  Sir 
William  Grant,  in  the  case  of  Smith  v.  Clark.  And  it  is 
on  the  authority  of  these  equity  cases,  that  the  learned 
counsel  for  the  plaintiff  mainly  relies,  as  showing  a  re- 
axation  of  the  stringency  of  the  rule  at  law,  in  the  earlier 
cases  forbidding  puffing.  The  case  of  Steel  v.  Ellmaker, 
11  Serg.  &  Rawle  86,  having  been  overruled  by  Peniiock's 
Appeal,  14  Penn.  State  Peps.  (2  Harris)  446,  can  no  longer 
be  considered  an  authority  on  the  point,  in  favor  of  the 
plaintiff. 

It  seems  to  me,  however,  that  a  full  answer  to  the 
equity  cases,  is  to  be  found  in  the  subsequent  decisions, 
both  in  England  and  in  this  country,  approving  and  fol- 
lowing the  original  doctrine  of  Lord  Mansfield,  the  gov- 
erning principle  of  which  doctrine  is,  that  the  buyer  shall 
not  be  deceived  by  any  secret  management  of  the  seller. 
Croicder  v.  Austin,  2  Carr  ^  Payne  208.  Mheelei'  v.  Collier,  1 
Moody  ^  Malk  123.-  Veazie  v.  Williams,  8  Howard's  Sup.  Ct. 
Reps.  134.  Chancellor  Kent  concludes  his  review  of  these 
several  decisions,  by  declaring  the  doctrine  of  the  earlier 
cases,  most  "just  and  salutary."  He  says  "  no  person 
ought,  in  any  case,  to  be  employed  secretly  to  bid  for  the 
owner  against  the  bona  fide  bidder  at  a  public  auction. 
It  is  fraud  in  law  upon  the  very  face  of  the  transaction, 
and  the  owner's  interference  and  right  to  bid,  in  order  to 
be  admissible,  ought  to  be  intimated  in  the  conditions  of 
sale;  and  such  a  doctrine  has  recently  been  declared  in 
Westminster  Hall."  2  KenCs  Com.  6th  cditiun,  538,  539. 
Considering,  therefore,  that  the  employment  of  said 
72 
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Thompson  to  bid  for  the  seller  at  the  sale,  without  any 
notice  of  that  fact  having  been  communicated  to  the  bid- 
ders, was  illegal  and  fraudulent,  we  are  of  opinion,  that 
judgment  ought  to  be  entered  for  the  defendant ;  and  we 
order  the  certificate  to  be  made  out  in  accordance  with 
this  opinion. 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1863. 


Alexander  W.  Hopkins,  Defendant  below  appellant,  v. 
Henry  C.  Mathews,  Administrator  of  Thomas  C.  Nich- 
olson, deceased,  Plaintiff  below,  respondent. 

In  an  action  upon  a  note  under  seal,  proof  by  the  attesting  witness  that  he 
drew  it  at  the  instance  and  request  of  the  party  to  whom  it  was  given  and 
that  he  signed  it  as  the  witness  to  it ;  that  it  was  at  a  vendue  of  that  party, 
at  which  he  was  clerk,  and  that  he  remembered  that  the  other  party  was 
at  the  vendue  ;  also,  that  be  had  seen  him  write,  was  acquainted  with  his 
handwriting,  and  that  his  signature  to  the  note  was  in  his  name  and  hand- 
writing, but  he  could  not  say  he  saw  him  sign  it,  or  that  he  heard  him  ac 
knowledge  it,  will  not  be  sufiScient  proof  to  admit  the  note  to  go  to  the 
jury. 

But  if  he  further  testifies  that  he  drew  as  many  as  a  hundred  notes  that  day 
for  persona  who  had  bought  goods  at  the  vendue,  that  it  was  not  hie 
custom  to  sign,  and  that  he  never  did  sign  his  name  as  a  witness  to  a  note, 
or  any  other  written  instrument,  before  the  signing  of  it  by  the  person 
giving  it ;  and  that  he  did  not  sign  the  note  in  question,  or  any  other  note 
that  day  before  it  was  signed  by  the  person  who  was  to  give  it ;  and  from 
the  fact  that  he  knew  the  signatures  to  it,  that  of  the  party,  as  well  as 
his  own  as  a  witness,  to  be  genuine,  and  from  his  recollection  of  the  cir- 
cumstances attending  the  transaction,  he  had  no  doubt  that  he  witnessed 
the  execution  of  it  by  the  party,  and  either  saw  him  sign  it,  or  heard  him 
acknowledge  it  as  his  note,  or  as  his  signature,  before  he  subscribed  it  as 
a  witness,  it  will  be  sufficient  proof  to  admit  it  to  the  jury. 

In  this  appeal  the  action  was  on  a  note  under  seal  exe- 
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cuted  and  delivered  by  Hopkins,  the  defendant  below,  to 
Mathews  as  the  administrator  of  Nicholson,  the  plaintiff 
below,  for  goods  bought  by  him  of  Nicholson,  The  per- 
son who  signed  the  note  as  the  witness  to  it,  and  in  whose 
presence  it  purported  upon  its  face  to  have  been  signed, 
sealed  and  delivered,  proved  upon  his  examination  in 
chief,  that  the  note  was  drawn  by  him  at  the  instance 
and  request  of  Nicholson,  and  that  he  signed  it  as  the 
witness  to  it;  that  it  was  at  a  vendue  of  Nicholson's,  of 
which  he  served  as  clerk,  and  remembered  that  Hopkins 
was  at  the  vendue.  Also  that  he  had  seen  him  write, 
was  acquainted  with  his  handwriting  and  that  his  signa- 
ture to  the  note  was  in  his  name  and  handwriting;  but 
he  could  not  then  say  that  he  saw  him  sign  it,  or  heard 
him  acknowledge  it  to  be  his  signature,  or  that  the  note 
was  his  act,  or  deed,  or  say  any  thing  else  to  that  effect. 

Layton^  for  the  plaintiff  below,  then  offered  the  note 
in  evidence. 

Moore,  for  the  defendant  below,  objected  to  the  admis- 
sibility of  it,  because  it  was  under  seal  and  the  execution 
of  it  by  Nicholson  had  not  been  sufficiently  proved  by 
the  subscribing  witness  to  it. 

The  Court  sustained  the  objection. 

Gilpin,  C.  J.,  referring  to  and  reading  the  rule  of  evi- 
dence in  regard  to  the  matter,  from  1  Greenl.  Ev.  sees.  569, 
569  a. 

Laylon  then  recalled  the  witness,  who  further  testified 
that  he  drew  as  many  as  a  hundred  notes  that  day  tor 
persons  who  had  bought  goods  at  the  vendue.  That  it 
was  not  his  custom  to  sign,  and  that  he  never  did  nign 
his  njime  as  a  witness  to  a  note,  or  any  other  written  in- 
strument, before  tlie  signing  of  it  by  the  person  giving 
it;  anri  that  he  did  not  sign  the  note  in  question,  or  any 
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other  note  that  day  as  a  witness,  before  it  was  signed  by 
the  person  who  was  to  jsjive  it ;  and  from  the  fact  that  he 
knew  the  signature  to  it  to  be  that  of  Hopkins,  as  well 
as  his  own  as  a  witness,  to  be  genuine,  and  from  his  recol- 
lection of  the  circumstances  attending  the  transaction,  he 
had  no  doubt  that  he  witnessed  the  execution  of  it  by 
him,  and  either  saw  him  sign  it,  or  heard  him  acknowl- 
edge it  as  his  note,  or  as  his  signature,  before  he  sub- 
scribed his  name  to  it  as  a  witness. 

The  Court  held  that  this  proof  was  sufficient  to  admit 
the  note  to  go  to  the  jury,  and  it  would  be  for  them  to 
decide  upon  the  evidence  they  had  before  them  in  regard 
to  it,  whether  it  was,  or  was  not,  the  note  of  Hopkins, 
the  defendant  in  the  action.  In  announcing  the  opinion, 
the  Chief  Justice  referred  to  the  rule  as  stated  in  2  Greenl. 
Ev.  sec.  295. 

The  plaintiff  had  a  verdict. 


John  S.  Matthews  y.  Peter  tJ.  Gokdy. 

A  return  to  a  writ  of  scire  facias,  "  served  by  copy  left  at  the  house  of  the 
defendant  in  the  presence  of  his  wife,"  is'  insuiEcient.  Instead  of  his 
"  house  "  it  should  be  his  '*  usual  place  of  abode.'' 

Certiorari  to  a  judgment  rendered  «by  default  on  a 
writ  of  scire  facias  issued  upon  a  judgment.  The  return 
to  the  writ  was  "  served  by  copy  left  at  the  house  of  the 
defendant  in  the  presence  of  his  wife."  The  error  as- 
signed was  thai  the  return  was  insufhcient.  Because  the 
statute,  Rec.  Code.  cha]>.  99,  sec.  8,  prescribes  the  exact 
words  in  which  such  a  return  should  be  made  in  such  a 
case,  wlien  it  cannot  be  served  actually,  or  personally 
upon  the  defendant,  instead  of  being  as  it  was,  it  should 
have  been  at  the  defendant's  "  usual  place  of  abode  "  &e., 
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in  the  literal  terms  of  the  statute;  for  non  constat,  that  the 
house  of  the  defendant  in  such  case,  was  his  usual  place 
of  abode  at  that  particular  time,  notwithstanding  his 
wife  was  there  and  then  occupying  it. 

The  Court  considered  the  error  fatal,  and  the  judgment 
was  reversed. 


Isabella  Garden  et  al.  v.  Anna  W.  Garden,  named  as 
the  Executrix  of  the  last  will  of  Francis  R.  Garden, 
deceased. 

Although  the  general  rule  of  law  ia  that  no  one  is  to  be  presumed  to  be 
dead,  until  the  expiration  of  (-even  years  from  the  time  he  was  last  seen, 
or  heard  of;  yet  his  death  may  be  presumed  after  a  shorter  period  of 
time,  if  the  facts  and  circumstances  proved,  will  warrant  such  a  presump- 
tion in  the  case.  But  stricter  and  stronger  presumptive  proof  will  be 
required  to  warrant  it  in  the  latter  instance. 

On  the  trial  of  an  issue  of  devisavit  vel  non  in  which  the  only  question  in- 
volved was  whether  the  testator  of  the  disputed  will  was  then  living,  or 
dead,  the  jury  was  instructed  that  if  they  were  satisfied  from  all  the  evi- 
dence they  had  heard  in  regard  to  him,  his  character,  habits,  health  and 
constitution,  that  he  had  left  the  State  and  gone  to  California,  and  had 
not  been  seen,  heard  from,  nor  heard  of,  by  any  Known  per.son  either 
there,  or  hire,  or  elsewhere,  for  a  period  of  about  three  years  and  a  half, 
and  that  diligent  cfForts  and  proper  inquiries,  particularly  in  California 
where  he  was  living  when  last  heard  of.  had  been  made  in  the  meanwhile 
by  the  parties  setting  up  the  will,  and  that  no  intelligence  had  been,  or 
could  be  obtained  in  regard  to  him,  during  that  time  ;  and  they  had 
probable  cau'^e  and  good  reason  to  believe  and  conclude  in  their  own 
minds,  upon  all  the  evidence  whi;!i  t.:ey  had  before  them  in  regard  to 
him,  that  he  was  no  longer  liviiifr.  that  then  and  in  that  case,  they  would 
be  warranted  in  law  in  presuming  that  lie  was  now  dead 

This  was  an  issue  of  drvisarit  vd  non  awarde<l  by  the 
Register  of  Wills  for  Xew  Castlo  County  to  inquire  by 
the  verdict  of  a  jury  at  the  l)ar  of  ths  court,  whether  tlie 
paper  writing  annexed,  purj)Oi'ting  to  l)e  the  hist  will  and 
testament  of  Francis  H.   Garden,  deceased,   was,   or  was 
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not,  the  last  will  and  testament  of  Francis  R.  Garden, 
deceased. 

D.  M.  Bites,  for  the  plaintiffs  in  the  issue  :  The  only 
que3tiori  involved  in  the  issue,  and  which  the  jury  would 
be  called  upon  to  decide,  was  whether  Francis  R.  Garden, 
whose  sigrnature  had  been  formally  subscribed,  in  the 
presence  of  the  necessary  number  of  witnesses,  and  who 
had  also  duly  signed  it  as  such  witnesses  in  his  presence, 
to  the  instrument  in  question,  as  his  last  will  and  testa- 
ment, was  now  dead.  The  plaintiffs  in  the  issue  would 
not  be  able,  for  reasons  which  would  be  sufficiently  dis- 
closed hereafter  in  the  examination  of  their  witnesses,  to 
produce  any  positive  or  direct  evidence  of  his  death,  or 
of  the  exact  time  or  place,  when  and  where  it  occurred. 
They  would,  however,  be  able  to  prove  such  facts  and 
circumstances  in  regard  to  him  for  several  years  past,  and 
up  to  the  last  melancholy  tidings  which  they  or  any  one 
else  had  had  of  him,  as  would  afford  to  every  reasonable 
niind,  the  strongest  presumption  of  his  death  several 
years  since,  although  a  suffi^jient  time  had  not  elapsed 
since  the  last  sad  tidings  which  they  had  been  able  after 
painful  and  diligent  inquiry  to  obtain  of  him,  to  render 
that  presumption  a  presumption  in  law;  and  as  under 
such  circumstances,  it  became  incumbent  upon  the  parties 
setting  up  the  will,  to  establish  the  fact  of  his  death  sim- 
ply,- without  being  required  to  prove  directly  when  or 
where  it  happened,  by  evidence  of  such  facts  and  intelli- 
gence with  regard  to  him,  as  will  afford  to  the  minds  of 
the  jury  a  strong  and  satisfictory  presumption  of  his 
death,  he  would,  without  saying  more  for  the  present, 
proceed  to  lay  such  proof  before  them,  as  could  not  fail 
in  his  opinion,  to  conduct  them  irresistibly  to  that  con- 
clusion. 

Gordon,  for  the  plaintiffs,  then  proposed  to  offer  in  evi- 
dence the  paper  writing  purporting  to  be  the  will  in 
question,  which  was  executed  in  the  city  of  i'auama  in 
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New  Granada  in  the  presence  of  the  Consul  of  the  United 
States  and  certified  by  him,  und  to  read  the  depositions 
of  the  subscribing  witnesses  who  resided  there,  and  which 
appeared  in  the  subscriptions  of  their  names  as  witnesses 
to  it,  and  also  in  the  execution  of  the  instrument. 

GuthriCy  for  the  defendant,  objected  that  the  authenti- 
cation of  the  paper  offered  was  not  sufficient  to  admit 
such  secondary  evidence  of  their  depositions  and  proof 
of  the  execution  of  the  instrument  in  question. 

7%e  Courty  however,  upon  inspectinj^  the  record  of  the 
issue  as  sent  up  by  the  Register  and  finding  that  he  had 
directed  that  the  commission  and  depositions  referred  to 
and  returned  before  him,  sliould  be  read  in  evidence  be- 
fore the  jury  on  the  trial  of  the  issue  ordered  and  award- 
ed by  him,  allowed  them  to  be  read  in  evidence,  which 
was  accordingly  done. 

The  counsel  for  the  plaintiffs  then  proceeded  and  proved 
by  several  witnesses  that  the  testator,  before  he  left  the 
State,  had  become  exceedingly  intemperate  in  his  habits, 
and  left  it  in  the  month  of  M  ly  or  Jutie,  1858,  and  went 
with  his  wife  to  California,  and  that  the  last  letter  which 
had  been  received  from  him,  and  the  last  which  had  been 
heard  of  him  by  any  of  his  relations  or  acquaintances, 
either  ia  this,  or  that  State,  was  in  the  month  of  May, 
1860.  That  his  wife  about  that  time  returned  to  the  State 
without  him,  and  the  last  letter  received  from  him  ntated, 
that  he  was  about  coming  back,  or  coming  home  again. 
That  frequent  inquiries  and  repeated  cfft)rt8  had  been 
made  in  the  meanwhile  by  members  of  his  family  and  by 
his  connections,  but  without  success,  first  to  learn  where 
he  was,  and  afterward  to  ascertain  if  he  was  living;  but 
nothing  had  been  heard,  or  could  be  learnt  witii  regard 
to  him  since  that  time.  That  he  was  a  free-mason,  and 
upon  an  inquiry  made  by  tliem  through  the  agency  of 
all  tke  masonic  Lodges  throughout  the  State  of  California, 
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and  according  to  the  last  they  could  learn  of  him,  he  was 
seen  in  San  Jose  on  the  18th  of  May,  1860,  and  was  heard 
to  say  that  he  was  going  to  take  the  next  steamer  and  re- 
turn East,  but  in  a  short  time  after  that  he  was  seen  on 
the  streets  of  San  Francisco  in  a  beastly  state  of  intoxi- 
cation and  of  almost  entire  nudity  ;  and  since  that  time 
nothing  farther  had  been  heard  or  could  be  learnt  of  him. 

Dow,  for  the  plaintiffs,  stated  the  general  rule  of  law 
in  regard  to  the  presumption  of  death  in  such  cases,  and 
contended  that  although  the  testator  had  not  been  absent, 
nor  unheard  of  for  a  period  of  not  less  than  seven  years, 
yet  the  circumstances  just  proved,  his  confirmed  and  de- 
based habit  of  extreme  drunkenness  and  the  wretched 
condition  in  which  he  was  for  the  last  time  seen  in  the 
streets  of  San  Francisco  in  the  month  of  May  or  June, 
1860,  and  that  no  tidings  whatever,  had  been,  or  could 
be  obtained  of  him  since  from  any  quarter,  not  only  af- 
forded a  sufficient,  but  the  strongest  presumption  possi- 
ble of  his  speedy  death  thereafter,  and  that  it  was  almost 
a  moral  impossibility  for  any  one  to  believe  that  he  could 
now  be  alive,  and  yet  be  unheard  of  by  any  one  for  more 
than  three  years  after  that  period.  Every  effort  had  been 
made  and  the  most  diligent  and  anxious  inquiry  had  been 
instituted  in  order  to  ascertain  since  then  if  any  one  hud 
seen  or  heard  of  him,  without  obtaining  the  slighest  in- 
formation of  his  existence  anywhere,  and  therefore  the 
jury  could  have  no  hesitation  in  coming  to  the  conclusion 
in  their  own  minds,  upon  such  testimony  as  they  had 
just  heard  with  regard  to  him,  or  to  the  necessary  infer- 
ence and  presumption  at  least,  that  he  was  now  dead, 
which  was  all  they  were  required  to  do  in  disposing  of 
the  question  or  issue  which  they  had  been  empanelled  to 
try. 

Guthrie,  for  the  flcfemlant :     The  present  case  so  far  as 
it  had  gone,  lie  i'Ai  warranted  in   saying,  was   not   a  case 
of  proof,  suoh  as  tlio  law  required  under  circumstances 
73 
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like  those,  where  but  little  more  than  three  years  had 
elapsed  since  the  party  had  been  seen  and  been  proved 
to  be  alive,  but  on  the  contrary,  it  was  purely  a  case  of 
presumption,  and  if  the  strict  and  well  known  rule  of 
law  on  the  subject  was  to  be  entirely  ignored  or  discarded 
in  the  determination  of  it,  it  would  commit  all  the  rights 
of  the  parties  involved  in  it  and  depending  upon  the  de- 
cision of  it,  to  the  fancy,  or  caprice,  the  unlimited  dis- 
cretion, or  arbitrary  assumption  of  the  jury  in  the  mat- 
ter. The  circumstances  relied  on  to  take  the  case  out  of 
the  operation  of  the  general  rule  of  law  in  regard  to  the 
presumption  of  death  resulting  from  lapse  of  time  merely, 
were  not  sufficient  for  that  purpose  ;  for  as  strong  and 
striking  as  that  proof  had  appeared,  it  had  at  the  same 
time  been  proved  on  cross  examination  by  the  same  wit- 
nesses, that  the  reputed  testator  was  a  man  of  an  un- 
usually strong  and  vigorous  constitution,  and  that  he 
could  not  only  drink  more  liquor  than  any  other  man 
they  ever  saw,  but  that  he  was  after  all,  only  a  periodical, 
but  not  a  habitual  drunkard  ;  and  both  the  court  and 
the  jury  were  aware  that  such  drunkards  sometimes  wan- 
der about,  and  make  out  to  live  a  long  while.  His  very 
habits,  such  as  they  were,  might  well  suffice,  according 
to  theory  of  reasonable  presumptions  in  such  cases,  to 
account  for  his  three  years  absence  and  failure,  or  forgot- 
fulness  to  keep  his  friends  either  in  the  East  or  West,  ad- 
vised of  liis  unhappy  wanderings;  but  they  did  not  and 
could  not  afford  any  ground  for  such  a  strong  presump- 
tion of  his  deatli  as  the  strict  rule  of  law  requires  in  every 
such  exceptional  case. 

Gordon^  rep'.ied. 

The  Court ^  Wooien^  J.,  [in  the  absence,  of  Gilpin,  (J.  J.,) 
charged  the  jury  :  Th.'it  it  seemed  to  be  conceded  by  the 
counsel  for  the  defendant,  that  the  formal  testimony  re- 
quired as  to  the  paper  writing,  or  instrument  in  issue,  as 
the  last  will  and  testament  of  Francis  It.  Garden, deceased, 


GARDEN  IT  AL.  V.  GARDEN'S  EXECUTRIX.  679 

had  been  supplied  upon  the  trial  of  it,  and  the  only 
ground  upon  which  it  was  denied  to  be  his  last  will  and 
testament,  has  been,  as  the  counsel  for  the  defendant 
contends,  that  sufficient  evidence  has  not  been  produced 
befoi^  the. jury  to  warrant  the  presumption  of  his  death 
at  the  present  time  upon  all  the  facts  and  circum- 
stances proved  in  regard  to  him.  This  might  be  said  in 
a  certain  sense  to  be  a  mixed  question  both  of  fact  and 
law  ;  that  is  to  say,  it  was  a  question  as  to  a  matter  of 
fact  to  be  decided  by  the  jury  dependent  upon  a  question 
of  law  as  to  what  degree  of  presumptive,  in  the  absence 
of  any  direct  and  positive,  proof,  is  required,  or  will  be 
sufficient  to  warrant  the  jury  in  presuming  and  deciding 
that  he  is  now  dead,  although  they  have  no  actual  proof 
of  the  alleged  fact  before  them.  And  this  last  is  a  legal 
question  on  which  it  is  both  the  province  and  the  duty  of 
the  court  to  give  you  the  proper  instructions  for  your 
guidance  when  you  come  to  consider  and  determine  the 
former  question.  The  general  rule  of  law  in  regard  to 
the  presumption  ot  death  of  a  person,  when  it  becomes 
a  question,  or  a  matter  of  uncertainty,  whether  he  is  dead 
or  liviufj,  arisinsr  from  the  fact  that  he  has  not  been  seen 
or  heard  of  for  a  period  sufficient  under  the  circumstances 
to  suggest  the  question,  or  a  doubt  about  it,  is  that  after 
a  period  of  seven  years  absence,  without  in  the  mean- 
while having  been  seen,  heard  from  or  heard  of  by  any 
known  person,  his  death  will  be  presumed  in  law  to  have 
occured  by  that  time,  and  it  will  not  be  necessary  to 
prove  Ijis  death  by  direct  and  positive  evidence,  or  to  do 
anything  more  in  regard  to  it,  than  to  prove  the  facts  and 
circumstances  from  which  the  law  in  such  a  case  will 
necessarily  presume  or  imply  it.  And  if  in  such  case  his 
death  is  still  questioned  or  doubted,  the  law  devolves  up- 
on the  party  who  denies  it  in  any  action,  the  duty  ot  prov- 
ing that  ho  is  still  living.  But  when  the  period  of  his 
absence  without  having  been  seen  or  heard  of,  is  less 
than  seven  years,  the  presunipti(jn  of  his  death  in  law 
does  not  arise  without  further  proof  of  additional  facts 
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and  circumstances  in  regard  to  him,  of  such  a  character 
and  import  as  to  satisfy  the  jury,  that  although  not 
actually  and  positively  proved,  it  is  highly  probable,  and 
that  it  would  be  reasonable  to  presume  his  death  under 
such  circumstances.  In  such  a  case  as  we  have  last  men- 
tioned, the  law  requires  stricter  and  stronger  proof  of 
facts  and  circumstances  to  warrant  the  presumption  of 
his  death,  than  in  the  former  case,  such  as  an  earnest  and 
diligent  efibrt  and  all  proper  inquiries  on  the  part  of 
those  who  allege  his  death,  to  ascertain  if  possible  by 
certain  and  positive  intelligence  whether  he  be  dead,  or 
living,  without  success,  before  it  will  permit  his  death  to 
be  inferred  from  even  such  additional  presumptive  evi- 
dence merely.  In  the  present  case,  therefore,  it  the  jury 
were  satisfied  from  all  the  tacts  and  circumstances  which 
they  had  in  evidence  before  them  in  regard  to  Thomas 
R,  Garden,  his  character,  habits,  health  and  constitution, 
that  he  had  not  been  seen,  heard  from,  or  heard  of  by 
any  one  of  his  relations,  friends  or  acquaintances,  either 
in  this  State,  or  in  the  State  of  California,  or  elsewhere, 
since  the  month  of  May  or  Juue,  in  the  year  1860,  and 
that  earnest  and  diligent  eflbrts  have  been  made  and  all 
proper  inquiries  have  been  instituted  by  the  plaintiffs  in 
this  proceeding,  to  learn  and  ascertain,  particularly  in 
California  where  he  was  living  when  lust  heard  of,  in  the 
meanwhile  by  the  best  means  in  their  power,  whether 
he  is  living  or  dead,  and  that  they  have  failed  to  ascertain 
either,  or  to  obtain  any  knowledge  or  information  since 
then  in  regard  to  him,  and  you  have  probable  cause  and 
good  reason  to  believe  and  to  conclude  in  your  own 
minds  upon  all  this  evidence,  that  he  is  no  longer  living, 
then  and  in  that  case,  the  jury  would  be  warranted  in 
law  in  presuming  that  he  is  dead  at  this  time;  and  if  so, 
then  it  would  be  their  duty  to  tind  by  their  verdict,  that 
the  instrument  in  (piestioii  is  his  \a>t  will  and  testament; 
but  if  otherwise,  that  it  is  not;  for  no  man  can  have  a 
last  will  and  testament  in  law,  or  in  a  legal  sense,  so  long 
as  he  is  living  ;  it  only  becomes  so,  as  soon  as  he  is  dead. 
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Philip  Rodman  v.  David  Woolman  and  John  W.  Sulli- 
van, trading  under  the  name  and  firm  of  Woolman  & 
Sullivan. 


Upon  a  verbal  contract  between  parties  that  the  minor  son  of  one  of  the 
parties  shall  serve  the  other  for  6ve  years  and  learn  a  trade  with  him. 
the  father  to  be  paid  nothing  for  the  first  year,  until  the  expiration  of 
the  five  year's  service,  and  after  a  service  of  ihree  years  and  eight  months, 
the  son  is  discharged  for  disobedience  of  reasonable  orders  by  his  em- 
ployer, the  father  will  be  entitled  to  recover  n-asonable  compensation  for 
such  services,  as  were  rendered  by  him  during  that  time,  notwithstanding 
the  action  is  not  commenced  until  more  than  three  years  after  the  first 
year's  service  has  been  performed,  and  he  had  been  paid  the  price  greed 
upon  during  the  residue  of  such  service  actually  performed. 

This  was  an  action  of  indebitatus  assumpsit  for  work 
and  labor  performed  by  a  minor  son  of  the  plaintift'  in 
the  service  and  employment  of  the  defendants.  Accord- 
ing to  the  proof  he  had  entered  their  service  on  the  23d 
day  of  November,  1858,  under  a  verbal  agreement  be- 
tween the  parties  to  the  action,  for  the  term  of  five  years 
to  work  for  them  in  their  wheelwright  establishment  in 
the  city  of  Wilmington  and  learn  the  art  and  trade  in 
wiiich  they  were  engaged.  lie  continued  in  their  em- 
ployment and  worked  very  well  for  them  in  tlunr  black- 
smith shop  for  tJiree  years  and  eiglit  months,  when  they 
dischaiged  him  for  leaving  their  service  on  two  occasions, 
and  for  a  day  ea<di  time,  against  their  orders  and  com- 
mands. They  were  to  pay  nothing  for  his  services  dur- 
ing the  first  year,  until  the  expiration  of  the  term,  but 
after  that  they  paid  $2  25  per  week  to  the  plaintifi"  for 
the  residue  of  the;  tirne  he  remained  with  them.  That 
during  the  last  two  years  or  more  of  the  time  lie  was 
with  them,  he  did  full  work  as  a  hel|)er  in  the  shop,  and 
as  such,  his  services  duritig  that  time  were  worth  tVoni 
$5  50  to  S6  00  per  week.  Under  the  plea  of  set-otf,  the 
counsel  for  th(i  defendants  put  ii;  evidenee  an   aceount   ol 
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$69  00,  for  clothing  furnished  him  by   them   from   April 
1860,  to  August  1862. 

For  the  defendants  it  was  contended  in  the  trial  of  the 
case  that  it  was  a  special  contract  between  the  parties  to 
the  action,  to  continue  five  years,  the  obligations  of  which 
were  that  the  defendants  were  to  receive  the  son  of  the 
plaintiff  into  their  employment  for  that  period  of  time 
and  to  teach  him  the  art  and  trade  referred  to,  and  the 
son  was  to  continue  in  their  service  and  obey  all  proper 
orders  and  directions  from  them  with  regard  to  it,  for 
the  same  time  ;  and  as  they  were  mutual  and  dependent 
obligations  or  promises,  and  that  of  the  defendants  was 
entirely  dependent  upon  the  due  performance  of  the 
promise  on  the  part  of  the  plaintiff,  if  the  misconduct 
and  disobedience  of  his  son  justified  them  in  discharging 
him  from  their  service  before  the  expiration  of  the  term, 
it  would  be  neither  just  nor  lawful  to  require  them  to 
pay  the  plaintiff"  for  any  portion  of  the  time  he  had  been 
in  their  employment  and  had  worked  for  them,  and  that 
therefore  the  plaintiff"  was  not  entitled  to  recover  any- 
thing in  the  action.  Also,  that  as  by  the  terms  of  it,  the 
agreement  was  not  to  have  been  performed  witliin  the 
period  prescribed  by  the  statute  of  frauds,  and  there  way 
no  note,  nor  memorandum,  nor  evidence  of  it  in  writing, 
no  action  would  lie  upon  it ;  but  if  the  law  of  the  case 
should  be  ruled  otherwise,  then,  as  the  statute  of  limita- 
tions had  been  pleaded  by  the  defendants,  the  plaintiff" 
was  not  entitled  to  recover  anything  for  the  first  year's 
service,  because  the  action  had  not  been  cornmcnced 
within  three  years  after  the  service  of  that  year  had  been 
rendered. 

The  0)i/r(,  Gilpin,  C.  ./.,  charged  the  jury  :  That  the  ac- 
tion was  not,  and  could  not  be,  on  the  special  contract  or 
agreenienl  of  the  parties,  it'  any  liad  been  proved,  hecaurtc 
it  had  not  been  entirely  performed  on  either  side  ;  but 
it  was  an  action  of  indebitatu.s  cussia/ipsit  simply  with   the 
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common  counts  for  work  and  labor,  without  any  refer- 
ence, as  it  stood  upon  the  record,  to  any  special  contract 
whatever.  None  of  the  terms,  therefore,  of  such  a  con- 
tract could  be  taken  into  consideration  in  determining 
the  present  case,  which  was  now  before  them  precisely 
the  same  as  if  the  services  referred  to  had  been  performed 
without  any  special,  or  express  agreement  between  the 
parties  in  regard  to  the  matter.  And  viewed  in  that 
light,  as  a  promise  implied  by  law  merely  on  the  part  of 
the  defendants  to  pay  the  plaintiff  for  the  three  years  and 
eight  month's  service  rendered  them  by  the  sou  of  the 
latter,  whilst  he  was  yet  a  minor,  whatever  such  services 
may  have  been  proved  to  have  been  reasonably  worth  to 
the  defendants,  they  could  only  consider  that  reasonable 
compensation  now  demanded  for  them,  as  one  continuous 
claim  and  as  an  account  open  and  current  between  them 
for  the  time  being;  and  therefore  any  credit  entered,  or 
any  payment  ma<le  by  the  defendants  on  such  account, 
or  for  such  services,  within  three  years  next  ];)receding 
the  commencement  of  the  action,  would  have  the  effect 
to  take  the  case  out  of  the  operation  of  tlie  statute  of  limit- 
ations, which  had  been  pleaded  by  the  defendants,  and  to 
remove  the  bar  of  it,  as  against  the  whole,  or  any  part  of 
the  demand  for  such  services,  as  was  now  presented  by 
the  plaintiff;  because  such  a  credit  entered,  or  such  a 
payment  made  in  the  meanwhile  by  the  defendants  on 
such  account,  would  import  and  iniply  in  law  an  acknowl- 
edgment on  their  })art,  that  the  plaintiff  then  had  a  valid 
and  subsisting  claim  against  them  for  such  services,  liut 
discarding,  as  they  should  in  the  present  case,  all  the 
special  terms  of  the  express  contract  refei-red  to,  they 
could  not  now  distinguish,  or  discriminate  in  their  con- 
sideration of  the  case,  between  the  first  and  subsequent 
years  of  the  son's  service,  as  a  separate  and  distinct 
service  rendered  or  performed  by  him  on  terms  in  any 
manner  differing  from  those  on  whicli  the  subseipient 
services  in  the  last  two  years  and  eight  nionihs  were  ren- 
dered by  him.      liecause  tlie  present  action  was  not  upon 
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any  8uch  special  contract  as  would  warrant  the  division 
of  the  plaintiff's  claim  or  demand  in  any  such  manner. 
On  the  contrary,  it  was  one  continuous  and  indivisible 
demand  for  three  years  and  eight  month's  service  of  his 
son,  upon  a  quantum  meruit  count  merely,  and  altogether 
outside  and  independent  of  any  special  agreement  what- 
ever between  the  parties  in  regard  to  the  matter.  And 
considered  in  that  light,  as  the  whole  demand  of  the 
plaintiff  had  not  accrued  until  within  less  than  three 
years  before  the  commencement  of  the  action,  even  with- 
out any  such  credit,  payment,  or  acknowledgment  by 
the  defendants,  the  statute  of  limitations  could  constitute 
no  defence  to  it. 

But  notwithstanding  the  special  agreement  referred  to 
was  entirely  out  of  view  and  out  of  question,  as  the  busis 
on  which  the  present  action  was  proceeding,  it  would 
nevertheless  be  allowable  for  the  jury  in  estimating  the 
value  of  such  services,  with  a  view  to  ascertain  the  com- 
pensation, or  damages  to  which  the  plaintiff  might  be  en- 
titled, to  consider  what  would  have  been  their  value  to 
the  defendants,  if  the  special  contract,  or  agreement  had 
been  eniirely  performed  and  executed,  according  to  the 
estimate  and  valuation  placed  upon  them  by  the  parties 
themselves  at  the  time  the  same  was  entered  into  between 
them  so  far  as  it  might  be  practicable  under  the  circum- 
stances for  the  jury  to  do  so  from  the  evidence  before 
them  in  regard  to  it,  and  the  loss  which  they  had  thereby 
sustained  by  reason  of  the  abandonment  of  their  service 
by  the  plaintiffs  son. 

The  defendants  had  a  verdict. 

Lore^  for  the  plaintiff. 

Gordon,  for  the  defendants. 
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The  State  v.  Thomas  Oliver. 

Djing  declarations  when  admissible  in  evidence,  constitute  a  well-known 
exception  in  more  respects  than  one,  to  the  fundamental  principle  which 
prevails  g^^nerally,  for  they  are  admitted  without  the  sanction  and  obliga- 
tion of  an  oath,  as  well  as  in  apparent  derogation  of  the  provision  of  the 
constitution  which  guarantees  to  the  accustd  the  right  to  meet  and  con- 
front the  witnesses  against  him  face  to  face  on  the  trial  of  the  case.  And 
are  admissible  when  made  under  a  solemn  apprehension  of  impending 
and  speedy  death,  although  the  deceased  survived  the  mortal  wound  until 
twenty-five  days  afterward. 

Murder  in  the  first  and  second  degree  and  manslaughter  defined  with  refer- 
ence to  the  case.  If  a  party  iu  resisting  an  officer  and  his  posse  in  mak- 
ing a  lawful  arrest  in  a  lawful  manner,  and  in  so  doing,  kills  one  of  them 
with  express  malice,  it  is  murder  in  the  first  degree  ;  but  if  the  arrest  is 
without  lawful  authority  and  the  resistance  is  only  in  proportion  to  the 
assault  and  is  provoked  by  it  on  their  part,  and  the  killing  is  without 
malice,  it  is  murder  in  neither  degree,  nor  manslaughter.  He  who  re- 
sists an  ofBcer  after  he  has  made  known  his  authority,  does  it  at  his  peril, 
though  the  circumstances  of  such  resistance  and  the  means  ho  had  of 
knowing  his  authority,  and  the  propriety  of  his  mode  of  executing  it,  are 
fit  to  be  considered  on  the  question  of  malice. 

On  complaint  of  a  breach  of  the  peace  a  Justice  of  the  Peace  has  authority 
to  depute  a  person  not  a  constat)le  to  act  as  such,  and  to  issue  i  warrant 
thereon  to  him  for  the  arrest  of  the  defendant ;  and  he  is  the  sole  judge 
of  the  exigency  and  necessity  for  such  an  appointment ;  ar.d  if  in  execu- 
ting in  a  lawful  way  the  lawful  auihority  ko  dtltgaied  to  him,  a  person 
assisting  him  in  making  such  arrest,  is  resisted  aud  killed  by  the  de- 
fendant in  euch  unlawful  resistance,  it  is  murder,  but  of  what  degree 
must  be  determined  as  before  stated,  by  the  exi.-tetice  or  not,  of  express 
malice  aforethought.  But  if  the  writ  d(  es  n.t  j  .stify  the  arrest,  or  the 
officer  proceeds  irregularly,  the  law  gives  him  no  protection  in  such  ex- 
cess, and  if  he,  or  any  one  assisting  him  is  killed,  the  ollence  will  be  no 
more  than  manslaughter  iu  the  person  whose  liberty  is  thus  invaded. 

An  officer  with  a  warrant  to  arrest  a  party  for  a  crime  or  niisdenieanor, 
may  not  break  into  a  house  until  he  has  dt- matidi  d  adiiiiltarice  and  been 
refused  ;  nor  attack  the  house  or  the  jiarty  wiihiti  it  with  violence,  until 
he  has  been  res  sted  and  obliged  to  resort  to  violence  ;  nor  fire  upon  the 
house,  or  the  party,  until  he  has  been  so  fit-rcely  resisted  and  opposed  as 
to  m'^ke  that  kind  of  force  [)rudijiit  and  iiecei-s.iry.  So  on  tlie  other  hand 
if  he  proceeds  without  'awful  authority  to  arrest  the  party  in  his  own  house, 
the  latter  is  not,  boun  1  to  yield,  but  in  ly  r.>sist  force  witli  force  ;  he  is  not, 
however,  authorized  to  go  beyoud  the  line  of  resistance  proportioned  to 
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the  character  of  the  force  employed  against  him.  or  he  in  his  turn  be- 
comes a  wrongdoer.  And  in  either  case,  if  death  ensues  from  the  abuse 
of  the  power  to  arrest  or  of  the  right  to  resist,  it  will  be  an  unlawful 
killing  ;  but  unless  there  is  malice,  it  will  not  be  murder,  it  will  be  man- 
slaughter only. 

Peace  officers  having  legal  warrants  to  arrest  for  a  breach  of  the  peace,  may 
break  open  doors  afier  dae  notice  and  demand  of  admittance,  for  in  such 
case  the  party's  own  house  is  no  sanctuary  for  him. 

Although  a  warrant  is  extremely  defective  in  form,  if  i;  in  substance  com- 
mands an  arrest  to  hold  to  surety  of  the  peace,  which  is  wiihin  the 
magistrate's  jurisdiction  and  is  such  a  criminal  proceeding  as  justifies  the 
appointment  by  liim  upon  an  emergency  of  a  person  not  a  constable,  to 
execute  it  as  such,  it  will  not  be  void  for  that  reason. 

October  Terra  1855,  Sussex  County.  At  a  court  of 
Oyer  and  Terminer  held  at  tliis  terra,  Thomas  Oliver,  a 
free  negro,  was  indicted  and  tried  for  the  murder  in  the 
first  degree,  of  David  Burton.  A  son  of  the  prisoner 
had  been  duly  bound  as  an  indentured  servant  to  a 
brother  of  the  latter,  and  in  his  absence  from  horae,  the 
prisoner  went  to  his  house  and  took  his  sou  away  from 
his  service,  and  while  on  their  way  frora  his  house,  the 
deceased  met  them  on  the  public  road,  and  learning  from 
the  prisoner  the  object  he  had  in  view,  interposed  to  pre- 
vent it,  took  his  son  away  from  him  and  sent  him  back 
to  his  brother's  residence.  In  the  meanwhile,  iirst  an 
altercation  and  then  a  collision  ensued  between  them,  in 
relation  to  which  the  prisoner  afterward  alloired  that  the 
deceased  had  struck  him  twice  upon  his  head  with  apiece 
of  fence  rail,  and  soon  afterward  during  the  same  day 
the  deceased  made  a  complaint  before  a  Justice  of  the 
Peace  that  the  prisoner  had  drawn  a  dirk  knife  upon  him 
on  the  occasion  and  threatened  to  kill  him,  on  which  he 
issued  an  informal  precept  or  warrant  to  T.  C.  Barker, 
termed  a  deputized  constable  in  it,  commanding  him  to 
apprehend  the  prisoner  and  bring  him  forthwith  before 
him  to  give  sufficient  surety  for  his  appearance  at  the 
next  term  of  the  Courfof  General  Sessions  of  the  Peace 
and  Jail  Delivery  for  the  county,  and  in  the  meanwhile 
to  keep  the  peace  and  be  of  good  behavior  and  to  keep 
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the  peace  with- all  the  people  of  the  State,  and  particu- 
larly with  the  said  David  Burton.  But  on  Barker's  com- 
ing up  with  the  prisoner  soon  afterward  and  informing 
him  that  he  had  such  a  writ  to  take  him  before  the  officer, 
he  produced  it  and  commenced  reading  it  to  him,  when 
the  latter  turned  and  started  toward  his  home  before  it 
was  read  through,  eaying  at  the  same  time  that  he  would 
not  be  taken  by  him,  or  any  body  else,  but  then  added  he 
would  not  be  taken  by  any  body  but  the  sheriff.  Barker 
then  proceeded  to  call  several  persons,  and  among  them, 
the  deceased,  to  assist  him  in  arresting  the  prisoner,  who 
followed  him  to  his  house,  which  he  entered  before  he 
was  overtaken  by  them,  and  seizing  a  gun,  pointed  and 
leveled  it  out  of  the  door  at  the  party  then  thirty  yards 
distant  from  him,  and  threatened  to  shoot  them  if  they 
came  any  further,  and  defied  them  to  advance  any  nearer 
toward  him,  and  addressing  the  deceased  in  particular 
said,  "  Dave  Burton,  you  are  the  one  I  want,  and  if  you 
come  any  nearer,  I'll  have  you,  I  will  blow  you  through." 
The  party  being  without  weapons  then  withdrew  to  arm 
themselves,  and  Barker  and  the  deceased  and  one  other 
of  the  party  provided  themselves  with  shot  guns,  and 
with  the  party  returned  toward  his  house  to  renew  the 
effort  to  arrest  him  ;  but  on  approaching  it,  the  former 
when  forty  yards  from  it,  discharged  his  in  the  air  and 
over  it,  to  apprise  the  prisoner  that  the  party  was  also 
now  armed  and  with  the  view  simply  of  intimidating 
him.  The  house  was  then  closed  and  iiastened  and  the 
prisoner  was  nowhere  visible  within  or  about  it.  The 
deceased  with  the  other  person  armed  then  proceeded, 
the  latter  in  advance,  toward  the  house  which  had  a 
second  story  with  tv^'o  windows  in  it,  tlie  constable  and 
the  rest  of  the  party  halting  some  distance  from  it.  The 
latter  had  reached  a  position  irom  which  he  was  watch- 
ing the  window  in  the  west  end  of  the  second  story  and 
the  door  of  the  lower  story  on  the  south  side  of  the  house, 
while  the  deceased  was  on  the  other  side  of  it  and  had 
just  passed  in  front  of  it,  when  there  was  a  gun  snapped, 
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or  a  cap  exploded  from  the  direction  of  it,  and  the  de- 
ceased exclaimed  "  here  he  is  "  and  instantly  discharged 
his  gun  up  at  the  other  window  in  the  second  story,  the 
former  immediately  afterward  observed  the  prisoner  at 
the  upper  window  on  the  other  side  and  also  discharged 
his  gun  at  him,  but  without  effect.  The  deceased  was 
now  passing  again  by  the  house  in  front  and  seeing  that 
the  prisoner  had  his  gun  pointed  directly  and  deliberately 
at  him  from  the  window  above,  was  seeking  to  reach  a 
position  in  the  line  of  a  tree  near  by  to  shun  the  effect 
of  his  aim,  when  he  was  deliberately  shot  by  him,  inflict- 
ing a  mortal  wound  in  his  side,  of  which  he  died  in 
twenty-six  days  afterward. 

The  attending  physician  testified  that  he  was  at  once 
called  to  visit  the  deceased  and  found  an  opening  in  the 
back  part  of  his  left  arm  where  a  bullet  had  entered  and 
passed  in  a  downward  direction  into  his  left  side  and  en- 
tirely through  his  left  lung,  but  which  could  not  then  be 
further  traced.  From  the  direction  which  it  had  taken, 
it  must  have  been  fired,  if  he  was  standing  erect  when 
he  was  hit  by  it,  from  an  elevation  above  him.  That 
night  after  he  had  been  shot  the  deceased  thought  he  was 
dying  and  expressed  his  belief  to  him  that  he  would  be 
dead  before  the  morning. 

Fisher,  Attorney  General :  Doctor,  during  that  time  did 
he  tell  you  anything  about  his  having  been  shot,  the  man- 
ner in  which  it  was  done,  and  by^whom  he  was  shot  ? 

W.  Saulsburi/,  for  the  prisoner,  objected  to  the  question 
and  the  answer  to  be  elicited  by  it,  first,  because  under 
the  provision  of  the  constitution  of  the  State  the  accused 
had  a  right  to  be  confronted  by  every  witness  who  could 
testify  against  him  and  to  meet  him  face  to  face  upon  his 
trial,  and  secondly,  because  any  statements  then  made  by 
the  deceased  were  not  dying  declarations,  as  he  was  not 
then  dying,  but  survived  his  wound  until  twenty-five 
days  thereafter. 
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Wisher:  Enough  had  been  stated  to  shovr  that  they 
were  made  under  a  solemn  conviction  that  his  death  was 
impending  and  was  then  inevitable,and  that  was  sufficient 
to  make  them  admissible,  notwithstanding  he  survived 
until  twenty-five  days  afterward  ;  and  the  admission  of 
such  evidence  had  never  been  considered  to  be  in  con- 
travention of  the  provision  of  the  constitution  referred 
to.  Anthony  v.  The  State^  1  Meigs  265.  Woodside  v.  The  State, 
2  How.  Miss.  Rep.  655.  1  Greenl.  JEv.  205.  2  Buss,  on 
Crimes  754.  Bos.  Or.  JSv.  33.  1  Greenl.  Ev.  sees.  156,  158. 

By  the  Court :  The  provision  of  the  constitution  referred 
to,  was  not  designed  and  was  never  understood  to  exclude 
such  dying  declarations  as  were  admissible,  and  which 
were  admissible  even  in  our  own  courts  long  before  any 
constitution  was  framed  and  adopted  in  the  State,  and 
have  been  ever  since;  and  when  admissible  they  consti- 
tute a  well  known  exception  to  the  fundamental  principle 
of  evidence  in  more  respects  than  the  one  referred  to, 
for  they  are  admitted  without  the  obligation  or  the  sanc- 
tion of  an  oath  by  the  person  making  them,  as  well  as 
in  apparent  derogation  of  the  provision  of  the  constitu- 
tion. But  they  have  a  sanction  when  entitled  to  be  ad- 
mitted in  evidence  which  the  law  regards  as  equivalent 
to  the  obligation  of  an  oath,  and  that  is  the  credit  and 
solemnity  with  which  the  near  and  inevitable  approach 
of  death  in  the  conviction  of  the  person  making  them  is 
believed  and  known  to  invest  them,  and  that  no  one  is 
inclined  to  utter  anything  but  the  truth  at  such  an  hour 
and  under  such  a  grave  and  solemn  impression.  They 
are  also  in  part  admitted  from  necessity,  and  the  party 
who  by  his  own  act  has  put  it  out  of  the  power  of  his 
victim  to  appear  in  evidence  against  him,  cannot  ju.'^tly 
complain,  if  the  law  and  the  necessity  of  the  case  con- 
strains the  admission  of  his  dying  declarations  without 
the  sanction  of  an  oath,  or  his  appearance  in  jierson  as  a 
witness  against  him.  On  the  other  point,  however,  the 
court  desires  to  hear  further  proof  from  the  v:itness  as 
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to  the  apprehensions  and  convictions  of  the  deceased  as 
to  his  condition  and  hope  of  recovery  at  the  time  the 
declarations  were  made  by  him,  before  deciding  that 
branch  of  the  question  presented  by  the  objection  of  the 
counsel  for  the  prisoner. 

The  witness  resumed  his  statement  and  added  that 
when  he  entered  the  room  in  which  he  was  lying,  his 
first  remark  was  to  inquire  how  he  was,  to  which  his  re- 
ply was  "  bad  !  bad  !  1  am  done  for  !  "  On  moving  him, 
there  was  a  rush  of  air  from  his  wound.  The  witness 
spoke  of  it,  and  he  also  observed  it  and  spoke  of  it  and 
expressed  the  opinion  that  the  wound  was  fatal,  and  after 
the  witness  had  expressed  a  hope  to  the  contrary  and  that 
he  would  recover,  he  replied  that  he  would  die  before  the 
morning,  and  seemed  firmly  and  solemnly  convinced  that 
he  must  die  speedily  and  before  morning;  and  the  wit- 
ness's own  impression  then  was  that  he  was  dying,  and 
would  be  dead  before  the  morning. 

The  Court,  upon  this  additional  testimony,  held  that  the 
declarations  at  that  time  made  by  the  deceased  under  a 
firm  and  fixed  conviction  in  his  mind  that  death  was  im- 
mediately impending  over  him,  were  what  are  called  and 
considered  in  law  dying  declarations,  and  as  such  were 
admissible  in  evidence. 

The  witness  then  said  that  the  deceased  told  him  that 
the  first  he  saw  of  Tom  Oliver  after  they  went  down  to 
his  house  the  second  time  to  arrest  him,  he  was  at  the 
window  up  stairs  and  that  he  levelled  a  gun  at  liira  and 
snapped  it  and  bursted  a  cap  in  so  doing,  and  if  the  gun 
had  then  gone  off*,  he  thought  it  would  have  killed  him 
on  the  spot.  He  then  discharged  his  own  gun  at  him  at 
the  window,  but  Tom  jumped  back  just  as  he  pulled  the 
trigger  and  the  cap  bursted.  The  next  place  he  saw  him 
was  at  the  other  window  up  stairs  with  his  gun  levelled 
at  him.  lie  said  as  soon  as  he  had  fired  his  own  gun  he 
passed  around  the  house  when  he  saw  him  at  the  west 
window  with  his  gun  levelled  at   him,  and    he  then  saw 
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that  if  he  could  not  get  to  a  willow  tree  in  the  yard  and 
between  the  window  and  the  road,  he  must  be  shot,  and 
he  was  moving  across  the  road  to  reach  the  tree,  looking 
up  the  barrel  of  Tom's  gun  when  he  fired  and  shot  him 
in  the  arm  and  side. 

Fisher,  Attorney  General,  contended  that  the  evidence 
was  positive  and  complete  that  the  prisoner  was  actuated 
in  the  transactions  of  the  whole  day  and  from  the  begin- 
ning to  the  close  of  the  fatal  tragedy,  by  the  most  malig- 
nant and  deliberate  malice  against  the  deceased  in  partic- 
ular, and  that  there  could  not  be  a  doubt  that  the  killing 
of  him  under  all  the  circumstances  detailed,  was  murder 
committed  with  express  malice  and  in  the  first  degree  un- 
der the  statute. 

W.  Saulsbjiry,  for  the  prisoner  :  The  killing  was  neither 
murder  in  the  first,  noi  in  the  second  degree,  nor  even 
manslaughter,  because  Benjamin  Burton,  the  brother  of 
the  deceased,  had  no  right  to  the  son  of  the  prisoner  un- 
der the  indenture  of  servitude  proved  in  the  case,  and  if 
he  had,  then  his  brother  David  Burton,  had  no  right  to 
seize  him  and  take  him  from  his  father,  the  prisoner, 
without  express  autliority  from  his  brother  as  his  agent 
for  that  purpose,  which  had  not  been  shown.  That 
Barker,  the  deputed  constable,  and  the  posse  whom  he 
summoned  or  called  to  his  assistance  to  arrest  the  prisoner, 
even  if  the  precept  or  warrant  which  was  issued  to  him 
by  the  justice  of  the  peace  for  that  purpose,  bad  been  a 
legal  writ  and  in  due  form  of  law,  were  not  and  could 
not  be  justified  in  proceeding  to  arrest  the  prisoner  in  the 
unlawful  and  violent  manner  pursued  by  them,  to  fire 
guns  at  and  into  his  house,  or  even  to  break  open  an  outer 
door  of  it  on  any  such  complaint,  as  up  to  that  time  had 
been  made  against  him.  By  pursuing  sucli  a  course,  they 
became  wrong-doers  and  tortfeasors  themselves  iii  such 
unwarrantable  acts,  and  therefore  it  could  not  be,  and 
would  not  have  been,  murder  with   express  malice,  or  in 
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the  first  degree  under  the  statute,  if  the  prisoner  had 
shot  and  killed  any  one  or  all  of  them,  in  resisting  such 
attacks  under  such  circumstances  in  defence  of  his  prop- 
erty or  his  life.  1  Russ.  on  Crimes  482.  To  prove  express 
malice  by  evidence  of  former  grudges  or  antecedent 
menaces  and  threats,  it  was  not  sufficient  to  show  that 
they  were  engendered  by,  or  uttered  during  the  alterca- 
tion or  conflict  which  resulted  in  the  killing  alleged  in 
the  indictment,  but  they  must  be  shown  to  have  existed 
prior  to  that,  or  to  have  been  before  entertained  or  ex- 
pressed in  cooler  and  less  excited  moments,  than  on  the 
occurrence  of  the  homicide  alleged.  Express  malice  must 
be  clearly  proved  by  the  State,  but  the  evidence  of  it 
had  unquestionably  failed  under  the  facts  and  circum- 
stances proved,  and  therefore  it  could  not  be  murder  in 
the  first  degree.  It  had  also  failed  for  the  same  reasons, 
to  show  to  the  satisfaction  of  the  court  and  jury  implied 
malice,  malice  implied  by  law  as  it  is  termed,  which  is 
defined  to  be  the  cruel  act  of  killing  a  human  being,  how- 
ever suddenly,  without  any  or  a  considerable  provocation. 
1  Huss.  oil  Crimes  482.  But  the  constable's  posse  proceed- 
ed in  a  very  improper  manner  against  the  prisoner,  after 
it  had  withdrawn  and  equipped  itself  for  the  purpose, 
and  proclaimed  war  against  him  before  it  reached  his 
house  by  firing  a  gun  in  the  direction  of  it,  and  by  the 
armed  investment  of  it  by  the  deceased  and  another  of 
the  party,  who  immediately  surrounded  it  with  the  in- 
tention of  shooting  the  prisoner  as  soon  as  they  saw  him, 
and  by  each  of  them  firing  at  him  in  rapid  succession  as 
soon  as  they  discovered  him  at  the  windows,  and  that  too, 
without  even  so  much  as  demanding  his  surrender.  What 
did  all  that  armed  array  and  hostile  demonstration  signify, 
if  it  did  not  indicate  a  determined  purpose  on  their  part 
to  kill  the  prisoner  on  sight  ?  And  could  he  possibly 
have  understood  it  in  any  other  light?  And  after  his 
house  had  first  been  fired  on  as  he  doubtless  understood 
it,  and  he  had  himself  twice  been  deliberately  fired  at 
from  beneath  his  windows,  he  discharged  in  return  the 
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fatal  shot  which  killed  David  Burton,  could  it  be  said 
under  such  a  maddening  and  perilous  assault  as  that  was, 
that  it  was  done  on  his  part  without  any  or  a  considerable 
provocation  ?  Or  could  a  greater  provocation  than  that 
possibly  be  presented  for  the  consideration  of  any  court 
and  jury?  Such  a  provocation  and  a  sudden  killing  in 
consequence  of  it  under  such  circumstances  and  in  de- 
fence of  his  own  person  and  life,  not  only  absolutely 
negatived  and  disproved  implied  malice,  but  malice  of 
any  kind  whatever  in  contemplation  of  law,  and  there- 
fore it  could  not  be  murder  with  implied  malice,  or  in 
the  second  degree  under  the  statute,  nor  even  man- 
slaughter, because  such  a  provocation  would  excuse 
the  killing  altogether  under  such  circumstances,  and 
therefore  it  could  not  constitute  even  that  offense.  He 
also  contended  and  asked  the  court  to  charge  the  jury 
that  Barker  who  was  not  a  constable,  but  was  only 
specially  appointed  or  deputed  by  the  justice  of  the 
peace  for  the  purpose  as  such  of  arresting  the  prisoner, 
had  no  legal  or  rightful  authority  under  such  an  appoint- 
ment and  in  such  a  case  to  make  any  arrest  whatever,  and 
that  consequently  any  attempt  of  his  to  arrest  him  was 
without  any  warrant  or  authority  in  law  and  rendered 
him  and  all  associated  with  him,  from  the  beginning  and 
throughout  the  whole  proceeding,  trespassers  and  wrong- 
doers or  tortfeasors  toward  the  prisoner  on  that  occasion. 
The  power  of  a  justice  of  the  peace  to  depute  a  private 
citizen  to  act  as  a  constabte,  was  a  special  and  limited 
power  under  the  statute  which  conferred  it,  and  could 
only  be  exercised  when  the  offense  complained  of  and 
alleged  before  him,  amounted  to  some  actual  crime  or 
misdemeanor  in  law,  and  could  not  extend  or  apply  to  a 
mere  complaint  of  threats  made  and  a  proceeding  to  bind 
the  party  for  his  appearance  at  court  and  in  the  mean- 
while to  keep  the  peace,  which  was  only  a  quasi,  and  not 
really  in  law  or  fact,  a  criminal  proceeding  under  the 
statute.  To  invest  all  officers  and  ministers  of  justice  in 
the  performance  of  their  official  duties  and  powers  in  ar- 
75 
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resting  criminal  offenders  with  that  panoply  and  pro- 
tection with  which  the  law  wisely  arms  and  equips  them, 
the  first  essential  requisite  was  that  the  arrest  should  be 
legal  and  within  the  due  scope  of  their  lawful  and  official 
authority,  and  a  proper  degree  of  prudence,  caution  and 
forbearance  well  defined  in  the  books,  should  be  observed 
in  making  it,  without  a  resort  to  force  and  violence,  and 
peaceably  if  practicable.  1  Buss,  on  Grimes^  544,  QQQ. 
There  must  also  be  a  legal  officer  to  execute  and  a  legal 
process  to  authorize  or  warrant  it.  Ibd.  614,  618.  Even 
in  an  arrest  for  an  actual  misdemeanor  merely,  a  dwelling 
house  cannot  be  broken  open  ;  much  less  may  it  be  as- 
sailed with  fire  arms  discharged  into  its  wiudows.  Ibd.  54. 
The  officer  must  also  give  due  notice  to  the  offender  of 
his  business  and  authority  and  demand  submission  to  it, 
before  he  can  resort  to  extreme  measures  to  enforce  it. 
Ibd.  622.  626.  In  a  case  of  felony  he  may  break  open  an 
outer  door  of  a  dwelling  house  for  the  purpose,  but  then 
only  after  announcing  his  business,  character  and  author- 
ity and  after  due  notice  of  that,  demands  entrance  and 
submission  to  it.  1  Ch.  Crim.  Law  22.  If,  therefore,  in  the 
simple  attempt  to  illegally  arrest  the  prisoner,  he  had  in 
resisting  such  an  illegal  arrest  killed  any  of  the  party,  it 
would  not  have  been  murder  in  either  degree,  but  man- 
slaughter only.  ltd.  23.  But  if  in  such  an  illegal  attempt 
to  arrest  him,  the  posse  proceeded  at  once,  without  any 
such  notice  or  demand,  to  fire  upon  his  dwelling  house 
and  into  its  windows  at  him,  the  extreme  violence  and 
hazard  of  such  an  unlawful  assault  on  their  part,  would 
have  clearly  justified  him  in  returning  the  fire  upon  any 
one  of  them,  in  his  own  defence,  and  it  would  have  con- 
stituted such  a  great  and  outrageous  provocation  on  their 
part,  that  if  under  such  circumstances  he  had  killed  any 
one  of  them,  it  w0"uld  not  have  been  manslaughter  even, 
but  a  case  of  excusable  homicide  merely.  1  Uuss.  on 
Crimes  660. 

E.  D.  Cullen,  for  the  State  :  The  justice  of  the  peace 
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was  the  sole  judge  of  the  emergency  which  required  the 
appointment  of  a  deputy  constable  to  arrest  the  prisoner, 
and  his  action  in  the  premises  was  final  and  conclusive 
and  could  not  be  called  in  question  elsewhere.  Bos.  Orini' 
Ev.  756,  763.  But  admitting,  which  he  did  not,  that  there 
was  any  irregularity  or  invalidity  in  the  indenture  of 
servitude  of  the  son  of  the  prisoner  to  the  brother  of  the 
deceased,  it  could  not  justify  or  excuse  his  act  in  taking 
him  from  such  service  in  the  manner  proved,  because 
the  statute  provides  and  prescribes  the  proper  and  only 
remedy  and  recourse  which  such  an  indentured  servant 
has  in  such  a  case.  Nor  could  the  altercation  and  collision 
which  occurred  between  the  prisoner  and  the  deceased 
when  they  encountered  each  other  on  the  public  road 
that  morning,  over  the  boy,  justify  or  excuse  in  the 
slightest  degree,  the  shooting  and  killing  of  the  latter  by 
the  former  in  the  afternoon  of  that  day,  when  he  was 
aiding  and  assisting  an  officer  of  the  law  in  his  duty  and 
efforts  to  arrest  him  on  a  valid  warrant  issued  by,  a  com- 
petent officer  commanding  his  arrest  on  such  a  complaint 
duly  preferred  against  him.  In  such  a  case  of  misde- 
meanor or  breach  of  the  peace,  an  officer  with  a  valid 
warrant  may  force  an  entrance  into  a  dwelling  house  to 
make  an  arrest,  even  when  he  meets  with  no  armed  re- 
sistance or  hostile  defiance  on  the  part  of  the  accused* 
Ibd.  Ibl^  759.  And  the  same  powers  which  the  officer 
possesses  in  such  a  case,  are  also  possessed  by  their  aWs 
and  assistants  for  the  time  being.  Archb.  Grim.  PL  29. 

But  tlie  counsel  for  the  prisoner  in  his  extreme  and  ex- 
travagant efi:brt  to  excuse  and  exculpate  him  from  any 
criminal  offense  whatever,  had  even  attempted  to  present 
his  case  before  the  court  and  jury,  as  a  much  injured  and 
entirely  innocent  and  harmless  man,  who  had  not  only 
been  unjustly  and  unlawfully,  but  most  wantonly  and 
outrageously  assailed  by  but  a  little  better  than  an  armed 
a!id  lawless  mob  of  tortfeasors  and  wrong-doers,  as  he 
termed  them,  resolutely  bent  from  the  start  on  nothing 
short  of  taking  his  life,  but  in  doing  so,  he   had  found  it 
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very  convenient  aud  expedient  for  his  purpose,  to  entirely 
overlook  and  ignore  most  of  the  material  facts  proved  in 
the  case,  and  with  them  the  important  fact  that  hours 
after  his  first  encounter  with  the  deceased  in  themornin<j: 
of  that  day,  and  after  he  had  had  ample  and  abundant 
time  and  opportunity  to  cool,  and  had  in  fact  recovered 
from  the  passion  and  excitement  produced  by  it,  and  when 
he  was  in  fact  perfectly  collected  and  composed  in  his 
temper  after  it,  how  calmly  and  even  insolently  he  de 
clined  and  refused  to  hear  the  warrant  for  his  arrest  read 
to  him  by  Barker,  the  officer  charged  with  it,  and  delib- 
erately turning  upon  his  heel  told  him  he  would  not  be 
taken  by  him,  or  any  body  else  but  the  sheriff,  and  slowly 
and  sullenly  walked  off  to  his  house  and  at  once  pro- 
ceeded to  arm  himself  to  resist  it  at  all  hazards  and  to 
the  last  extremity,  even  to  the  risk  of  his  own  life  upon 
the  gallows.  Also  the  important  fact  pregnant  with 
venom  and  malice  express  of  the  most  malignant  and 
vindictive  character,  that  when  that  officer  and  his  posse 
first  approached  his  house  peaceably  and  quietly  without 
any  gun  or  weapon  whatever  for  the  purpose  of  arresting 
him  in  a  perfectly  lawful  and  unexceptionable  manner, 
it  was  this  defiant  criminal  and  murderer  who  was  the 
first  to  appeal  to  arms,  to  proclaim  war  and  to  present  a 
loaded  gun  at  them  from  his  open  door,  to  boldly  and  in- 
solently forbid  them  to  come  within  thirty  yards  of  it, 
and  to  impudently  defy  them  to  approach  any  nearer  at 
the  peril  of  their  lives,  and  singling  out  the  deceased  in 
particular  from  the  rest  of  the  party,  to  deliberately  say 
to  him  in  the  words  of  that  ominous  and  malicious  threat 
which  shows  that  even  then  the  heart  of  the  prisoner  was 
thirsting  for  his  blood,  "  Dave  Burton,  you  are  the  one  I 
want!  come  any  nearer  and  I  will  have  you,  I  will  blow 
you  through  !  "  The  counsel  had  also  utterly  ignored  the 
further  important  fact  proved,  that  the  constable  and  his 
posse  had  thus  been  successfully  resisted  in  their  first  at- 
tempt to  arrest  him  ;and  were  necessarily  obliged  to  re- 
tire, in  order  to  prepare  for  the  emergency, and  the  strife 
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which  the  prisoner  had  thus  beeu  the  first  to  provoke  and 
inaugurate,  but  wheu  they  afterward  returned  again  to 
some  extent  better  provided  and  prepared  for  it,  that  al 
though  tlie  previous  insolence  and  audacity,  as  well  as 
the  hardihood  and  desperation  of  the  prisoner  had  in  some 
degree  deserted  him,  as  soon  as  he  discovered  that  he  was 
not  the  only  party  armed  for  the  occasion,  that  he  at  once 
made  prudent  and  considerate  hante  to  close  his  doors  and 
fasten  up  his  house,  and  with  due  premeditation  and  pre- 
caution to  take  refuge  with  his  ever  ready  gun  in  the  second 
story  of  it.  and  yet  it  was  clearly  manifest  from  all  the  tes- 
timony on  that  point,  that  he  was  only  skulking  there  like 
a  coward,  and  stealing,  like  a  murderer  intent  upon  pre- 
serving his  own  life,  furtively  from  window  to  window 
for  the  sole  purpose  of  glutting  his  revenge  in  the  blood 
of  "  Dave  Burton,"  as  he  called  him,  and  as  soon  as  the 
coveted  opportunity  presented  itself  of  shooting  him,  and 
no  body  else.  For  as  soon  as  he  had  accomplished  that? 
his  sole  object,  he  made  no  further  efibrt  to  defend  either 
his  property,  his  person,  or  his  life,  as  the  counsel  for  the 
prisoner  he  presumed  would  be  pleased  to  consider  and 
call  this  gallant  defence  on  his  part,  but  incontinently 
sneaked  away  and  hid  himself  in  a  secret  and  obscure 
portion  of  it,  until  his  bouse  was  afterward  broken  open 
and  ransacked  by  the  posse  and  he  was  found  in  his  hid- 
ing place  and  dragged  forth  like  a  fox  or  a  wolf  dug  out 
of  his  den,  without  even  so  much  as  afterward  raising  his 
finger  against  any  other  man.  All  this  and  even  more 
had  been  very  conveniently  blinked,  overlooked  and  ig- 
nored by  the  learned  counsel  in  the  extremely  mild  and 
excusable,  if  not  commendable,  aspect  in  which  he  had 
been  pleased  to  present  and  vindicate  this  case  on  behalf 
of  the  prisoner;  and  he  must  say  that  with  all  this  care- 
fully excluded  from  liis  view  in  the  progress  and  develop- 
ment of  such  a  deliberate,  premeditated  and  cold-blooded 
murder  as  tiiis  had  clearly  been  proved  to  be,  it  was  easy 
for  him  perhaps,  to  come  tc»  the  exti'aordinary  conclusion 
announced  by  him,  that  it  was  not  murder  in  either  de. 
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gree  under  the  statute,  nor  even  manslaughter,  but  that  it 
was  a  clear  case  of  excusable,  or  justifiable  homicide  in 
self-defence,  or  in  other  words,  that  it  was  in  contempla- 
tion of  law,  no  crime  at  all. 

Much  too  had  been  said  b}'  the  counsel  as  to  the  mode  in 
which  the  constable  and  his  posse  should  have  proceeded 
in  the  execution  of  the  warrant  issued  by  the  justice  of 
the  peace  for  the  arrest  of  the  prisoner,  and  one  of  the 
exceptions  taken  to  it,  was  that  when  they  rca'^hed  his 
house  the  second  time,  it  then  being  in  the  dusk  qf  the 
evening,  and  when  they  unexpectedly  found  it  entirely 
closed  and  locked  up  and  apparently  deserted  by  him, 
they  did  not  produce  and  read  the  process  to  him,  or  an- 
nounce the  purport  of  it  to  him,  or  otherwiso  give  him 
some  notice  or  warning  of  the  object  of  their  visit,  or 
formally  summon  him  to  surrender  to  its  command  and 
authority.  But  it  would  be  remembered  by  the  jury  that 
at  the  very  inception  of  the  effort  to  arrest  him,  he  had 
been  duly  apprised  by  the  constable  of  the  tenor  of  the 
warrant,  saw  it  in  his  hands,  but  spurning  and  contemn- 
ing it  from  the  outset  he  refused  to  hear  it  read,  and  when 
that  insolent  reply  was  made  by  him  which  he  had  just 
before  repeated,  and  thereupon  instantly  repaired  to  his 
house  and  prepared  himself  with  his  gun  to  resist  him 
and  everybody  else  but  the  sheriff.  It  would  also  be  re- 
membered that  afterward  when  the  constable  hud  sum- 
moned his  posse  and  proceeded  to  within  thirty  or  forty 
yards  of  his  house  for  that  purpose,  but  without  any  arms 
to  enforce  the  execution  of  it,  how  the  prisoner  confronted 
them  in  his  open  door  with  his  gun  in  his  hands  pointed 
at  them,  and  without  a  word  from  any  one  of  them,  or 
asking  himself  a  single  question,  for  ho  well  know  their 
business  and  the  object  of  their  coming,  he  immediately 
forbade  them  to  approach  one  step  nearer,  and  addressing 
himself  to  the  deceased,  uttered  that  ominous  and  por- 
tentous threat  which  he  had  also  just  before  repeated. 
Not  one  of  that  lawless  and  warlike  baud,  to  use  the  lan- 
guage of  the  counsel,  it  would  likewise  be  remoiubered, 
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was  then  arrned  with  a  solitary  weapon  of  any  kind  what- 
ever. They  accordingly  withdrew,  for  they  had  now 
fully  learnt  the  desperate  character  of  the  reckless  and 
law-defying  criminal  they  had  to  deal  with,  and  what  was 
imperatively  needed  in  order  to  maintain  the  majesty  and 
supremacy  of  the  law  and  to  perform  their  duty  in  such 
an  emergency.  In  the  interval  which  next  elapsed  before 
their  return  and  second  visit  to  bis  premises  for  the  pur- 
pose of  arresting  him,  the  prisoner  again  had  ample  time, 
not  only  for  calm  and  cool  refection  upon  all  he  had  as 
yet  done,  and  to  dispassionately  consider  all  the  probable 
consequences  both  to  himself  and  others,  if  he  still  per- 
sisted in  the  violent  and  outrageous  course  which  he  was 
then  pursuing,  but  also  to  prepare  and  put  his  house  in 
complete  order  for  the  impending  crisis  which  was  now 
speedily  approaching  in  the  bloody  tragedy  which  he  had 
deliberately  resolved  to  provoke  and  bring  about,  with 
the  evident  des-gn,  hope  and  expectation  all  the  while, 
that  he  would  yet  be  able  to  terminate  it  in  that  very 
catastrophe  in  which  it  finally  and  soon  afterward  so 
unfortunately  resulted.  This  he  did  by  carefully  closing 
and  locking  all  the  doors,  extinguishing  all  the  lights  and 
by  stealthily  betaking  himself  with  his  bullet-loaded  gun 
to  the  more  congenial  gloom,  security  and  seclusion  of 
the  upj)er  story,  where  unseen  and  unsuspected  he  could 
patiently  abide  the  return  of  the  constable  and  his  party, 
secretly  and  silently  watch  their  coming  and  every  move- 
ment as  they  approached,  and  from  a  loop-hole,  as  it  were 
in  the  wall,  saf(>ly  shoot  and  kill  David  Burton  at  the  first 
fire  and  on  the  first  opportunity.  That  formidable  band 
of  assailants,  it  should  also  be  remembered,  had  but  three 
small  fowling  pieces,  charged  not  with  bullets,  but  with 
bird-shot  merely,  one  of  which  it  seemed  was  dischai-ged 
into  the  air  by  the  gallant  constable  himself  while  yet 
forty  yards  from  the  house,  for  the  simple  jturpose  of  ap- 
prising Tom,  that  some  body  else  now  had  a  gun,  as  well 
as  he,  and  that  he  might  thereupon  take  due  warning  and 
give  up  the  citadel  and  surrender  without  any  further  re- 
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sistance.  The  constable  and  all  his  party  halted  and  took 
up  a  position  of  observation  about  that  distance  from  the 
house,  with  the  exception  of  the  deceased  and  another  of 
tlie  posse,  who  quietly  advanced  up  to  it,  but  who  were 
surprised  to  find  it  securely  locked  and  apparently  entirely 
deserted.  It  was  in  total  darkness,  and  no  one  could  be 
seen  or  heard  in  it,  or  about  it,  and  their  impression  and 
conclusion  therefore  very  naturally  was  that  Tom  in  the 
meanwhile  had  thought  better  of  the  matter,  and  had 
concluded  to  leave  it  for  parts  unknown,  little  suspecting 
that  at  that  very  moment  he  was  lying  concealed  in  am- 
bush up  stairs  and  intently  watching  the  movement  of 
each  of  them  as  they  approached  the  house.  They  con- 
cluded, however,  to  take  a  silent  survey  of  the  outside  of 
it,  by  each  quietly  walking  around  it  in  opposite  directions, 
when  a  gun  was  suddenly  snapped  and  a  cap  exploded  by 
Tom  from  one  of  the  upper  windows  at  the  deceased, 
who  immediately  exclaimed  "  here  he  is!"  and  in  turn 
discharged  his  gun  at  him,  but  without  effect.  Tom  in- 
stantly appeared  at  another  window  up  stairs,  when  he 
was  shot  at  by  tlie  other  member  of  the  posse,  but  was 
again  missed.  lie  now  knew  that  the  guns  below  were 
all  empty,  and  taking  deliberate  aim  a  second  time  from 
a  window  above  at  the  deceased,  he  fired  tlie  fatal  shot 
which  resulted  in  his  death.  And  after  tlius  recapitula- 
ting the  evidence  on  that  point,  all  he  had  to  say  in  reply 
to  the  objection  on  the  other  side  before  referred  to,  was 
that  even  if  the  prisoner  had  not  had  previous  to  that 
time,  full  and  ample  notice  of  the  warrant  for  his  arrest 
in  the  hands  of  the  constable  and  his  posse,  that  there 
was  no  time  tlien  in  such  a  sudden  and  momentous 
emergency  produced  by  his  own  act  and  by  his  own  vio- 
lent and  lawless  resistance,  to  read  the  warrant  to  him, 
to  notify  him  of  the  purport  of  it,  or  even  to  summon 
him  to  a'n  instant  surrender.  For  such  a  sudden,  unex- 
pected and  insidious  and  deadly  assault  made  upon  a 
member  of  the  posse,  at  once  put  each  and  every  one  on 
the  instant  defence  of  their  own   lives,  and  justified  any 
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of  them  in  shooting  him  dead  upon  the  spot  without  a 
wink  or  a  word  before  the  act.  And  he  had  no  doubt 
the  court  would  substantially  so  inform  the  jury  when  it 
came  to  charge  them  upon  tde  facts  proved  and  to  instruct 
them  in  regard  to  the  law  of  the  case.  Much  had  also 
been  said  by  the  learned  counsel  in  strong  and  vehement 
denunciation  of  the  conduct  of  the  constable  in  particu- 
lar on  the  occasion,  that  verdant,  improvised  and  unso- 
phisticated officer  who,  in  the  simplicity  of  his  heart,  A'as 
green  enough  to  imagine  that  by  firing  a  load  of  bird- 
shot  forty  yards  off  over  Tom's  house,  would  strike  such 
terror  into  his  soul  that  he  would  instantly  surrender, 
and  thereby  prevent  any  further  trouble  or  waste  of  gun- 
powder on  that  trying  and  solemn  occasion.  But  the  in- 
tent and  object  of  that  idle  and  foolish  act  on  his  part 
had  been  well  explained  in  the  testimony  of  the  witnesses 
and  required  scarcely  a  passing  notice  from  him.  It  sig- 
nally failed,  however,  of  its  designed  and  anticipated  ef- 
fect, for  so  far  from  its  appalling  or  intimidating  Tom, 
he  had  no  doubt  the  report  sent  an  instant  thrill  of 
pleasure  to  his  vindictive  heart,  and  he  welcomed  it  with 
joy  as  the  harbinger  of  their  return  at  last  and  of  their 
certain  and  speedy  approach  to  the  fatal  pit  and  snare, 
which  he  now  had  in  full  readiness  for  his  victim,  David 
Burton,  and  where  in  the  gathering  and  congenial  gloom 
and  the  solitude  of  his  hidden  lair,  he  had  been  anxious- 
ly and  impatiently  awaiting  his  long  last  coming  for  sev- 
eral hours.  So  far  then  as  that  trivial  circumstance, 
on  which  so  much  stress  had  been  laid  by  the  counsel  on 
the  other  side,  was  connected  with  the  aspect  and  bear- 
ings of  the  case,  when  viewed  and  considered  in  its 
proper  light  and  effect,  it  constituted  a  great  aggravation., 
instead  of  any  palliation,  alleviation  or  extenuation  of 
the  deliberate  deed  and  premeditated  crime  committed 
by  the  prisoner. 

He  had  now,  he  thought,  substantially  answered  all  of 
the  argument  of  the  counsel  on  the  other  side  and  pre- 
sented all  the  evidence  in  the  case  in  its  true  and  proper 
76 
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aspect,  and  upon  the  evidence  as  thus  set  forth,  he  should 
confidently  submit  the  question  and  leave  it  for  the  de- 
cision of  the  court  whether  it  did  not  constitute  such  a 
case  of  antecedent  threats  and  menaces  to  kill  the  u3- 
ceased,  uttered  twice  during  the  day,  and  after  ample 
time  for  calm  and  sober  reflection,  and  such  a  deliberate 
mind  and  formed  design  after  hours  of  deliberation  and 
premeditation  upon  the  matter,  as  to  render  and  consti- 
tute it  in  contemplation  of  law,  more  than  an  ordinary, 
even  a  strong  and  aggravated  case  of  murder  with  ex- 
press malice  aforethought,  and  of  course,  in  the  first  de- 
gree under  the  statute. 

The  Court,  Harrington,  C  J.,  charged  the  jury:  The 
prisoner  at  the  bar,  Thomas  Oliver,  is  charged  with  mur- 
der in  the  first  degree  under  the  statute  in  shooting  and 
killing  David  Burton  on  the  30th  of  May  last.  It  is  your 
unpleasant  but  necessary  duty  to  ascertain  whether  he  is 
guilty,  and  if  so,  to  what  extent  he  is  guilty,  and  what 
ought  to  be  the  measure  of  his  punishment,  for  under  the 
statute  he  may,  upon  this  indictment,  be  convicted  of  mur- 
der in  the  first,  or  in  the  second  degree,  or  of  man- 
slaughter, or  acquitted,  according  as  the  evidence  in  the 
case  may  warrant  the  jury  in  finding  such  a  verdict.  It 
is  a  grave  and  responsible  duty  to  be  discharged  with 
calmness  and  caution  and  with  a  careful  application  of 
the  testimony,  and  with  a  due  sense  of  responsibility  to 
the  public  and  the  prisoner,  recognizing  the  high  obliga- 
tions resting  upon  you  as  citizens  without  forgetting  that 
which  belongs  to  you  as  christian  men  having  to  decide 
the  question  of  life  or  death  for  a  fellow  being.  Those 
obligation's  rest  upon  us  without  any  reference  to  the 
cast,  or  color  or  condition  of  the  accused. 

If  Thomas  Oliver  slew  David  Burton  with  express 
malice  aforethouglit  he  is  to  be  deemed  guilty  of  murder 
in  the  first  degree  and  felony,  and  shall  sufter  death;  if 
he  slew  David  Burton  without  express  malice  afore- 
thought, but  still  with  what  is  termed  legal    malice,  or 
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malice  implied  by  law,  he  will  be  deemed  guilty  of  mur- 
der in  the  second  degree  and  of  felony,  and  will  be  pun- 
ished with  pillory,  whippins:  and  sale  into  slavery  for  life  ; 
if  he  slew  him  in  the  heat  of  blood  upon  sufficient  provo- 
cation, without  malice,  he  will  be  deemed  guilty  of  man- 
slaughter, and  will  receive  the  punishment  which  the  law 
assigns  to  that  grade  of  crime.  In  either  case  it  is  the 
evidence  which  fixes  the  grade,  and  the  law  the  punish- 
ment, without  any  reference  to  the  individual  case.  What 
is  murder  in  one  case,  is  murder  under  the  same  condi- 
tions in  all  cases  and  by  all  persons,  and  if  the  circum- 
stance of  express  malice  aforethought  be  wanting  in  any 
case  of  homicide,  the  grade  of  criminality  in  such  case, 
can  never  rise  to  murder  in  the  first  degree. 

The  first  point  of  inquiry  therefore  in  the  case  is 
whether  the  slaying  of  David  Burton  (if  you  find  that  he 
was  slain  by  the  prisoner)  was  done  with  express  malice 
aforethought,  and  without  any  legal  justification,  extenu- 
ation, or  excuse.  Express  malice  is  hatred  or  ill-will 
manifested  by  threats  or  contrivances  to  do  the  party 
bodily  harm  and  by  preconceived  plans  and  devices  to 
execute  a  deadly  purpose  in  the  gratification  of  such 
malice.  It  is  not  merely  the  doing  an  unlawful  act  of 
violence,  but  the  doing  it  designedly  and  of  preconceived 
purpose  at  the  prompting  of  hatred  and  revenge.  Im- 
plied malice  is  where  the  act  is  still  unlawful,  done  with- 
out justification  or  excuBe,  but  done  without  such  hatred 
or  revenge.  Malice  can  only  be  proved  from  the  declara- 
tions, admissions  or  overt  acts  of  the  ofiiender.  If  it  be 
proved  from  the  acts  or  words  of  the  prisoner  that  pre- 
viously to  the  homicide  he  entertained  malice  and  ill-will 
toward  the  deceased,  and  if  the  jury  be  of  the  opinion 
that  the  malice  still  existed  at  the  time  of  the  homicide, 
and  was  wliolly  or  partly  the  prisoner's  motive  for  com- 
mitting it,  no  circumstance  of  extenuation  or  excuse, 
which  in  the  absence  of  such  proof  of  express  malice, 
would  have  reduced  the  offence  to  manslaughter,  or  shown 
it  to  be  excusable  homicide  merely,  will  warrant  the  jury 
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in  finding  otherwise  than  that  the  prisoner  is  guilty  of 
murder.  2  Archb.  Or.  PL  213,  215.  Fost.  277,  132. 

When  a  party  resists  an  officer,  or  those  engaged  in  as- 
sisting him  in  making  a  lawful  arrest  in  a  lawful  way,  if 
he  slay  one  of  the  arresting  party  in  this  unlawful  defence 
or  resistance,  it  is  murder,  and  if  done  with  express 
malice  aforethought,  murder  in  the  first  degree.  But  if 
the  arrest  be  without  lawful  authority,  and  the  resistance 
is  only  such  as  is  provoked  by,  and  in  due  proportion  to 
the  assault,  and  the  killing  was  without  malice,  it  would 
not  be  murder  of  any  grade,  or  even  manslaughter.  It 
is  important  therefore  for  us  to  know  whether  Thomas 
P.  Barker  and  the  persons  who  were  acting  with  him  on 
this  occasion,  had  lawful  authority  to  arrest  the  prisoner, 
and  were  lawfully  executing  that  authority.  The  prisoner 
denied  the  authority  at  the  time,  and  objected  to  being 
taken  by  any  one  but  the  sheritf.  His  mistake  on  this 
subject  can  have  no  tendency  to  excuse  him  for  an  un- 
lawful resistance  to  an  oflicer  duly  authorized  to  arrest 
him,  and  who  had  made  that  authority  known  to  him ; 
but  it  may  well  be  considered  by  you  in  ascertaining 
whether  the  prisoner  was  acting  through  malice  toward 
the  deceased,  or  in  the  unlawful  defence  of  his  house  or 
person.  Such  a  defence  subjects  the  party  to  all  the 
legal  consequences  of  resisting  lawful  authority.  He 
who  undertakes  to  resist  an  officer  after  he  has  made 
known  his  authority,  does  so  at  his  peril,  if  it  turns  out 
that  the  authority  of  such  officer  or  person  was  valid. 
Though  the  circumstances  of  such  resistance,  and  the 
means  of  knowing  the  person's  authority,  and  the  pro- 
priety of  the  mode  of  executing  that  authority,  are  fit  to 
be  considered  on  the  question  of  malice. 

On  the  day  of  this  fatal  affair,  Thomas  P.  Barker  was 
deputed  by  Justice  Benjamin  1).  Burton  to  arrest  the 
prisoner  on  a  complaint  of  tlie  deceased  ami  to  bring  him 
before  him  that  he  might  be  held  to  security  of  the  peace. 
The  ])ri!^oner  resisted  thatofhcer  and  denied  his  authority, 
and  his  counsel  in  this  case  has  detiied  the  authority,  and 
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has  made  the  point  before  the  Court  that  for  the  purpose 
of  arresting  a  person  not  charged  with  an  indictable 
crime  or  offence,  a  Justice  of  the  Peace  has  not  the  power 
to  deputize  a  person  who  is  not  a  constable,  to  act  as  a 
constable.  Upon  an  examination  of  the  law  in  reference 
to  this  question,  the  court  differ  with  the  prisoner's  coun- 
sel, and  are  of  opinion  that  the  Justice  had  the  power, 
in  an  emergency,  of  which  he  was  the  sole  and  exclusive 
judge,  to  delegate  authority  to  any  person  for  this  purpose, 
and  that  Thomas  P.  Barker  had  a  right  to  arrest  the 
prisoner,  using  therefor  only  legal  and  proper  means. 
Resistance  was  therefore  unlawful,  if  Barker  was  exer- 
cising this  lawful  authority  in  a  lawful  way  ;  and  if  David 
Burton,  acting  in  aid  of  the  deputy  constable,  was  killed 
by  the  prisoner  in  such  unlawful  resistance,  it  is  murder, 
but  of  what  degree  of  murder  must  be  determined  as  be- 
fore stated,  by  the  existence,  or  not,  of  express  malice 
aforethought.  The  principle  is  this  that  if  an  officer 
having  a  lawful  writ  for  the  arrest  of  a  person  on  the 
charge  of  a  crime,  or  indictable  misdemeanor,  is  resisted 
after  proper  notice  of  his  authority  and  purpose,  and  in 
the  course  of  that  resistance  is  slain,  the  defendant  is 
guilty  of  murder,  that  is,  of  murder  at  the  common  law 
with  implied  malice,  and  murder  under  our  act  of  As- 
sembly of  such  degree  as  the  presence  or  absence  of 
express  malice  classes  it.  But  if  the  writ  does  not  justify 
the  arrest,  or  the  officer  proceeds  irregularly,  "  the  law 
gives  him  no  protection  in  that  excess,  and  if  he  be  killed, 
the  offence  will  amount  to  no  more  than  manslaughter  in 
the  person  whose  liberty  is  invaded."  1  Huss.  on  Oiirnes 
G27.  Fast.  312.  The  possession  of  lawful  authority  by  the 
party  attempting  tlie  arrest  gives  a  character  to  his  acts? 
and  to  those  of  the  party  resisting,  which  with  due  pre- 
caution protects  the  one,  and  involves  the  other  in  the 
consequences  of  unlawful  resistance.  But  this  does  not 
cover  every  mode  of  action  on  the  part  of  either.  A  law- 
ful power  to  iirreat  may  be  exerci.^ed  in  sucli  a  wanton 
and  unlawful  manner  as  to  make  the  ofheer  a  trespasser 
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and  justify  resistance,  and  a  lawful  resistance  may  be 
made  with  such  fierceness  as  to  make  the  repellant  an 
assailant  in  his  turn  and  a  wrong-doer.  Thus  if  an 
officer  having  a  warrant  to  arrest  a  man  for  a  crime  or 
misdemeanor,  finds  him  at  his  house,  he  may  not  break 
into  the  «house  until  he  has  demanded  admittance  and 
been  refused  ;  he  may  not  attack  the  house  or  the  person 
within  with  violence,  until  he  has  been  resisted  and  thus 
obliged  to  resort  to  violence,  he  may  not  fire  upon  the 
house  or  the  person  within  it,  until  he  has  been  so  fiercely 
resisted  and  opposed  as  to  make  that  kind  of  attack  pru- 
dent and  necessary ;  and  if  he  does  proceed  to  execute 
even  lawful  authority  in  this  unlawful  way,  he  justifies 
resistance.  So  on  the  other  hand,  if  an  officer  comes 
without  lawful  authority  to  arrest  a  man  in  his  own  house, 
the  party  is  not  bound  to  yield  and  may  resist  force  with 
force,  but  he  is  not  authorized  to  go  beyond  the  line  of 
resistance  proportioned  to  the  character  of  the  assault, 
or  he  in  his  turn,  becomes  a  wrong-doer.  And  in  either 
case  if  death  ensues  from  the  abuse  of  the  power  to  ar- 
rest, or  the  right  to  resist,  it  will  be  an  unlawful  killing ; 
but  unless  there  is  malice,  it  will  not  be  murder,  it  will 
be  manslaughter  only. 

From  these  principles  the  jury  will  perceive  the  im- 
portance of  the  question  whether  Barker  and  those  with 
him  had  a  right  to  arrest  the  prisoner  in  the  manner  in 
which  it  was  attempted,  and  whether  he  had  a  right  to 
resist  such  a  mode  of  arrest ;  but  the  solution  of  these 
questions  does  not  necessarily  determine  the  guilt  of  the 
homicide.  If  Barker  had  a  right  to  so  make  the  arrest, 
he  might  make  himself  a  trespasser  by  undue  violence  ; 
and  if  Oliver  had  a  right  to  resist,  he  could  also  become 
a  wrong-doer  by  undue  violence.  On  the  ri2:ht  of  an 
officer  to  arrest  a  party  against  whom  he  has  a  peace  war- 
rant merely,  tlie  authorities  cited  were  supposed  to  be 
conflicting,  but  tliere  is  in  tact,  no  contlict  upon  the  i.oa- 
terial  point  in  question.  Peace  officers  having  legal  war- 
rants to  arrest  for  a  breach  of  the  peace,  may  break  open 
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doors  after  due  notice  and  demand  of  admittance,  but 
not  in  tlie  execution  of  civil  process.  In  criminal  cases 
where  a  felony  has  been  committed,  or  a  dangerous  wound 
has  been  inflicted,  or  e%^en  where  an  officer  of  justice 
comes  armed  with  process  founded  on  a  breach  of  the 
peace,  the  party's  own  house  is  no  sanctuary  for  him. 
Doors  in  any  of  these  cases  may  be  forced  ;  but  without 
such  warrant,  or  whore  the  officer  comes  to  execute  civil 
process,  he  cannot  lawfully  violate  the  sanctity  of  a  man's 
dwelling  to  arrest  him,  or  to  serve  process.  1  Hawk.  130, 
chap.  31,  sees.  67,  58.  2  Archb.  242,  243  n.  1,  144.  The 
form  of  the  warrant  in  this  case  is  exceedingly  defective, 
so  much  so,  as  to  have  produced  a  doubt  whether  the 
substance  of  any  charge  could  be  collected  from  it  justi- 
fying any  arrest  whatever.  It  recites  no  complaint,  no 
affidavit,  no  charge,  but  commands  Thomas  P.  Barker, 
"  a  deputized  constable  "  to  apprehend  Thomas  Oliver 
and  bring  him  forthwith  before  the  Justice  to  find  sure- 
ties for  his  appearance  at  Court,  and  to  keep  the  peace 
and  be  of  good  behavior  toward  all  the  people  of  the 
State  and  more  especially  towaid  David  Burton.  The 
warrant  gives  authority  to  arrest  the  prisoner  and  bring 
him  before  the  Justice  to  enter  into  security  to  keep  the 
peace  ;  and  not  for  any  hearing  upon  any  charge  what- 
ever. But  the  general  provision  of  our  criminal  code,  is 
that  when  substantially  right,  process  shall  not  be  invalid 
for  any  defect  of  form,  and  this  process  does  in  substance, 
command  an  arrest  to  hold  to  surety  of  the  peace  which 
is  within  the  magistrate's  jurisdiction,  and  is  such  a  crim- 
inal proceeding  as  justifies  the  appointment,  on  an  emer- 
gency, of  a  person  to  act  as  a  special  constable.  In  the 
lawful  execution  of  this  process  the  deputized  officer  had 
a  right  to  use  the  force  necessary  for  that  purpose  and  to 
resist  force  by  force,  so  long  as  any  resistance  on  the  part 
of  the  prisoner  was  unlawful ;  but  if  he  exceeded  his 
authority  and  justified  resistance  on  the  part  of  the 
prisoner,  it  would  reduce  the  criminality  of  a  homicide 
resulting  from  such  resistance.     The  prisoner  refused  to 
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be  arrested,  retired  to  his  house,  denyiog  the  power  of 
the  person  who  was  for  that  occasion  only  an  officer,  to 
anest  him,  but  oftering  to  submit  to  the  sheriff,  and 
armed  himself  for  resistance.  This  arming  himself  to 
resist  an  arrest  authorized  Barker  and  his  party  to  arm 
themselves,  but  not  to  use  these  arms  without  actual  re- 
sistance. Approaching  the  prisoner's  house,  it  is  in  evi- 
dence that  Barker  first  fired  a  gun,  whether  at  the  prisoner, 
or  at  his  house,  or  merely  for  the  purpose  of  intimidating 
him,  is  not  clear,  but  it  was  after  the  prisoner  had  been 
told  by  Edward  Burton  who  was  not  one  of  the  arresting 
party,  that  they  would  take  him  if  they  had  to  kill  him, 
or  burn  his  house.  After  the  prisoner  had  retreated  to 
his  house  and  closed  the  door,  the  arresting  party  had  no 
legal  right  under  this  warrant  to  break  open  the  doors,  to 
fire  into  the  windows,  or  at  the  house,  before  the  prisoner 
had  fired  from  the  house  or  levelled  and  snapped  his  gun 
at  one  of  the  arresting  party,  and  such  mode  of  attack 
justified  resistance  on  the  part  of  the  prisoner  in  a  lawful 
and  proper  manner.  Such  shooting  at  him  in  his  own 
house  by  an  ofiicer  who  held  only  a  warrant  to  arrest  him 
to  hold  him  to  surety  of  the  peace  would  be  decidedly  un- 
lawful. Even  in  cases  of  felony,  the  officer  arresting 
would  not  be  authorized  to  proceed  to  such  extremities 
before  actual  and  dangerous  resistance  of  his  authority  ; 
and  on  a  mere  peace  warrant  the  person  executing  it 
would  have  no  right  to  break  into  the  defendant's  house, 
much  less  to  fire  into  it,  or  shoot  the  accused,  to  eftect  his 
arrest.  Under  this  view  of  the  case  the  resistance  of  the 
prisoner  to  an  unlawful  attack,  though  such  resistance 
should  result  in  the  death  of  the  aggressor,  could  not 
amount  to  murder,  but  manslaughter  only,  or  homicide 
in  self-defence.  The  law  of  self-defence  justifies  the  re- 
pelling of  force  by  force  in  such  cases,  even  unto  death, 
but  gives  no  protection  to  wanton  or  unnecessary  aggres- 
sion. 

The  beginning  of  the  difficulties  which  led  on  that  day 
to  the  unfortunate  result  of  David  Burton's  death  seems 
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to  have  been  in  the  morning,  as  testified  to  by  Joseph  R. 
Barker.  The  prisoner  was  passing  along  the  road  in 
company  with  his  son,  who,  it  seems,  had  been  bound  to 
Benjamin  Burton  Esquire.  David  Burton  overtook  them 
and  claimed  the  return  of  the  boy,  which  the  prisoner  re- 
fused, and  thereupon  a  collision  ensued  between  them. 
Burton  struck  him  with  a  piece  of  fence  rail  and  he  struck 
at  Burton  with  a  dirk  knife,  spear  or  some  other  weapon. 
The  deceased  fled  for  the  moment,  but  the  violence  on 
both  sides  seemed  soon  to  have  calmed  down,  as  shortly 
afterward  we  find  them  walking  together  along  the  road 
without  any  appearance  of  hostility  to  each  other.  This 
was  about  nine  o'clock  in  the  morning.  The  validity  of 
Benjamin  "Burton's  claim  to  the  boy  does  not  come  in 
question  in  the  case  now  before  the  court  and  jury,  as  the 
legality  of  the  indentures  cannot  thus  be  incidentally  or 
collaterally  enquired  into,  but  if  it  could,  we  would  be 
bound  to  recognize  it,  though  the  indenture  is  in  some 
respects  defective  ;  but  this  would  not  give  the  deceased 
any  power  over  the  boy,  unless  he  was  proved  to  be  the 
agent  of  the  master.  It  seems,-  however,  that  the  de- 
ceased got  him  away  from  the  prisoner,  and  then  pro- 
ceeded to  take  out  process  for  arresting  him  and  holding 
him  to  surety  of  the  peace,  in  the  attempted  execution  of 
which  this  fatal  result  took  place.  Oliver  retired  to  his 
house  and  armed  and  fortified  himself  and  refused  to  be 
taken,  threatening  to  fire  on  the  assailants  and  particularly, 
the  deceased,  with  whom  he  had  had  the  aftVay  that  morn- 
ing. The  person  having  the  peace  warrant  armed  him- 
self also,  and  those  whom  he  culled  to  his  aid,  and  ap- 
proached the  house.  A  gun  wuri  fired  first  by  him  at  the 
prisoner,  at  the  house,  or  toward  the  house,  (about  which 
the  evidence  differs  ;  )  a  gun  was  then  snapped,  exploding 
the  cap,  from  the  house  ;  the  deceased  then  fired  at  the 
prisoner,  or  the  window  where  ho  was  seen,  another  gun 
was  also  then  fired  by  Mr.  Stockley  at  another  window 
where  he  saw  the  prisoner,  and  then  the  deceased  was 
shot.  Taking  this  chain  of  acts  with  id!  that  is  proved 
77 
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to  have  been  done  or  said  by  the  prisoner  and  the  de- 
ceased, or  others  of  the  party,  it  will  be  for  the  jury  to 
say  whether  there  was  any  justification,  excuse  or  pallia- 
tion for  the  homicide  ;  and  if  not,  whether  there  is  satis- 
factory evidence  of  express  malice  on  the  part  of  the 
prisoner.  If  threats  are  relied  on,  (and  threats  are  evi- 
dence of  malice)  they  must  be  taken  in  connection  with 
surrounding  circumstances,  whether  they  were  made  in 
defiance  of  what  was,  or  was  supposed  to  be,  an  unlawful 
assault,  or  as  evidence  of  a  deadly  purpose  unlawful  in 
itself,  whether  made  after  the  aii'ray  began,  or  antecedent- 
ly, and  whether  made  calmly  and  with  (.eliberation,  or  in 
the  heat  of  blood  from  recent  provocation,  or  under  the 
excitement  and  intimidation  of  an  approaching  attack, 
and  more  especially  and  finally,  whether  that  attack  was 
justified  in  its  force  and  violence  by  any  authority  which 
the  oflicer  possessed,  or  by  ahy  previous  force  or  violence 
on  the  part  of  the  prisoner.  These  are  important  ques- 
tions for  the  jury  to  determine.  If  Barker  had  authority 
to  arrest  the  prisoner  by  attacking  his  house,  or  the  use 
of  weapons  was  justified  by  the  resistance  made,  the  kill- 
ing in  such  unlawful  resistance  would  be  murder,  and  if 
malicious,  murder  in  the  first  degree  ;  if  the  prisoner 
had  the  right  to  resist,  either  because  Barker  ha<l  no  right 
to  assail  his  house,  or  assail  it  with  unlawful  violence,  a 
killing  in  the  prudent  and  proper  exercise  of  such  right 
of  resistance,  would  be  neither  murder,  nor  manslaughter  ; 
but  if  he  having  a  rigUt  to  resist,  resisted  with  unlawful 
fietceness,  the  killing  would  be  manslaughter,  or  at  most 
murder  in  the  second  degree.  The  unlawful  manner  of 
doing  a  lawful  act  can  never  without  clear  proof  of  ex- 
press malice  aforethought,  amount  to  murder  in  the  first 
degree. 

These  are  the  legal  principles  which  belong  to  this  case. 
You  will  apply  the  facts  to  them.  I  have  stated  only  so 
much  of  the  evidence  as  was  necessary  to  j)reseiit  the 
legal  questions  which  the  facts  raise  and  upon  which  the 
Court  is  bound  to  instruct  the  jury.     You  are  not  to  re- 
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gard  any  fact  stated  by  me  unless  you  recollect  it  was 
proved  by  the  witnesses,  and  if  I  have  made  any  refer- 
ence to  facts  not  precisely  warranted  by  the  proof  you 
will  correct  me.  And  if  upon  the  whole  case  there  re- 
mains on  your  minds  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  such  a  doubt  growing  out  of  the  evidence, 
or  founded  on  the  want  of  complete  evidence,  as  would 
sway  the  mind  of  a  reasonable  man  and  prevent  hisjudg- 
meut  from  coming  to  a  satisfactory  conclusion  of  guilt, 
it  is  a  principle  of  law  and  of  humanity  that  the  prisoner 
shall  have  the  benefit  of  such  doubt,  and  the  decision  on 
such  doubtful  point  must  be  in  his  favor. 

The  jury,  after  considerable  time  spent  in  deliberation 
on  the  case,  returned  a  verdict  of  guilty  of  murder  in 
the  second  degree. 
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OF    THE 

PEACE  AND  JAIL  DELIVERY. 


The  State  v.  Charles  M.  Allmond. 

Legislative  power  is  an  attribute  of  sovereignty  belonging  to  the  people,  to 
be  exercised  only  by  their  representatives.  The  extent  of  the  grant  of  it 
to  the  leg  slai  lire,  with  its  reservations  and  restrictions,  are  to  be  fouijd 
onlv  in  the  Constitution  itself. 

The  Legislature  has  power,  as  a  police  regulation,  to  prohibit  the  sale  of  in 
toxicating  liquor  ;  subject  only  to  the  laws  of  the   United  States  regula- 
ting imports  ;  and  these  protect  it  only  in  the  hands  of  the  importer,  in 
the  original  cask  or  package. 

Though  a  state  is  bound  to  admit  an  article  thus  imported  under  the  law.s 
of  Congress,  it  is  not  bound  to  6nd  a  market  for  its  sale. 

Wken  sold  by  the  importer  in  the  original  cask  or  package,  or  when  broken 
up  for  retail  sale,  it  becomes  subject  to  the  State  laws  ;  and  may  be  taxed, 
or  the  sale  of  it  prohibited. 

Property  in  an  article  is  the  right  to  have  and  use  it  subject  to  law.  The 
right  of  Fale  is  not  an  essential  ingredient  that  may  not  be  separated  from 
the  owi»ership  ;  and  a  law  regulating  or  prohibiting  the  sale,  does  not 
take  away  any  vested  right  of  property. 

In  the  social  state,  individual  property  is  necessarily  held  subject  to  .such 
laws  of  regulation  s,6  are  required  for  the  well  being  of  society  ;  and  iu 
a  sovereign  state,  the  iogislature  having  the  power  to  pass  such  laws,  must 
judge  of  its  limits  and  extent. 

The  Act  of  1855  prohibiting  the  sale  of  intoxicating  liquor  for  any  other 
than  "  mechanical,  chemical  and  medicinal  purposes  only,  and  pure  wines 
for  sacramental  use  "  saving  the  rights  of  the  importer  of  foreign  liquor 
under  the  importation  laws,  is  constitutional. 
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Court  of  General  Sessions  &e.,  New  Castle  County, 
May   Term,  1856. 

Charles  M.  Allmond,  the  defendant,  was  indicted  for 
selling  intoxicating  liquor  contrary  to  the  provisions 
of  the  act  of  the  Legislature  entitled  "  An  Act  for  the 
suppression  of  Intemperance,"  passed  on  the  27th  da\' 
of  February,  1855,  prohibiting  the  sale  of  intoxicating 
liquor  for  any  other  than  mechanical,  chemical  and 
medicinal  purposes,  and  pure  wine  for  sacramental  use, 
and  restricting  the  right  to  sell  even  for  such  purposes, 
to  not  more  than  three  persons  in  each  hundred  in  the 
State  and  five  in  the  city  of  Wilmington,  to  be  licensed 
as  provided  for  in  the  act,  with  the  exception,  however, 
of  importers  of  foreign  intoxicating  liquors  under  the 
authority  of  the  laws  of  the  United  States,  so  long  as 
they  remained  in  the  original  cask  or  package  in  which 
they  were  imported. 

The  counsel  for  the  defendant  before  the  case  was 
called  for  trial,  submitted  a  formal  motion  to  the  court  to 
quash  the  indictment  on  the  ground  that  the  act  of  the 
Legislature  under  which  the  defendant  had  been  indicted, 
was  unconstitutional  and  void. 

J.  A.  Bayard^  J.  Wales ^  Comcgi/s,  and  \V.  Saulsbury  with 
him,  for  the  defendant,  contended  that  it  was  not  in  the 
power  of  the  Legislature  to  enact  such  a  law,  and  that  it 
was  in  contravention  both  of  the  constitution  of  the  State 
and  of  the  United  States,  and  that  it  was  alike  the 
province  and  the  duty  of  the  court  so  to  decide  it.  That 
the  legislative  power  delegated  by  the  constitution  of  the 
State  was  not  unlimited,  but  that  there  were  in  the  nature 
and  necessity  of  things  under  our  form  of  free,  republican 
government,  some  essential  limitations  founded  on  justice 
and  equity  and  which  existed  in(le[)endent  of  the  consti- 
tution or  any  restrictions  contained  in  it.  That  both  in 
theory  and  in  point  of  fact,  all  power  here  emanated 
from  the  people  and  was  derived  directly  from  them,  in 
whom  all  sovereignty  inherently  and  originally  resided, 
and  neither  the  legislative,  nor  any  other  department  of 
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the  government,  nor  all  combined,  possessed  absolute  and 
unlimited  sovereignty,  or  what  had  been  claimed  as  the 
omnipotent  power  of  the  Parliament  of  England;  that 
what  luul  not  been  delegated  or  conferred  either  expressly 
or  by  necessary  implication  on  any  department  of  tne 
government  by  the  constitution,  was  of  course,  reserved 
and  retained  by,  and  still  resided  in,  the  people;  and  as 
the  constitution  was  a  part  of,  and  the  supremo  law  of 
the  land  which  it  was  the  first  and  highest  function  and 
duty  of  the  judicial  power  conferred  by  it,  to  maintaiti, 
expound  and  apply  in  the  due  administration  of  justice, 
the  principle  just  stated  had  not  only  been  judicially 
recognized  and  affirmed  in  several  of  the  States  of  the 
Union,  but  it  had  boon  expressly  ruled  and  decided  with 
the  concurrence  of  all  the  Judges  in  this  State,  in  a  re- 
cent case  analogous  to  the  present,  that  the  nature  and 
spirit  of  our  republican  form  of  government,  the  purpose 
for  which  the  constitution  was  formed,  which  is  to  pro- 
tect life,  liberty,  reputation  and  property,  and  the  right 
of  all  men  to  attain  objects  suitable  to  their  condition 
without  injury  by  one  to  another,  have  established  limits 
to  the  exercise  of  legislative  powei,  beyond  which  it  can- 
not cotiStitutionally  pass.  Rice  v.  Foster,  4  Harr.  479. 
Calder  i\  Bull,  3  Dall.  386.  Fletcher  v.  Peck,  6  Oranch  135. 
4  Hill  144. 

By  the  tirst  article  of  the  constitution  of  the  State  no 
power  was  delegated  to  either  department  of  the  govern- 
ment, but  the  sole  object  of  it  seemed  to  have  been  at 
the  very  outset  and  formation  of  it,  to  reserve  and  re- 
tain in  express  terms,  certain  inherent  and  fundamental 
rights  whicli  pertain  to  all  men  independently  of  any  and 
all  forms  of  government,  out  of  the  powers  to  be  dele- 
gated and  conferred  by  it;  and  prominent  among  these 
was  tirst  the  declaration  contained  in  the  very  commence- 
ment of  it,  that  "  through  divine  goodness  all  men  have 
by  nature,"  among  other  inherent  and  essential  rights, 
the  right  of  "enjoying  and  defending  life  and  liberty,  of 
acquiring  and  protecting  reputation  and  property,  and  in 
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general,  of  attaining  objects  suitable  to  their  condition, 
without  iiijiify  ^y  f^^6  to  another;  "  and  the  next  which 
should  be  noticed  in  this  connection  was  the  provision 
contained  in  the  seventh  section  of  the  first  article,  to  the 
effect  that  no  one  accused  of  any  criminal  offense,  '*  shall 
be  deprived  of  life,  liberty  or  property,  unless  by  the 
judgment  of  his  peers,  or  the  law  of  the  land." 

But  by  the  arbitrary  and  extraordinary  act  in  question, 
the  Legislature  had  utterly  and  absolutely  prohibited  and 
forbidden  within  the  limits  of  this  State  the  sale  of,  and 
the  right  to  acquire  by  purchase,  a  large  class  of  com- 
mercial commodities  including  all  spirituous,  vinous  and 
fermented  liquors,  in  themselves  innoxious  and  of  great 
intrinsic  value  in  their  gineral  uses,  and  hitherto  uni- 
versally and  uniformly  recognized  and  considered  in  the 
commercial  code  of  all  civilized  nations  and  in  this  State 
likewise,  until  the  date  cf  this  enactment,  as  lawful 
property,  which  any  and  every  man  might  lawfully  ac- 
quire and  use,  except  for  certain  specific  purposes  stated 
in  the  a-^t,  which  could  have  no  other  efiect  than  to  abolish 
the  use  and  consumption  of  them  almost  entirely  among 
us,  and  thus  to  abrogate,  annul  and  destroy  the  value  of 
all  such  property,  as  well  as  the  inherent  right  of  any 
one  to  acquire  or  use  it  for  any  other  purpose  than  those 
indicated  in  the  act ;  and  by  so  doing,  had  assumed  to 
adjudge  and  proclaim  not  only  that  it  was  not  suitable  to 
the  condition  of  any  man,  however  temperate,  moderate 
or  judicious  might  be  his  use  of  it,  lor  any  otlu-r  than 
mechanical,  medicinal,  chemical  or  sacramental  uses; 
and  for  any  other  purposes  whatever,  such  commodities 
were  no  longer  property,  and  that  it  shall  be  a  crime  to 
buy  and  sell  them  except  as  before  stated.  Was  it  com- 
p(;tent  for  the  Legislature  lo  pass  such  an  act?  Was  it 
either  just,  or  reasonable,  expedient,  or  notjessary,  or  did 
it  accord  with  any  just  conceptions  of  a  free  peo[)le  as  to 
the  inherent  attributes  of  legislative  power  in  a  l)ody 
chosen  by  themselves  and  clothed  by  them  direi  tly  with 
all  the  power  and  sovereignty  which  for  the  time  being 
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it  possessed,  to  pass  any  such  extraordinary,  arbitrary 
and  despotic  act  as  this  ?  An  act  of  indiscriminate,  ab- 
solute and  total  prohibition  against  the  sale  of  an  article 
of  general  and  almost  universal  use  and  consumption  to 
a  greater,  or  less  degree,  for  the  only  purposes  and  in 
the  only  mode,  which  imparts  any  value  to  it  as  property 
and  as  an  article  of  ordinary  and  hitherto  lawful  mer- 
chandise, trade  and  commerce,  not  only  in  this  State,  but 
throughout  the  world.  So  trifling  and  insignificant  was 
the  demand  for  it  for  the  few  and  special  purposes  ex- 
cepted in  the  act,  and  as  the  act  was  immediate  and  took 
effect  from  its  date,  it  might  be  said  without  exaggeration, 
to  abolish  instantaneously  by  a  stroke  of  the  pen  within 
the  entire  limits  of  this  State,  both  the  buying  and  the 
selling  of  it,  both  the  demand  for  and  the  supply  of  it, 
and  thereby  utterly  annihilated  the  value  of  it,  by  en- 
tirely destroying  the  exchangeable  quality  of  it  as  a  com- 
mercial commodity,  and  an  article  of  property  in  con- 
templation of  law,  and  which  in  a  word,  was  unquestion- 
ably the  same  thing  substantially  as  the  destruction  of 
the  property  itself. 

But  the  title  of  the  act  disclosed  the  object  of  it,  "  the 
suppression  of  intemperance,"  and  doubtless  on  that 
ground,  both  the  policy  and  validity  of  it  would  be  ad- 
vocated on  the  other  side.  That  is  to  say,  that  the  legis- 
lature had  the  power  to  enact  it  for  the  public  benefit  and 
the  general  good  of  the  State.  But  the  constitution,  out 
of  the  profound  regard,  which  the  free  and  enlightened 
framers  of  it  entertained  for  the  inherent  and  fundamental 
rights  of  all  men  to  acquire  and  protect  property  suitable 
to  their  condition,  and  of  which,  of  course,  the  possessor 
must  be  the  sole  judge,  since  no  man  could  be  deprived 
of  anything  he  owned,  by  another  without  his  consent, 
which  botli  the  law  and  the  constitution  utterly  forbids, 
expressly  provides  that  private  property  shall  not  be 
taken  even  for  the  public  use,  which  of  course  implies 
for  the  public  good,  or  benefit,  without  compensation 
being  made  lor  it.     But  wherein  consisted  the  essential 
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difference  between  taking  a  man's  property  from  him, 
and  absolutely  destroying  it,  or  by  an  arbitrary  act  of 
legislation,  rendering  it  utterly  valueless  or  worthless  to 
him  ?  Take  for  instance,  a  stock  of  goods  which  to-day 
is  lawful  merchandise  under  the  tax  paid  and  the  license 
obtained  for  the  sale  of  it,  where  is  the  difference  either 
in  point  of  fact,  or  within  the  spirit  and  meaning  of  this 
prohibition  in  the  constitution  upon  the  legislative  power 
of  the  State,  to  the  merchant,  the  owner  and  possessor 
of  it,  whether  by  an  act  of  confiscation,  or  of  condemna- 
tion for  the  public  use  and  benefit,  the  State  instantly 
seizes  them,  or  it  passes  an  act  totally  prohibiting  the 
sale  of  them,  or  only  for  such  limited  and  specific  pur- 
poses as  would  be  equivalent  almost  to  entirely  abrogating 
the  market  for  them  ?  Take  away  the  general  right  to 
sell  property,  and  you  might  as  well  take  the  property 
itself,  for  without  the  right  of  sale,  it  is  without  value, 
because  what  it  will  sell  for  in  the  market  is  in  general 
the  measure  and  standard  of  its  value,  and  if  it  has  no 
value  there,  the  law  itself  would  cease  to  recognize  it  as 
property  and  no  damages  could  be  recovered  in  an}"  action 
for  the  wrongful  appropriation,  injury,  or  destruction  of 
it,  even  by  an  individual,  beyond  merely  nominal  dam- 
ages. 

liut  admitting  the  vice  of  intemperance  to  be  as  great 
a  public  evil  as  the  authors  of  this  act  evidently  con- 
ceived it  to  be,  could  the  suppression  of  it,  even  if  such 
legislation  could  accomplish  such  a  result,  but  which  it 
could  not  do,  in  reason  and  justice  warrant  any  Legisla- 
ture in  doing  what  the  late  Legislature  had  done  for  this 
purpose?  Has  it  any  right,  moral,  social,  or  political, 
(because  after  all,  but  a  small  number  comparatively  of 
every  community  in  this  country  indulge  in  the  use  and 
consumption  of  intoxicating  liquors  to  excess  and  but  a 
still  smaller  number  deal  and  trade  in  them  to  the  public 
injury  and  detriment)  to  utterly  prohibit  the  multitude 
of  its  better  and  more  respectable  citizens,  whose  taste, 
and  condition,  and  good  judgment  alike  warrant  them  in 
78 
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the  moderate  and  temperate  use  and  consumption  of  it 
and  who  have  hitherto  enjoyed  the  uninterrupted  legal, 
as  well  as  moral  right  to  use  it,  and  have  used  it  without 
the  sliglitest  injury  or  detriment  to  themselves,  to  the 
public,  or  to  any  body  else,  trom  either  buying,  or  selling 
it,  and  to  prochiira  to  all  alike  indiscriminately  that  they 
shall  not  acquire  or  use  a  particle  of  it,  except  for  the 
purposes  therein  stated,  unless  they  go  beyond  the  limits 
of  the  State  to  obtain  it  ?  Could  such  a  rigid  prohibi- 
tion and  exclusion  of  any  species  of  property  which  had 
heretofore  been  of  such  general  use  in  the  State  and  in 
all  parts  of  the  country,  be  justified  or  vindicated,  excep- 
upon  the  hypothesis  and  the  theory  that  the  Legislature, 
like  the  Parliament  of  Great  Britain,  is  omnipotent  and 
is  practically  indued  with  absolute  and  unlimited  legis- 
lative power  over  the  fieemen  of  this  State? 

But  the  object  of  the  act,  which  was  the  suppression 
of  intemperance,  although  commendable  in  the  abstract, 
could  not  justify  such  an  infraction  of  the  rights  of  the 
people  generally  for  the  benefit  of  comparatively  a  few 
individually,  and  because  the  tendency  of  the  traflic  was 
to  increase  the  evil  and  was  pernicious  to  the  public  in 
the  estimation  of  those  who  enacted  it.  The  clause, 
however,  first  quoted  from  the  constitution,  whilst  it  pro- 
claims the  fundamental  and  universal  right  of  man  of 
acquiring  and  protecting  property  and  attaining  objects 
suitable  to  his  condition,  ''  without  injury  by  one  to 
another,"  contains  no  such  remote  or  prospective  quali- 
fication, or  condition,  or  limitation  as  this  act  contempla- 
ted ;  for  those  terms  imported  without  fraud,  force,  or 
violence,  or  wrong  by  one  person  to  another,  as  individ- 
uals, and  not  as  between  a  citizen  of  the  State  and  the 
State,  or  the  public  generally,  and  had  no  relation  to 
public  wrongs,  or  the  tendency  of  any  particular  thing  to 
the  prejudice  of  the  community.  But  the  accusation  and 
indictment  in  this  case  was  not  for  any  wrong  done,  or 
injury  perpetrated  by  one  person  to  another,  but  for  a 
wrong  done  to  the  whole  State  in  a  moral,  domestic  and 
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social  aspect  merely  ;  and  althougli  the  case  was  nominally 
between  the  State  and  the  defendant,  the  real  issue  in- 
volved and  presented  in  it,  was  between  the  people  and 
the  Legislature.  It  was  not  the  tendency  of  principles, 
or  of  practice  either,  to  the  prejudice  of  society,  that  can 
be  prohibited  by  legislation  or  punished  by  civil  magis- 
trates, without  endangering  civil  liberty  ;  for  it  is  only 
when  those  principles  lead  to  overt  acts,  that  the  legisla- 
tive authority  can  interfere  to  punish  such  acts.  SOite  v. 
Chandler,  2  Harr.  576.  The  restrictions  contained  in  the 
other  clause  of  the  constitution  which  had  been  relerred 
to,  that  no  one  accused  of  any  criminal  offense  shall  "  be 
deprived  of  life,  liberty  or  property,  unless  by  the  judg- 
ment of  his  peers,  or  the  law  of  the  land,"  wero  derived 
from  Magna  Charta,  but  in  that  celebrated  charter  of 
English  liberty,  they  were  restrictions  dictated  and  im- 
posed by  oppressed  subjects  on  the  power  of  the  Crown, 
the  sovereign  power  at  that  day,  at  least,  in  Great  Britain ; 
but  here  they  were  designed  to  be  restrictions  on  the 
power  of  the  Legislature  and  should  receive  the  same 
liberal  and  enlightened  construction  which  they  have 
ever  received  there  in  favor  of  the  rights  and  liberties  of 
the  people  against  unjust,  unreasonable,  excessive  and 
oppressive  legislation.  Coke's  Inst.  chap.  29.  And  the 
words  as  employed  in  Magna  Charta,  meant  trial  by  jury 
on  indictment  found,  whilst  here  they  import  by  due 
process  of  law,  which  signified  the  same  thing.  Green  v. 
Briggs  et  al.  Curl.  Rep.  32L  Civil  government  was  ordained 
for  the  protection  of  civil  rights  and  not  for  the  propo- 
gation,  or  enforcement  of  moral  precepts  or  social  ethics, 
and  where  it  was  least  required  that  it  should  resort  to 
such  efi:brt8,  that  is  to  say,  under  a  liberal,  enlightened 
and  republican  form  of  government  like  ours,  it  was  only 
the  more  dangerous  to  the  rights  and  liberties  of  the 
people  to  attempt  it. 

Had  the  Legislature  the  power  under  the  constitution 
to  prescribe  the  regimen  and  diet  of  every  man  in  the 
State,  or  had  it  the  power  to  enact  what  are  usually  de 
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nominated  sumptuary  laws  ?  It  had  always  been  con- 
sidered that  such  acts  were  unconstitutional  in  this 
country,  and  of  this  opinion  was  James  Madison,  Mad. 
Papers  447.  But  if  it  had  not  such  a  power,  whence  did 
it  derive  the  authority  to  enact,  not  only  that  no  citizen 
of  this  State,  however  temperate  or  discreet  in  the  use  of 
such  an  article  he  may  be,  shall  have  a  right  to  drink  a 
drop  of  intoxicating  liquor,  except  as  a  medicine,  but 
also  shall  have  no  right  whatever  to  acquire  it  within  the 
limits  of  this  State,  except  for  such  a  purpose  ?  Concede 
such  an  extraordinary  and  unlimited  attribute  of  sover- 
eighty  as  that  to  the  Legislature,  and  to  what  tyranny 
and  oppression,  odious  and  intolerable  to  the  last  degree, 
might  it  not  lead  !  They  would  admit  the  right  of  the 
Legislature  by  virtue  of  its  police  power  and  its  discre- 
tion to  tax,  and  thus  to  regulate  the  trade  and  commerce 
within  the  State  in  these,  as  well  as  other  articles  of 
general  use  and  consumption.  But  the  design  of  this 
act  was  the  total  and  absolute  prohibition  of  this  particular 
species  of  property  for  such  purposes,  and  this  power 
they  unequivocally  disputed  and  denied,  for  the  power  to 
regulate  was  a  very  different  thing  and  did  not  involve 
the  right  to  absolutely  prohibit  trade.  In  a  recent  case, 
Wi/nchamer's  Case,  lately  tried  in  New  York,  it  was  so 
ruled  on  the  ground  that  inasmuch  as  an  act  of  the 
Legislature  of  that  State  absolutely  prohibited  the  sale 
of  spirituous  liquors,  by  so  doing,  it  destroyed  the  value 
of  such  liquor  and  was  equivalent  to  the  destruction  of 
the  property  itself  and  was  therefore  unconstitutional. 
Would  any  one  pretend  that  the  Legislature  had  the 
power  to  prohibit  the  sale,  or  the  general  use  and  con- 
sumption of  anything  which  it  might  consider  dangerous 
or  deleterious  in  its  tendency  when  injudiciously,  or  in- 
discreetly used,  to  the  welfare,  or  safety  of  the  people  of 
the  State  ?  It  would  be  conceded  that  to  prevent  the  in- 
jury resulting  from  the  abuse  of  it,  the  Legislature  may 
regulate  and  restrain  the  traffic,  and  legislate  in  that 
way  directly  against  the  abuse  and  the  evil  itself  which 
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it  seeks  to'  remedy  and  repress.  But  did  the  power  to 
do  this,  enable  it  to  go  to  the  extent  that  no  one  should 
have  it,  no  one  should  buy  it,  no  one  should  sell  it 
and  no  one  should  use  it,  however  discreet  or  ju- 
dicious may  bo  his  enjoyment  of  it,  except  for  a  few 
trivial  purposes,  which  only  serve  to  render  the  prohibi- 
tion all  but  complete  ?  Take  for  example  the  article  of 
gunpowder,  far  more  dangerous  and  fatal  in  its  effects 
and  results  to  human  life  when  injudiciously  and  indis- 
creetly used.  The  Legislature  undoubtedly  has  full 
power  to  regulate  the  trade  in  this  species  of  property, 
so  far,  at  least,  as  to  prescribe  where  it  shall  be  stored, 
when  the  public  safety  requires  it  to  be  done;  but  would 
it  have  the  power  to  prohibit  the  sale  of  gunpowder  al- 
together, or  to  proclaim  by  a  penal  enactment  like  this, 
that  no  man  in  the  State  should  have  it,  or  use  it,  except 
for  a  purpose  so  special  and  restricted  that  one  in  ten 
thousand  would  never  have  need  of  it  at  all  ? 

But  the  act  in  question  was  also  in  contravention  of 
the  constitution  of  the  United  States.  The  prohibition 
was  against  the  sale  of  all  intoxicating  liquors,  except 
for  the  purposes  already  stated,  and  excepting  likewise 
imported  liquors,  but  by  the  terras  of  it,  the  latter  ex- 
ception applied  only  to  imported  liquors  while  in  the 
hands  of  the  importer,  and  rendered  the  sale  of  them 
unlawful  even  in  the  original  cask  or  package  in  which 
they  were  imported,  in  any  other  hands  than  those  of 
the  importer ;  and  this  latter  provision  and  restriction  of 
the  act,  presented  and  involved  a  question  on  this  subject 
which  had  never  directly  arisen,  in  or  been  directly  de- 
cided by,  the  Supreme  Court  of  the  United  States.  Al- 
though the  reasoning  of  some  of  the  Judges  in  the  case 
of  Brown  v.  The  State  of  Maryland,  12  Wheat.  419,  7  Cart. 
Cond.  Rep.  262,  might  go  to  this  extent,  the  question  it- 
self was  coram  nonjadire,  for  the  facts  did  not  present  it, 
and  the  only  question  directly  presented  and  decided  in 
that  case  was,  that  whilst  it  continued  in  the  hands  of 
the  importer,  the  article  was  exempt  from  State  taxation. 
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and  the  reasoning  of  the  court  in  announcing  the  decision 
went  to  the  extent  of  exempting  it  from  State  taxation 
as  long  as  it  remained  in  the  state  of  an  import  even  in 
the  hands  of  a  subsequent  purchaser.  And  'yet  the 
power  to  tax  was  univerrfally  conceded  to  be  as  supreme 
and  unlimited  as  the  police  power,  or  any  other  power 
conferred  upon  the  Legislature  of  a  State.  Neither  did 
the  License  Cases,  as  they  were  termed,  5  How.  504,  16 
Curt.  Cond.  Rep.  513,  decide  that  a  State  could  prohibit 
within  its  limits  the  sale  of  imp  irted  liquors  so  long  as 
they  continued  in  the  state  or  condition  of  an  import ; 
on  the  contrary,  they  simply  decide  that  when  that  con- 
dition was  changed  and  it  was  broken  up  and  became  in- 
corporated with  the  general  property  of  the  State,  that 
they  ceased  to  be  an  import  and  the  sale  of  them  might 
then  be  prohibited,  or  regulated  by  a  State  within  its 
own  limits. 

D.  M.  Bates,  N.  P.  Smitherss,  Bradford  and  C.  S.  Layion 
with  him,  for  the  State:  The  government  of  the  State 
was  a  government  of  delegated  and  limited  powers,  and 
the  courts  could  only  find  those  limitations  either  as  they 
were  expressed  or  necessarily  implied,  in  the  written 
constitution  of  the  State,  and  not  outside  of  it ;  and 
furthermore  that  those  limitations  must  be  found  in  the 
plain  and  obvious  meaning  of  the  terms  employed  for 
the  purpose,  and  not  in  a  nice,  or  technical  sense,  unless 
where  technical  words  were  adopted.  6  Waiis,  ^  Searg. 
114.  -The  "legislative  power"  conferred  and  delegated 
in  these  broad  and  unqualified  terms,  was  the  power  to 
enact  and  make  laws.  And  what  was  a  law  ?  It  was  a 
rule  of  action  and  conduct  prescribed  by  the  law-making 
power  of  the  State  in  regard  to  a  matter  over  which  it 
has  sovereign  authority  and  control.  The  attributes  of 
legislative  power  were  bo  general  and  comprehensive  in 
their  scope  and  operation  that  they  never  had  been,  and 
in  the  nature  of  things,  never  could  be,  specifically  de- 
fined and  specially  delegated  in  any  constitution  of  gov- 
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ernment.  Had  then  the  Legislature  of  this  State  author- 
ity and  control  over  the  subject  matter  embraced  in  this 
act  and  the  sale  and  disposition  of  it  as  an  article  of 
trade  and  merchandise  within  her  own  limits?  In  con- 
struing a  constitution  regard  must  be  had  to  the  origin 
and  the  history  of  it  and  the  usual  powers  exercised 
under  it,  and  prior  to,  as  well  as  subsequent  to  its 
adoption.  Extended  reference  was  then  made  to  the 
legislation  of  the  State  on  the  subject,  even  from  the 
colonial  period  and  under  all  forms  of  government  and 
the  successive  constitution  which  had  been  adopted  by 
it,  down  to  the  present  time,  to  show  that  the  Legislature 
had  always  exercised  the  power  of  regulating  and  con- 
trolling and  of  limiting  and  restricting  the  trade  and 
traffic  in  intoxicating  liquors  to  any  and  every  extent 
which  was  deemed  expedient  for  the  time  being,  to  re- 
strain the  evils  flowing  from  it ;  and  thence  the  deduction 
and  conclusion  was  clear  and  irresistible,  that  if  the 
Legislature  had  the  power  to  legislate  at  all  on  the  sub- 
ject, it  was  the  sole  and  exclusive  judge  of  the  degree 
and  extent  to  which  the  power  should  be  exercised  in  any 
instance;  and  the  judicial  power  could  find  no  sanction 
either  in  law  or  reason  for  attempting  to  control  that 
discretion.  1  Story  on  Con.  sees.  480,  432.  4  Wheat.  433. 
2  IlaWs  LaiD  Journ.  260.  15  Cow.  496.  Iti  no  case  had  it 
ever  been  judicially  decided  that  a  legislative  enactment 
was  unconstitutional  and  void  because  it  was  against 
natural  justice  and  equity,  or  repugnant  to  the  princijiles 
of  republican  government. 

It  was  very  important  that  the  court  should  examine 
the  act  in  question  with  reference  to  reservations  con- 
tained in  the  constitution.  The  design  of  the  act  was 
to  promote  the  suppression  of  the  vice  of  intenn)erance 
as  a  social  and  public  evil.  Was  that  an  object  within 
the  scope  of  the  legitimate  power  of  the  Legislature  ? 
It  had  already  been  shown  by  a  reference  to  the  legisla- 
tion of  the  State  from  the  earliest  period,  that  it  had  al- 
ways been  regarded  ;:s  an  ohject  deserving  the  attention 
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of  government,  and  subject  to  the  control  of  its  rightful 
authority.  An  individual  it  was  true,  might  do  with  his 
own  as  best  suited  his  pleasure,  so  long  as  it  concerned  or 
affected  no  one  but  himself,  and  had  nothing  to  do  with 
others,  or  with  society  ;  but  the  State  undoubtedly  had 
authority  to  restrain  the  exercise  of  any  individual  right 
or  liberty  when  it  conflicted  in  a  tangible  and  practical 
manner  with  the  welfare  of  society.  1  Black.  Covi.  125. 
2  Stob.  Rep.  534  ;  and  that  was  a  fundamental  and  ele- 
mentary principle  which  laid  as  deep  at  the  foundation 
of  free  and  popular  forms  of  government,  as  of  any 
others. 

The  argument  on  the  other  side,  however,  rested  main- 
ly on  the  assumption  that  the  act  in  question  was  what 
they  were  pleased  to  denominate  and  denounce  as  a  pro- 
hibitory law.  But  such  was  not  its  true  designation; 
for  after  all  that  had  been  said  on  that  subject,  it  would 
be  found  on  a  full  and  dispassionate  examination  of  its 
provisions,  not  prohibitory  in  the  sense  in  which  they 
hud  spoken  of  it,  but  only  in  restraint  of  the  traffic  be- 
fore existing  in  intoxicaiing  liquors  within  the  limits  of 
the  State.  And  to  show  this,  it  was  only  n3cessary  to 
ask  and  ascertain  in  what  respect  it  affected  or  abridged 
the  right  of  any  one  to  sell  such  liquors  in  the  State,  who 
possessed  any  right  or  legal  authority  to  sell  the  same  at 
the  time  when  this  act  went  into  effect  and  operation, 
which  was  immediately  on  the  passage  of  it.  Was  there 
any  right  of  sale,  of  which  so  much  had  been  said  on  the 
other  side,  of  intoxicating  liquors  in  this  State  at  that 
time,  which  was  taken  away,  or  destroyed  by  it  ?  By 
the  act  of  1853,  which  was  in  full  force  when  the  present 
act  was  passed,  no  person  could  sell  by  retail  any  liquor 
which  the  present  prohibited,  without  a  license  therefor 
duly  obtained  in  the  mode  proscribed  in  that  act,  and  ex- 
cepting also  tavern-keepers  duly  licensed  as  by  law  re- 
quired; and  the  court  would  discover  by  turning  to  the 
twenty-seventh  section,  that  the  rights  of  all  who  were 
licensed  to  sell  under  that  act,  were  expressly  saved  and 
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preserved  to  them  by  the  present  act  for  the  full  term  for 
which  such  licenses  had  been  granted.  And  so  far  from 
the  latter  being  an  immediate  and  total  prohibition 
against  the  sale  of  such  liquors  except  for  the  special 
purposes  stated  in  it,  the  fact  was  that  it  left  the  general 
sale  of  them  still  unabridged  and  unimpaired  to  the  same 
extent  in  which  it  found  the  legal  right  to  sell  generally 
then  existing,  restricted  it  was  true,  as  it  then  was,  but 
not  annihilated  or  destroyed.  The  operation  of  the  act 
was  therefore,  nothing  more  at  the  time  of  its  enactment, 
than  an  additional  prospective  restriction  on  the  sale  of 
such  liquors;  a  restrictive  regulation,  it  was  true,  but 
nothing  more  than  a  restrictive  regulation  of  the  sale  of 
them  ;  and  the  power  to  regulate  the  sale  of  any  com- 
modity, involved  and  implied  the  right  and  authority  to 
regulate  with  a  view  to  restrict,  as  well  as  for  any  other 
purpose.  2  Hall's  Law  Journ.  £60.  Nor  could  the  uses 
for  which  it  authorized  the  sale  of  such  liquors,  be  called 
colorable  pretexts  merely  ;  for  the  power  to  regulate  the 
trade  in  intoxicating  liquors  was  an  admitted  legislative 
power,  and  the  regulation  of  such  traffic  by  legislation 
and  license,  might  almost  be  called  an  institution  of  the 
State,  for  the  constitution  itself  contained  a  special  pro- 
vision which  expressly  recognizes  it  and  provide.^  a 
judicial  tribunal  for  the  trial  and  punishment  ot  all  per- 
sons who  violate  the  laws  in  this  respect  by  selling  with- 
out license,  and  even  authorizes  the  Legislature  to  estab- 
lish a  special  tribunal  for  the  trial  of  that  with  other 
misdemeanors.    Const,  art.  6  sec.  15. 

But  it  had  been  assumed  in  the  argument  on  the  other 
side,  that  the  right  to  sell  was  an  inherent  right  insepara- 
ble from  property,  and  that  the  right  to  acquire  such 
property  as  was  prohibited  to  the  extent  which  such 
liquors  were  prohibited  in  the  act  in  question,  was  also  a 
fundamental  and  inherent  right  guaranteed  to  every  per- 
son in  this  State  by  the  constitution.  That  is  denied. 
The  term  property,  as  employed  in  the  constitution  and 
everywhere  else,  signified  nothing  more  than  the  do- 
79 
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minion  which  a  man  had  over  anything,  and  which  was 
better  and  usually  expressed  by  the  word  ownership.  A 
learned  and  eminent  commentator  on  the  laws  of  England, 
while  he  recognized  the  right  of  property  as  the  third 
absolute  right  inherent  in  every  Englishman,  defined  it 
to  be  the  free  use,  enjoyment  and  disposal  of  all  his  ac- 
quisitions, without  any  control  or  diminution,  save  only 
by  the  laws  of  the  land,  and  whilst  he  also  regards  it  as 
probably  founded  in  nature,  yet  adds  the  modifications 
under  which  we  at  present  find  it,  the  method  of  con- 
serving it  in  the  owner,  and  of  translating  it  from  man 
to  man,  are  entirely  derived  from  society  ;  and  constitute 
some  of  those  civil  advantages,  in  exchange  for  which 
every  individual  has  resigned  a  part  of  his  natural  liberty. 
1  Black.  Com.  138.  But  the  disposal  of  property  no  more 
entered  into  the  inviolability  of  property  than  the  use  of 
it.  The  Legislature  could  not  take  a  'man's  house  or 
lands  from  him  without  compensation,  nor  could  it  reduce 
his  fee  simple  title  in  the  same  to  a  life  estate ;  but  did 
it  thence  follow  that  it  could  not  prevent  him  from  using 
it  in  a  manner  detrimental  to  others  and  the  public  ?  To 
show  the  fallacy  of  the  idea  that  the  right  to  sell  or  dis- 
pose of  property  is  a  right  inherent  in  and  inseparable 
from  property  in  the  sense  employed  in  the  constitution 
and  was  therefore  beyond  the  regulation  and  control  of 
the  legislative  power,  they  referred  the  court  to  7  Cow. 
6C4,  11  Mete.  57,  7  Cush.  53,  85,  88,  102.  They  cited  these 
cases  to  show  what  they  clearly  established,  that  while 
property  was  inviolable,  the  right  of  enjoyment  and  dis- 
posal of  it  at  the  will  of  the  owner  was  not  absolute  or 
illimitable,  but  was  subject  to  be  regulated  and  controlled 
by  the  legislative  power  whenever  the  public  good  re- 
quired it,  of  which  that  power  was  the  sole  judge.  And 
if  that  was  so,  could  it  be  possible,  could  it  be  true,  that 
the  right  to  sell  intoxicating  liquor  was  a  right  incident 
to  and  inseparable  from  that  particular  species  of  property 
which  the  Legislature  had  no  constitutional  power  to 
regulate  and  control  ?     If  so,  then  all  our  laws  on  this 
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subject  had  been  from  the  beginning  unconstitutional 
and  void. 

But  what  was  the  true  meaning  and  import  of  the 
words  which  had  been  so  often  repeated  on  the  other 
side  from  the  constitution,  "  nor  shall  any  one  be  de- 
prived of  life,  liberty  or  property  unless  by  the  judgment 
of  his  peers,  or  the  law  of  the  land  ?  "  The  meaning  of 
the  word  property  had  already  been  shown  and  the  ques- 
tion next  arises  what  is  the  meaning  of  the  term  deprived  ? 
And  the  meaning  of  that  is  taken.  It  had  been  said  that 
this  provision  of  the  constitution  had  been  derived  from 
magna  charia,  and  it  doubtless  was  drawn  substantially 
from  that  source  and  means  substantially  the  same  as  the 
language  employed  in  that  instrument ;  but  the  words 
employed  in  magna  charta  are,  "  nor  shall  any  one  be  dis- 
seized of  his  lauds  or  dispossessed  of  his  goods  and  chattels, 
unless  by  the  judgment  of  his  peers,  or  the  law  of  the 
land,"  and  as  these  were  phrases  of  fixed  legal,  as  well 
as  general  signification,  no  one  could  misunderstand  the 
meaning  or  application,  for  they  each  imported  an  actual 
seizure,  an  actual  taking  of  a  wrongful  kind  without 
color,  or  authority  of  law.  2  Coke's  Ins(.  chap.  29,  p.  45. 

The  constitution  in  the  broadest  terms  delegated  the 
legislative  power  of  the  State  to  the  two  houses  of  the 
Legislature,  and  it  was  conceded  that  all  its  powers  were 
derived  from  the  people,  and  not  denied  that  tke  judiciary 
were  to  judge  of  its  limits  ;  but  their  judgments  were  to 
be  guided  by  the  constitution  and  the  limitations  which 
it  imposes,  and  could  not  go  outside  of  it.  The  courts 
could  refuse  to  administer  or  enforce  a  law  only  because 
there  was  another  and  paramount  law,  the  con^^titntion, 
witli  which  it  conflicted,  and  which  they,  as  well  as  the 
Legislature,  were  sworn  to  supjiort  and  obey.  They 
could  not  refuse  to  execute  a  law  on  any  idea  of  a  con- 
rict  with  their  own  notions  of  politics,  liberty,  or  innate 
rights  not  recognized  by  the  constitution,  nor  could  they 
test  the  validity  of  it  by  any  criterion  of  usage  and  con- 
formity, public  policy,  or  republican  principles,  or  any- 
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thing  else  than  the  constitution  itself,  which  restrains 
alike  the  Judiciary  and  the  Legislature,  for  if  there  were 
any  such  considerations  applying  in  any  case,  they  be- 
longed to  the  legislative  and  not  the  judicial  discretion, 
and  were  questions  to  be  decided  by  the  former  and  not 
by  the  latter.  How  far  such  a  restraint  as  this  act  in 
question  imposed  on  the  trade  in  intoxicating  liquors, 
was  either  expedient,  necessary,  or  judicious,  was  cer- 
tainly as  well  and  even  better,  left  where  it  was  left  by 
the  constitution,  solely  with  the  Legislature.  It  must 
at  best,  after  all,  be  left  to  human  judgment,  and  where 
the  power  exists  to  restrain  it,  there  also  necessarily  in- 
hered and  resided  the  authority  and  discretion  to  de- 
termine the  degree  and  the  means  by  which  it  was  to  be 
accomplished;  and  not  a  solitary  case  could  be  found  in 
which  any  court  had  ever  assumed  to  bold  any  legislative 
enactment  inoperative  and  void,  because  in  its  judgment 
the  means  employed  were  not  adapted  to  the  end  to  be 
attained  by  it,  or  were  even  contrary  to  its  notions  of 
natural  right  and  justice,  unless  founded  on  the  consti- 
tution. The  case  of  Rice  v.  Foster  which  had  been  cited 
on  the  other  side  was  no  exception,  for  in  that  case  the 
Legislature  attempted  to  delegate  the  power  to  make  the 
law  in  questio!!  back  to  the  people,  and  whicli  the  court 
held  to  be  clearly  contrary  to  the  spirit  and  meaning  of 
the  constitution. 

Should  the  court,  however,  consider  the  act  unconsti- 
tutional so  far  as  it  prohibited  the  sale  of  such  liquor  as 
was  owned  at  the  time  when  it  went  into  efi^'ect,  it  could 
not  for  that  reason  be  held  to  be  unconstitutional,  inop- 
erative, or  void  as  to  any  liquor  acquired  subsequent  to 
its  passage,  although  it  was  designed  to  ajiply  to  such 
as  was  acquired  and  held  before  and  at  that  time  ;  be- 
cause if  the  courts  canixOt  give  to  such  a  law  a  present, 
they  will,  at  least,  give  to  them  a  prospective  operation. 
2  Mod.  310.  2  Atk^m.  A  Burr.  2460.  4  .S'm/.  ,f  Rmvle  40L 
24  Pick.  362.  3   Wash.  C.  C.  Rep.  318.   1  H<irr.  80. 

As  to  the  objection  which  had  been  taken  that  the  act 


THE  STATE  v.  CHARLES  M.  ALLMOND.  629 

was  also  in  contraventiou  of  tne  coustitution  of  tbe 
United  States,  because  of  the  provision  which  it  contained 
in  regard  to  imported  intoxicatiii<)^  liquors,  it  did  not  go 
beyond  the  rulings  which  had  already  been  announced 
on  the  subject  in  the  federal  tribunals  themselves.  In 
the  case  of  Brown  r.  The  State  of  3Iaryland,  12  Wheat.  AbZ^ 
it  was  ruled  that  the  importer  by  the  payment  of  the 
duty  to  the  United  States,  purchases  the  right  to  sell  it 
and  that  so  long  as  the  import  remained  in  the  hands  of 
the  importer  in  the  original  bale,  or  package  and  un- 
broken up,  it  was  exempt  from  State  taxation  ;  and  the 
same  was  the  rule  recognized  and  reaffirmed  in  the  License 
Cases  in  5  Hoicard;  and  neither  of  them  go  any  further, 
and  it  was  safe  to  say  from  the  reasoning  of  the  judges 
in  those  cases,  that  no  change  of  circum^tances  or  mod- 
ification of  facts  as  presented  in  them,  could  possibly 
have  carried  either  the  decision  or  tlie  exemption  beyond 
that  point. 

All  governments  whether  limited  or  absolute,  were 
essentially  sovereign,  and  have  certain  rights  and  are  sub- 
ject to  certain  duties,  and  first  among  these  was  the  right 
and  the  duty  to  protect  its  own  citizens  ;  and  for  this 
purpose,  every  government  that  deserved  a  name  as  such, 
possessed  the  two  powers  of  eminent  domain  and  munici- 
pal police  with  which  it  could  not  part,  and  which  were 
unlimited  and  unrestrained,  except  so  far  as  they  were 
restricted  by  the  express  limitations  and  reservations 
contained  in  the  constitution,  if  perchance,  it  has  the 
good  fortune  to  have  any,  and  particularly  a  written  one 
as  well  expressed  and  defined  as  Delaware.  By  virtue  of 
the  lirst,  it  can  take  private  property  for  public  use  by 
paying  for  it  as  the  constitution  requires,  and  by  the  lat- 
ter, the  private  use  and  enjoyment  and  the  sale  of  it  by 
the  owner  may  be  regulated,  restrained,  or  ])roliibited  for 
reasons  of  public  policy  and  for  the  general  good,  with- 
out compensation  ;  and  those  two  ])()\vers  woi-e  paramount 
to  any  and  all  tlie  private  rights  of  its  citizens,  t)  Hotc. 
507.   And  it  was  now  becoming  in  the  presence  of  this 
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enlightened  court  to  add,  what  it  so  well  knows,  that 
both  of  these  high  powers  reside  exclusively  in  the  legis- 
lative department  of  the  government.  And  although  the 
first  was  directly  delegated  in  express  terms  in  the  con- 
stitution, yet  the  latter  was  not  less  clearly  and  conclu- 
sively contained  and  implied  in  the  general  grant  and 
delegation  by  the  people  of  the  legislative  power  to  it. 
Nor  would  they  detain  the  court  or  waste  their  time  by 
attempting  either  to  enumerate  or  illustrate  the  various 
modes  in  which  this  latter  power  had  been  exercised 
from  the  foundation  of  the  government  in  a  greater  or 
less  degree  on  grounds  of  public  policy  and  the  public 
good  by  the  Legislature,  for  the  instances  of  such  legis- 
lation on  our  statute  books,  b  »th  in  regard  to  real  and 
personal  property,  were  so  various,  frequent  and  familiar 
that  they  would  readily  occur  to  tlie  court  without  the 
necessity  of  a  further  reference  to  them. 

As  to  the  recent  case  in  New  York  which  had  been 
referred  t<^  on  tlie  other  side,  they  would  only  say  that 
it  was  quite  evident  from  the  reasons  on  which  they 
rested  their  decision  in  that  case,  that  three  out  of  the 
four  Judges  who  held  the  act  of  that  State  to  be  uncon- 
stitutional, if  now  sitting  in  this  court,  would  hold  the 
present  act  of  our  State  to  be  constitutional  ;  for  their 
reasoning  clearly  showed  that  whilst  tliey  considered  the 
immediate  and  inevitable  efi^ect  of  their  act  was  to  destroy 
all  such  [)roperty  then  in  the  hands  of  any  one  in  the  State, 
inasmuch  as  the  act  made  it  alike  a  penal  offence  eitlier 
to  have  it  in  jjosscssioii,  or  to  sell  it,  and  consequently  he 
would  have  no  recourse  loft  under  the  act  but  to  destroy 
it,  it  at  the  same  time  as  clearly  showed  that  in  thejudg- 
ment  and  o})inii)n  of  those  Judges,  our  act  on  the  con- 
trary, was  nothing  more  than  a  regulation  of  tlie  trade 
in  the  article,  and  neither  a  taking  or  a  destruction  of 
such  property. 

JIarri))(j/on.  C.  .7.,  announced  the  opinion  of  the  court  : 
Legislative  power  is  an  attribute  of  sovereignty.    Whether 
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derived  from  a  written  constitution,  or  existing  prior  to 
it,  and  merely  recognized  for  the  purpose  of  being  as- 
signed to  the  proper  department,  it  is  the  same.  In  this 
State,  it  exists  in  the  people  at  large,  or  has  been  dele- 
gated by  them  to  representatives  with  certain  reservations 
and  restrictions,  expressly  named  in  the  constitution,  or 
necessarily  implied  from  it,  or  such  as  may  arise  from 
the  Federal  Union,  as  expressed  or  necessarily  implied 
in  the  constitution  of  the  United  States. 

The  act  under  consideration  has  been  assailed  in  the 
argument  as  opposed  to  both  of  these  constitutions,  and 
as  violating  the  State  constitution,  both  in  its  express  re- 
strictions and  implied  reservations.  What  these  impli- 
cations are,  have  not  been,  and  cannot  be,  very  satisfac- 
torily explained  ;  but  it  was  argued  that  legislative  power 
may  be  so  abused  in  its  exercise  as  to  exceed  its  own 
delegated  limits,  and  invade,  not  merely  the  rights  ex- 
pressly reserved  to  the  people,  but  certain  innate,  in- 
alienable rights,  existing  in  the  citizen  prior  to  the  con- 
stitution ;  and  depending  neither  upon  its  recognition, 
nor  reservation,  for  judicial  enforcement. 

It  is  not  easy  to  embrace  a  detinite  idea  of  this  subli- 
mated right,  without  referring  it  to  the  acknowledged 
power  of  changing  the  constitution  itself  at  the  will  of 
those  by  whom,  and  for  whose  welfare,  it  was  made. 
Apart  from  this  idea  it  is  difiicult  to  conceive  of  any 
power  to  make  or  unmake  law  that  has  not  been  delegated 
to  the  people's  representatives  by  the  written  constitution, 
with  the  restrictions  therein  contained,  iuid  the  reserva- 
tions made  V)y  what  is  usually  called  the  Bill  of  l\ights. 
If  there  be  any  legislative  power  beyond  or  above  this, 
it  would  seem  to  belong  to  the  people  themselves,  to  be 
exercised  in  the  usual  forms  of  organic  change,  or  by 
revolution. 

The  innate  or  natural  riglits  are  com})rehensivoly  re- 
ferred to  in  our  Bill  of  liiglits,  wliieli  is  believed  to  em- 
brace, to  tlje  full  extent,  this  idea  ol'  a  liigher  law,  ortiie 
existence  of  rights  paramount  to  the  constitution  itself 


632  COURT  OF  GENERAL  SESSIONS,  &c. 


"  Through  Divine  Goodness  (says  the  preamble  to  the 
constitution)  all  men  have  by  nature  the  rights  of  wor- 
shipping and  serving  their  Creator  according  to  their 
consciences,  of  enjoying  and  defending  life  and  liberty, 
of  acquiring  and  protecting  reputation  and  property,  and 
in  general  of  attaining  objects  suitable  to  their  condition, 
without  injury  one  to  another,  and  as  these  rights  are 
essential  to  their  welfare,  for  the  due  exercise  thereof, 
power  is  inherent  in  them," 

But  the  great  law  of  social  self  preservation  is  equally 
a  paramount  law  essential  to  the  enjoyment  of  the  natural 
rights  thus  declared  to  belong  to  "  all  men.  "  Freedom 
of  conscience  cannot  be  secured  ;  life  and  liberty  cannot 
be  enjoyed  and  defended  ;  nor  property  and  reputation 
acquired  and  protected,  unless  society  has  the  power  to 
compel  its  members  to  respect  these  rights  by  imposing 
sanctions,  which,  in  the  due  course  of  law,  shall  even 
take  away  from  those  who  would  prevent  others  from  the 
enjoyment  of  them,  the  rights  thus  declared  to  be  natnral 
rights,  and  which  in  fact  constitute  the  existence  of  the 
social  system. 

For  this  purpose,  government  is  instituted  among  men 
having  its  sanctions  both  in  the  consent  of  the  governed, 
and  in  the  necessity  ot  putting  even  innate  rights  under 
such  control  as  is  essential  to  their  preservation.  Hence 
the  power  to  take  life  or  restrain  liberty;  to  regulate  the 
use  or  forfeit  the  enjoyment  of  property  in  the  due  course 
of  law;  a  power  existing  in  the  very  structure  and  car- 
ried out  in  the  practice  of  every  community  ;  particularly 
in  those  which  give  the  best  protection  to  these  rights 
which  are  assumed  to  belong  to  all  men. 

If  the  higher  rights  to  life,  liberty  and  the  enjoyment 
of  property  be  thus  subject  to  the  sovereign  power  of 
the  State,  the  power  to  regulate  the  use  of  property  to 
secure  the  enjoyment  of  these  rights,  and  promote  the 
objects  for  which  government  is  formed  cannot  be  doubt- 
ed. The  Legislature  may  by  general  laws  regulate  and 
restrict  the  use  of  property  which  it  deems    dangerous 
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to  the  existence,  peace  or  welfare  of  society,  and  may 
prevent  the  acquisition  of  such  kinds  of  property  as  it 
considers  so  dangerous  as  to  require  such  prohibition. 
The  Legislature  of  this  State  has  done  so  from  the  be- 
ginning, by  prescribing  the  modes  of  acquiring  and  using, 
the  transfer  and  disposition  of  property  of  all  kinds ; 
and  the  restriction  or  prohibition  not  merely  of  certain 
kinds  of  property,  but  of  trades,  professions  and  callings ; 
thus  regulating  not  only  property  itself  but  the  personal 
industry  and  enterprise  through  which  property  is  ac- 
quired. I  refer  to  the  statutes,  among  the  first  enacted, 
for  the  conveyance  of  property  ;  the  statutes  of  wills; 
the  intestate  laws ;  all  license  laws ;  laws  regulating 
physicians,  surgeons,  attornies,  millers,  ferries  and  fish- 
eries ;  laws  regulating  the  weight  and  price  of  breadstuff", 
and  laws  regulating  inn-keepers  and  venders  of  liquor 
generally,  which  comes  more  directly  to  the  matter  under 
investigation. 

As  early  as  1739,  the  act  of  13,  Geo.  2,  prohibited  the 
sale  of  spirituous  liquor  by  measure  less  than  a  quart; 
of  wine  less  than  half  a  gallon ;  other  liquor  by  measure 
less  than  a  gallon  ;  and  punch  or  mixed  liquors  by  any 
quantity  whatever ;  and  authorized  certain  officers  to 
regulate  the  price  of  liquor  lawfully  sold  under  these  re- 
strictions. This  legislation  was  followed  by  the  act  of 
June  24,  1786,  "  for  the  suppression  of  idleness,  vice  and 
immorality,  "  which,  with  other  acts  of  the  same  kind, 
was  in  terras  saved  by  the  constitutions  of  1792  and  1832. 
From  that  day  to  this  the  sale  of  liquor  in  this  State  has 
been  under  the  restraint  of  laws  more  or  less  stringent, 
according  to  the  will  of  the  legislature  ;  and  the  question 
now  is,  whether  the  hist  act  "  for  the  suppression  of  in- 
temperance,"— that  of  1855, — differs  in  principle  from 
the  others  ;  or  whether  the  whole  system  of  restrictive 
legislation  has  been  unconstitutional  from  the  beginning. 

With  the  policy  or  wisdom  of  the  act  under  considera- 
tion we  have  no  concern.  We  did  not  make,  and  can- 
not repeal,  this  or  any  other  law.  Our  olficial  duty  is 
80 
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merely  to  decide  whether  the  act  in  question  is  a  law, 
passed  by  competent  authority,  within  the  scope  of  legis- 
lative power.  That  duty  will  be  performed  without 
reference  to  any  other  considerations  than  such  as  apply 
to  an  abstract  question  of  constitutional  law,  and  the 
power  of  this  tribunal,  derived  from  the  constitution  it- 
self, to  decide  upon  the  validity  of  the  act  in  question, 
as  an  expression  of  legislative  will. 

It  is  the  province  of  the  Judiciary  to  decide  what  is 
law;  to  pronounce  invalid  legislative  acts  unconstitu- 
tionally passed ;  and  to  annul  such  as  may  violate  con- 
stitutional restrictions ;  but  it  may  well  be  doubted 
whether  a  case  can  arise  requiring  of  the  Judiciary  the 
exercise  of  an  assumed  power  to  annul  any  act  of  legis- 
lation which  the  constitution  itself  does  not  condemn. 
Without  a  veto  power  existing  in  any  other  department, 
the  constitution  of  this  State  vests  the  whole  legislative 
power  in  a  Senate  and  House  of  Representatives  who 
represent  all  the  people  in  the  exercise  of  this  highest 
attribute  of  sovereignty.  And  when  these  representa- 
tives are  supposed  in  any  act  of  legislation  unwisely,  or 
improperly,  to  restrain  what  are  assumed  to  be  the  rights 
of  the  people,  it  is  for  the  people  themselves  to  correct 
the  evil  through  legislative  repeal,  and  not  by  Judicial 
usurpation. 

The  question,  therefore,  is  whether  the  act  of  1855 
violates  the  constitution  of  this  State,  or  of  the  United 
States.  The  argument  in  respect  to  the  latter  has  been 
that  the  restraints  which  it  imposes  on  the  traffic  in 
foreign  liquor  affects  the  power  of  Congress  to  regulate 
commerce,  and  lessens  the  revenue  derived  from  the  im- 
portation of  liquor  as  an  article  of  merchandise.  This 
question  belongs  appropriately  to  the  federal  courts,  in 
which  it  has  been  repeatedly  considered,  with  results 
which  have  even  been  the  subject  of  dispute  in  the  argu- 
ment of  this  case.  That  doubt  would  be  enough  to  set- 
tle this  branch  of  the  case  ;  for  no  State  Court  would  de- 
clare an  act  of  its  own  legislation  unconstitutional  on   a 
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questioD  of  conflict  with  a  power  of  Congress  so  doubt- 
ful in  itself  that  the  federal  Judiciary,  after  repeated 
trials,  have  not  been  able  to  define  it.  B,ut  we  do  not  so 
understand  their  decisions. 

The  right  of  the  government  to  import,  and  the  right 
of  the  State  to  tax,  regulate  or  restrict  the  sale  of  foreign 
goods,  are  both  recognized  by  these  decisions— 4  Wheat. 
Rep.  316,  McCullough  v.  the  State  of  Maryland.  12  Wheat. 
Rep,  453,  Brown  v.  Maryland.,  and  the  License  Cases  in  5 
Howard's  Rep.  574.  The  right  of  the  one  arises  from  the 
power  to  regulate  commerce  ;  that  of  the  other  exists  as 
a  police  power,  essential  to  the  independence  and  sov- 
ereignty of  the  State.  The  Judges  difier  about  the  pre- 
cise line  where  imports  cease  to  be  protected  from  State 
legislation  as  imports,  and  become,  like  all  other  property, 
subject  to  it ;  but  the  dispute  is  not  whether  the  States 
have  a  right  to  tax  or  restrict  imported  goods  after  they 
are  broken  up,  or  sold  by  the  importers,  but  whether 
these  laws  shall  reach  them  in  the  importers  hands.  The 
opinions  of  Judges  Daniel  and  Thompson  go  even  to 
that  extent,  while  the  judgment  of  the  Court  only  claims 
for  imported  goods  immunity  from  State  legislation  while 
unbroken  in  the  importers  hands  ;  and  that  is  precisely 
the  exception  contained  in  the  18th  section  of  our  law. 

In  what  are  usually  ealled  "  the  License  Cases,"  the 
Supreme  Court  decided  the  following  principles  : — 

That  laws  of  Massachusetts  providing  that  no  person 
should  sell  spirituous  liquor  in  less  quantity  than  twenty- 
eight  gallons,  without  a  license  to  be  granted  by  certain 
officers,  and  that  such  licenses  should  not  be  granted 
when,  in  the  opinion  of  these  officers,  the  public  good 
did  not  require  them  to  be  granted ; 

That  laws  of  Khode  Island  forbidding  the  sale  of  such 
liquor  in  a  less  quantity  than  ten  gallons,  though  the 
Jiquor  sold  was  foreign  liquor  duly  imported,  and  was 
bought  of  the  importer  ;  and. 

That  laws  of  New  Hampshire  imposing  similar  re- 
strictions upon  domestic  liquor  sent  from  one    State   to 


636  COURT  OF  GENERAL  SESSIONS,  Ac. 

another,  and  sold  in  the  original  cask,  were  none  of  them 
liable  to  objection  as  infringing  the  constitution  or  laws 
of  the  United  Si;ateR. 

These  decisions  meet  any  objection  that  can  be  made 
against  the  act  of  our  Legislature  on  these  grounds.  The 
cases  were  well  considered;  and,  though  the  points  ruled 
were  necessarily  confined  to  the  question  of  conflict  with 
the  authority  of  Congress,  the  validity  of  such  laws  was 
fully  recognized  by  all  the  Judges  of  that  Court  as  with- 
in the  scope  of  legislative  power  within  the  States. 

Chief  Justice  Taney  said: — "  Although  a  State  is  bound 
to  receive  and  permit  the  sale  by  the  importer  of  any 
article  of  merchandise  which  Congress  authorizes  to  be 
imported,  it  is  not  bound  to  furnish  a  market  for  it,  nor 
to  abstain  from  the  passage  of  any  law  which  it  may 
deem  necessary,  or  advisable,  to  guard  the  health  or 
mjorals  of  its  citizens,  although  such  law  may  discourage 
importation,  or  diminish  the  profits  of  the  importer,  or 
lessen  the  revenue  of  the  general  government.  And  if 
any  State  deems  the  retail  and  internal  traflic  in  ardent 
spirits  injurious  to  its  citizens,  and  calculated  to  produce 
idleness,  vice  or  debauchery,  I  see  nothing  in  the  con- 
stitution of  the  United  States  to  prevent  it  from  regu- 
lating and  restraining  the  trafiic,  or  from  prohibiting  it 
altogether  if  it  thinks  proper." 

31  r.  Justice  Daniel  said : — "  Every  State  that  is  in  any 
sense  sovereign  and  independent,  possesses,  and  must 
possess,  the  inherent  power  of  controlling  property  held 
and  owned  within  its  jurisdiction,  and  in  virtue  and  under 
the  protection  of  its  own  laws;  whether  that  control  be 
exerted  in  taxing  it,  or  in  determining  its  tenure,  or  in 
directing  the  manner  of  its  transmission;  and  this  too, 
irrespective  of  the  quantities  in  which  it  is  held  or  trans- 
ferred, or  the  sources  whence  it  may  have  been  derived." 

Mr.  Justice  Woodfmry  said: — "From  the  first  settle- 
ment of  this  country,  and  in  the  most  other  nations, 
ancient  or  modern,  civilized  or  savage,  it  has  been  found 
useful  to  discountenance  excesses  in  the  use  of  intoxi- 
cating liquor." 
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Mr.  Justice  Grier  said : — "  The  true  question  presented 
by  these  cases,  and  one  which  I  am  not  disposed  to  evade, 
is,  whether  the  States  have  a  right  to  prohibit  the  sale 
and  consumption  of  an  article  of  commerce  which  they 
believe  to  be  pernicious  in  its  effects,  and  the  cause  of 
disease,  pauperism  and  crime.  It  is  not  necessary  for 
the  sake  of  justifying  the  State  legislation  now  under 
consideration  to  array  the  appalling  statistics  of  misery, 
pauperism  and  crime  which  have  their  origin  in  the  use 
or  abuse  of  ardent  spirits.  The  police  power  which  is 
exclusively  in  the  States,  is  alone  competent  to  the  cor- 
rection of  these  great  evils,  and  all  measures  of  restraint 
or  prohibition  necessary  to  effect  the  purpose  are  within 
the  scope  of  that  authority." 

Mr.  Justice  McLean  said: — "  The  acknowledged  police 
power  of  a  State  extends  often  to  the  destruction  of 
property."  "  The  State  may  regulate  the  sale  of  foreign 
spirits  and  such  regulation  is  valid  though  it  reduce  the 
quantity  of  spirits  consumed."  A  license  may  be  re- 
quired to  sell  foreign  articles  when  those  of  domestic 
manufacture  are  sold  without  one;  and  if  the  foreign 
article  be  injurious  to  the  health  or  morals  of  the  com- 
munity, a  State  may,  in  the  exercise  of  that  great  and 
conservative  police  power  which  lies  at  the  foundation  of 
its  prosperity,  prohibit  the  sale  of  it." 

It  is  true  that  these  views  of  the  Judges  of  the  Supreme 
Court  have  not  the  force  of  judgments  binding  on  this 
Court,  and  the  same  may  be  said  of  the  State  decisions 
directly  on  the  question  of  legislative  power.  But  they 
are  the  opinions  of  eminent  constitutional  lawyers;  and 
we  might  add  the  names  of  many  other  Judges,  as  well 
as  of  common  law  writers  in  support  of  the  same  princi- 
ples. We  have  seen  no  adjudged  case  which  denies  the 
power  of  a  State  in  the  exercise  of  its  sovereignty  to 
regulate  the  traffic  in  liquor  for  restraint,  as  well  as  for 
revmue ;  and,  as  a  police  measure,  to  restrict,  or  proliibit 
the  sale  of  liquor  as  injurious  to  public  morals,  or  dan- 
gerous to  public  peace.  The  subjection  of  private  property 
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in  the  mode  of  its  enjoyment  to  the  public  good,  and  its 
subordination  to  general  rights  liable  to  be  injured  by  its 
unrestricted  use,  is  a  principle  lying  at  the  foundations 
of  government.  It  is  a  condition  of  the  social  state  ; 
the  price  of  its  enjoyment;  entering  into  the  very  struc- 
ture of  organized  society ;  existing  by  necessity  for  its 
preservation,  and  recognized  by  the  constitution  in  the 
terms  of  its  reservation,  as  "  the  right  of  acquiring  and 
protecting  reputation  and  property,  and  of  attaining  ob- 
jects suitable  to  their  condition,  without  injury  one  to 
another." 

We  come  then  to  consider  whether  the  act  of  1855, 
"  for  the  suppression  of  intemperance,"  violates  any  of 
the  provisions  of  the  constitution  of  this  State  ;  or  is  in 
any  other  way  an  unconstitutional  exercise  of  legislative 
power.  We  have  already  considered  this  question  with 
reference  to  what  are  supposed  to  be  the  innate,  inalien- 
able rights  of  citizens,  and  the  powers  of  the  Judiciary 
to  impose  limits  to  legislative  discretion,  other  than  those 
imposed  by  the  constitution  itself;  and  we  have  failed  to 
discern  the  existence  of  such  a  power,  with  reference,  at 
least,  to  the  act  of  legislation  which  we  are  now  review- 
ing. We  will  not  say  that  it  cannot  be  maintained  with 
reference  to  any  supposable  case,  so  plainly  tyrannical 
and  unjust  as  to  challenge  universal  condemnation  ;  and 
yet  it  would  be  difficult  to  conceive  a  case  of  such  legis- 
lation which  would  not  violate  some  provision  of  the 
constitution  itself.  It  is  unsafe  to  rest  the  existence  of 
such  a  power  upon  the  basis  of  so  violent  a  presumption. 
It  weie  better  to  presume  that  no  such  legislation  could 
emanate  from  representatives  of  the  people,  to  whom  is 
committed  legislative  power,  than  to  predicate  on  its 
abuse  the  right  of  another  department,  which  has  no 
legislative  power,  to  review  legislative  acts  upon  any 
other  ground  than  their  conformity  with  constitutional 
restrictions. 

A  few  instances  of  such  supposed  extreme  legislation 
have  been  mentioned  in  the  argument;  yet  no  decision 
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of  this  or  of  any  other  Court  has  been  cited  which  is 
founded  on  such  a  power.  The  language  of  Judge  Chase 
in  Calderv.  Bully  3  Dallas  Rep.  386,  and  of  the  late  Chief 
Justice  of  this  Court  in  Rice  v.  Foster,  4  Harr.  Rep.  479, 
may  imply  the  claim  of  such  u  power  in  extreme  cases, 
but  neither  the  case  then  under  consideration,  nor  the 
instances  specified,  required  any  such  basis  to  support 
the  opinion.  They  are  all  instances  falling  within  the 
constitutional  prohibition.  A  law  that  should  make  a 
man  a  Judge  in  his  own  cau^e  would  violate  the  provision 
of  section  8,  for  an  impartial  trial,  and  take  away  the 
remedy  which  it  secures  in  all  cases  by  due  course  of 
law  ;  and  an  act  which  would  subvert  our  republican 
form  of  government,  would  violate  the  entire  constitu- 
tion of  the  State,  and  come  in  conflict  with  a  provision 
of  the  constitution  of  the  United  States,  which  guarantees 
this  form  of  government  to  each  of  tlie  State?.  The 
judgment  in  Rice  v.  Foster  imposed  no  limit  on  legislative 
power  as  existing  in  the  General  Assembly.  It  only 
denied  the  right  to  delegate  that  power  to  be  exercised 
by  a  direct  vote  of  the  people  themselves;  a  principle 
which  has  since  been  recognized,  we  believe,  wherever 
it  has  been  judicially  considered. 

Without  denying  the  Judicial  power,  therefore,  in  any 
supposable  extreme  case  to  annul  a  legislative  act  upon 
higher  grounds  than  those  of  express  constitutional  re- 
striction, we  do  not  affirm  it.  Our  case  does  not  require 
it,  and  we  are  not  ambitious  of  the  distinction  for  this 
court  of  furnishing  the  first  adjudged  case  founded  on 
such  a  principle.  The  Xew  York  cases  certainly  do  not 
furnish  a  precedent. 

On  the  question  whether  the  grant  ot  legislative  power 
was  restricted  not  only  by  tlio  express  provisions  of  tlie 
written  constitution,  but  might  be  further  restrained  by 
judicial  construction  as  against  fundamental  ])rinciples 
of  liberty,  coninion  reason  and  natural  rights,  all  the 
Judges  in  terms  repudiated  the  doctrine,  except  Judge 
Comstock ;  and    he    recoiled    from   it,    as    Chief  Justice 
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Marshall  did  in  Fletcher  v.  Peck,  6  Cranch,  135,  and  avoided 
it  by  saying,  what  is  equally  true  in  the  case  before  us, 
that  "  there  is  no  process  of  reasoning  by  which  it  can 
be  demonstrated  that  the  '  Act  to  prevent  intempennce, 
pauperism  and  crime,'  is  void  upon  principles  and  the- 
ories outside  of  the  constitution,  which  will  not  also,  by 
an  easier  deduction,  bring  it  in  direct  conflict  with  the 
constitution  itself." 

Judge  Hubbard  said,  "  I  am  opposed  to  the  judiciary 
attempting  to  set  bounds  to  legislative  authority,  or  de- 
claring a  statute  invalid  upon  any  fanciful  theory  of 
higher  law,  or  first  principles  of  natural  right,  outside 
the  constitution." 

Judge  Seldon.  "  To  determine  the  extent  of  the  law- 
making power,  we  have  only  to  look  to  the  provisions  of 
the  constitution.  It  has,  and  can  have,  no  other  limit 
than  such  as  is  there  furnished,  and  the  doctrine  that 
there  exists  in  the  judiciary  some  vague,  loose,  and  un- 
defined power  to  annul  a  law,  because  in  its  judgment  it 
is  '  contrary  to  natural  equity  anr^  justice,'  is  in  conflict 
with  the  first  principles  of  government,  and  can  never, 
I  think,  be  maintained. 

Judge  Johnson  is  equally  emphatic  in  denying  the 
power,  and  argues  against  it  at  some  length,  with  great 
force  and  conclusiveness. 

On  this  subject  the  case  of  Sharpless  and  others  v.  The 
Mayor  of  PhibnlelpJaa^  decided  by  the  Supreme  Court  of 
Pennsylvania,  presents,  very  fully  the  arguments  on  both 
sides  of  the  question,  but  the  judgment  of  the  Court  is 
against  the  power. 

The  act  in  question,  thcMcforo,  is  a  police  regulation 
plainly  witliin  the  Heoi)e  of  legislative  power,  as  conceded 
by  all  the  cases  cited,  ai.d  by  none  more  fully  than  the 
recent  New  York  decisions  upon  the  prohiV)itory  liquor 
law  of  that  State.  And  where  the  object  is  a  legitimate 
one,  any  means  which  the  Legislature  may  emjtioy  to  at- 
tain it  are  lawtiil,  if  not  inhibited  by  the  constitution 
itself.     The  New  York  law,  which  authorizes  the  seizure 
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and  destruction  of  liquor  in  the  hands  of  its  owner,  was 
held  to  impair  the  vested  right  of  property  thus  lawfully 
possessed  at  the  time  of  its  passage,  and  we  have  no  oc- 
casion to  controvert  the  dcnsion  on  that  point,  as  our 
law  contains  no  such  provision.  But  we  must  dissent, 
and  do  dissent,  from  the  position  assumed  by  some  of 
the  Judges  in  those  cases,  and  in  the  argument  here,  that 
the  prohibition  to  sell  an  article  of  merchandise  destroys 
its  character  as  property,  and  takes  away  the  vested  rights 
of  the  owner.  If  this  were  true,  the  sovereignty  of  the 
State  would  be  robbed  of  nearly  all  its  police  power,  and 
the  individual  right  to  dispose  of  his  property  would  be 
above  the  right  of  the  public  to  be  protected  in  their 
morals,  health,  peace  or  safety.  Poisonous  drugs ;  un- 
wholesome food  ;  infected  goods  ;  demoralizing  books  or 
prints;  combustible  and  explosive  substances;  dangerous 
animals  ;  and  every  species  of  property  could  be  held  and 
transferred  at  the  will  of  the  owner.  The  vendible 
quality  of  a  thing  is  not  of  the  substance  of  the  thing  in 
such  sense  that  they  may  not  be  lawfully  separated,  and 
the  right  to  have  or  own  a  thing  does  not  oblige  the  State 
to  furnish  a  market  for  its  sale.  The  right  to  sell  it  is 
conferred  by  law  and  may  be  taken  away  by  law,  or  its 
use  prohibited  in  any  specified  form  which  is  deemed  to 
be  injurious  or  demoralizing.  1  Black.  Com.  138.  In- 
stances of  this  are  so  common  in  our  legislation  that  I 
refer,  in  addition  to  such  as  have  been  mentioned,  only 
to  the  prominent  cases  of  the  prohibition  to  sell  slaves 
out  of  the  State,  and  the  prghibition  of  free  negroes  to 
own  or  have  in  possession  fire  arms  or  warlike  instru- 
ments. 

Restrictions  on  the  sale  of  liquor  fall  under  the  same 
police  power,  and  have  always  been  imposed  by  law.  A 
license  has  been  required  not  for  the  purpose  of  revenue 
only,  but  for  the  purpose  of  restraint,  and  as  Judge  Mc- 
Lean remarked  in  the  case  before  referred  to,  "  The  ne- 
cessity of  a  license  presupposes  a  prohibition  of  the  right 
to  sell,  as  to  them  who  have  no  license."  The  purchase 
81 


642  COURT  OP  GENERAL  SESSIONS,  Ac. 

of  liquor  under  a  license  gives  no  power  to  sell  without 
it;  when  the  license  expires  the  vendible  character  of 
the  article,  in  that  market,  ceases  in  his  hands,  and  the 
27th  section  of  this  Act  reserves  the  power  of  sale  under 
all  licenses  before  granted  bj  virtue  of  any  law  of  the 
State  until  such  license  expired. 

As  this  consideration  of  the  inviolability  of  the  right 
of  property  is  the  point  of  difference  between  the  Judges 
of  New  York  in  the  liquor  cases  referred  to,  and  relied 
on  in  the  argument,  I  shall  examine  them  more  particu- 
larly, to  show  that  their  views  even  of  this  question 
would  not  be  adverse  to  the  validity  of  our  law,  on  the 
principles  assumed  by  them.  If  this  be  so,  the  defendant 
will  be  left  without  the  authority  of  any  adjudged  case 
denying  the  power  of  the  Legislature  to  pass  laws  similar 
in  character  to  the  Act  under  which  he  is  indicted ;  un- 
less it  be  the  decision  of  a  single  Judge  in  Indiana  ex- 
pressed at  chambers  on  the  hearing  of  a  habeas  corpus 
case. 

In  the  "  Wynchamer  case,"  Judge  Comstock,  while  he 
regards  the  power  of  sale,  we  think  erroneously,  as  "  a 
fundamental  right "  of  property  essential  to  its  character 
as  property,  places  his  judgment  on  the  "  physical  destruc- 
tion "  of  the  liquor  as  a  result  of  the  law  of  New  York. 
He  says,  "  On  the  day  the  law  took  efiect  it  was  criminal 
to  be  in  possession  of  intoxicating  liquors,  however  in- 
nocently acquired  the  day  before.  It  was  criminal  to  sell 
them,  and,  under  the  law,  therefore,  no  alternative  was 
left  to  the  owner  but  their  immediate  destruction." 

Judge  Hubbard  admits  that  "  there  is  no  constitutional 
restriction  on  the  power  of  the  Legislature  in  the  regu- 
lation of  the  sale  or  traffic  in  intoxicating  drinks,  whether 
affecting  existing  rights  of  property  in  liquor  or  not. 
As  a  scheme  of  regulation  the  degree  of  the  limitation 
of  the  sale  or  traffic  is  a  matter  of  legislative  discretion." 
But  he  proceeds  to  say  that  the  fault  of  the  law  he  was 
considering  was  that  it  did  not  profess  to  be  a  Bcheme  of 
regulation.     "  The  plain  design  of  the  law  seems  to  have 
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been  to  cut  oft*  the  liquor  itself;  to  insure  its  destruction 
by  circumscribing  the  keeping  of  it,  and  authorizing  its 
seizure  if  kept  in  a  forbidden  place,  or  with  a  criminal 
intent  to  sell.  The  entire  right  of  sale  within  the  State 
at  least,  is  prohibited,  and  in  this,  in  my  j^idgment,  con- 
sists the  error  of  the  law  as  it  respects  liquor  owned  when 
the  law  went  into  operation.  If  there  had  been  any  right 
of  sale  within  the  State  preserved,  for  instance  to  a 
licensed  vender,  although  of  minor  importance,  it  would 
have  been  sufficient,  perhaps,  to  have  impressed  the  law 
with  a  character  of  regulation,  and  saved  its  validity." 

Judge  Seldon  said,  "  while,  therefore,  I  do  not  question 
the  constitutionality  of  the  general  objects  of  the  pro- 
hibitory law,  and  fully  concede  the  power  of  the  Legis- 
lature to  prohibit  the  sale  of  intoxicating  liquors,  for  all 
except  mechanical,  chemical  and  medicinal  purposes,  I 
cannot  admit  that  it  has  the  right  to  compel  their  im- 
mediate and  unconditional  destruction,  as  is,  I  think, 
substantially  done  by  this  law." 

Judge  A.  S.  Johnson.  "  I  am  not  prepared  to  say  that 
the  Legislature  may  not,  under  the  constitution,  take 
away  the  right  of  sale  to  the  extent  which  this  act  con- 
templates. But  by  a  general  prohibition  of  sale,  irre- 
spective of  quantity  and  purpose,  coupled  with  a  pro- 
hibition even  to  keep  it,  except  in  a  dwelling  house  where 
no  store,  &c.,  is  kept,  and  in  places  where  certain  arts 
and  trades  are  carried  on,  the  legal  existence  which  the 
law  and  the  constitution  designate  as  property,  is,  in  my 
judgment  broken  up,  and  the  private  injury  is  as  com- 
pletely eftected  as  if  the  thing  were  physically  taken 
away."  "  This  scheme  taken  together,  in  my  judgment 
is  a  scheme  not  of  regulation,  but  ot  legal  destruction  of 
property,  which,  as  much  as  any  other,  was  under  the 
protection  of  the  Constitution." 

Each  of  the  Judges  therefore,  who  decided  against  the 
constitutionality  of  the  prohibitory  liquor  law  of  New 
York,  based  his  opinion  on  grounds  ot  objection  not  ap- 
plicable to  the  act  of  our  Legislature,  and  sustained  the 
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principle  of  restrictive  legislation  to  the  full  extent  re- 
quired to  support  its  validity.  The  distinction  upon 
which  the  majority  went  between  the  power  to  prohibit, 
and  the  power  to  regulate,  was  of  course  denied  by  the 
minority,  and  is  not  important  in  the  decision  of  the  case 
before  us.  We  think  it  cannot  be  maintained.  If  the 
power  exist,  the  extent  to  which  it  shall  be  exercised 
must  be  in  the  discretion  of  the  Legislature,  provided  it 
be  not  merely  colorable ;  and  this  was  the  view  of  the 
Supreme  Court  in  the  "  License  Cases."  The  point  was 
there  made  in  argument  and  was  important.  The  law  of 
Massachusetts  gave  the  license  commissioners  power  to 
refuse  all  licenses,  and  they  practically  exerted  it.  Mr. 
Webster  contended  that  there  was  no  difiereuce,  (as  there 
is  none)  in  substance  between  an  absolute  prohibition  by 
the  legislature,  and  a  grant  of  power  to  another  body  to 
prohibit.  The  law  was  therefore  prohibitory  of  retailing 
liquor  under  twenty-eight  gallons.  But  none  of  the 
Judges  recognized  the  distinction ;  some  of  them  re- 
pudiated it.  Judge  Catron  said,  "  I  admit  as  inevitable 
that  if  the  State  has  the  power  of  restraint  by  licenses 
to  any  extent,  she  has  the  discretionary  power  to  judge 
of  its  limit,  and  may  go  to  the  length  of  prohibiting  sales 
altogether,  if  such  be  her  policy." 

If  we  were  to  hold,  therefore,  that  the  act  of  our  Legis- 
lature which  restrains,  and  we  admit  very  closely  re- 
strains, the  sale  of  intoxicating  liquor  was  unconstitu- 
tional, we  should  go  beyond  any  case  heretofore  adjudged^ 
denying,  on  constitutional  grounds,  the  power  of  the 
Legislature  to  regulate  this  kind  of  property  for  the  pro- 
tection of  the  health  and  morals  of  the  community  ;  a 
police  power  recognized  in  the  theory,  and  asserted  in 
the  practice,  of  this  and  perhaps  every  other  State.  We 
should  overrule  case  after  case  decided  in  other  States  on 
acts  not  to  be  distinguished  from  ours  in  principle,  and 
disregard  the  opinions  of  the  ablest  Judges,  including 
every  Judge  of  the  Supreme  Court  of  the  United  States 
who  has    expressed    an    opinion    on    the    question.     We 
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should  oppose  the  long  continued  and  well  settled  practice 
of  our  own  State,  commencing  with  its  earliest  history, 
in  a  course  of  legislation  on  the  same  subject,  differing 
only  in  degree  and  not  in  principle  from  the  act  in  ques- 
tion ;  and  we  should  in  effect  repeal  a  large  number  of 
laws,  which,  for  other  purposes,  assert  the  right  of  gov- 
ernment to  regulate  the  use  and  enjoyment  of  private 
property  for  the  public  good.  Whatever  may  be  sup- 
posed to  be  the  objections  to  this  law  founded  on  its  ex- 
pediency or  policy,  or  its  injurious  operation  upon  the 
large  amount  of  property  invested  in  the  trade  which  it 
restrains,  this  Court  cannot  assume  the  power  to  annul 
it  on  any  such  considerations. 

The  principles  before  stated  sustain  the  general  pro- 
visions of  this  law  as  within  legislative  power,  and  not 
prohibited  by  any  express  constitutional  restrictions. 
The  duty  of  the  Court,  therefore,  is  simply  to  pronounce 
it  a  law  constitutionally  enacted,  and  to  leave  all  other 
questions  with  regard  to  it  where  such  questions  properly 
belong,  with  the  people's  representatives,  and  the  people 
themselves.  If  it  impose  unnecessary  restraints  on  the 
use  or  transfer  of  property  ;  if  it  unwisely  restrain  any 
of  their  liberties,  eitlier  in  a  restricted  or  mo'e  general 
sense;  if  its  policy  be  doubtful,  or  its  precedent  danger- 
ous, it  is  at  most  but  an  abuse  of  legislative  power,  to 
be  remedied  by  the  p20ple,  whose  rights  it  is  sup})osed 
to  invade,  in  the  constitutional  mode  of  legislative  repeal. 
If,  on  the  contrary  it  contain  the  elements  of  reform  tor 
an  admitted  social  evil,  and  is,  what  its  authors  designed 
it  to  be,  and  it^  friends  insist  it  is,  an  Act  for  the  f^up- 
pression  ot  Int .■ni[)evance,  its  wisdom  and  expediency 
will  be  ultimately  vindicated  by  the  people,  as  its  con- 
stitutionality has  been  on  the  present  trial,  in  the  opinion 
of  the  Court. 

The  motion  to  quash  the  indictment  is  therefore  denied. 
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ABANDONMENT  OF  A  CASE  BY  COUNCIL. 

The  rule  of  the  Court  of  Errors,  as  well  as  of  the  other  Courts  of  the 
State,  forbids  the  abar.donment  bv  counsel  of  a  case  without  the  leave 
and  sanction  of  the  Court.  State  for  the  use  of  Carter  v.  Johnson  et 
al,  378. 

ABATEMENT. 

In  an  action  by  the  State  on  a  bond  taken  in  the  name  of  the  State, 
as  a  consfable's  bond  for  instance,  the  party  or  person  for  whose  use 
and  benefit  the  suit  is  brought,  is  the  real,  actual  and  substantial  plain- 
tiff in  the  suit,  and  on  his  death  pending  the  action,  it  cannot  proceed 
in  the  name  of  ihe  State  merely,  but  abates  till  the  death  of  such  party 
18  suggested  and  admitted  on  the  record,  or  proved,  if  denied,  and  his 
legal  representative  is  made  a  party  to  the  action  by  substitution  for 
him.     State  use  of  Carter  v.  Johnson  et  al.,  378. 

AOKNOWLEDG.MENT.     See  Limitation-  of  Actions,  1. 

ACT  OF  LIMITATIONS.     See  Limitation  of  Actions. 

ADMINISTRATOR.     See  Executors  and  Administrators. 

ADVERSE  POSSESSION.     See  Scire  Facias,  4. 

AFFIDAVITS  OF  CAUSE  OF  ACTION  AND  DEFENCE.     See  Prac- 
tice, 3,  8,  9. 

AFFIDAVIT  OF  FRAUD.     See  Contracts,  16.  18. 

AGENT.     See  Principal  AND  Agent. 

AMENDMENT.     See  Practice,  12. 

ANCIENT  LIGHTS  OR  WINDOWS.     See  Division  Wall,  2. 

APPEAL. 

1.  Failure  or  want  of  consideration,  or  breach  of  warranty  of  an  arti- 
cle sold,  cannot  be  pleaded  to  an  action  on  a  bond  or  specialty.  And 
the  princii'le  is  the  same  whether  the  action  commences  in  the  court, 
or  origi'iates  before  a  .Justice  of  the  Peace  and  comes  up  on  appeal 
from  his  judgment. 


648  INDEX. 


AFPEA.L— Continued. 

2.  The  provision  of  the  statute  Revised  Code  844,  Sec.  12,  which 
requires  that  a  trial  shall  be  granted  in  certain  cases,  on  affidavit  filed 
by  defendant  setting  forth  any  "just  defence,"  does  not  import  an  equi- 
table defence  but  only  such  defences  are  cognisable  at  common  law, 
or  by  special  provision  of  some  statute.  Measick  v.  Stafford  et  cU., 
243. 

APPRENTICE.    See  Nkab  Relations. 

ASSAULT  AND  BATTERY. 

1.  In  a  civil  action  for  assault  and  battery,  the  previous  conviction 
and  6ne  of  the  defendant  in  a  criminal  prosecution  for  the  same  assault 
and  battery,  is  not  admissible  in  evidence  to  mitigate  the  damages. 
KelUr  V.  Taylor,  20. 

2.  In  an  action  of  trespass  for  assault  and  battery,  a  co-trespasser 
joined  in  the  writ,  but  returned  7wn  est,  and  not  a  pariy  for  that  rea- 
son to  the  action,  is  a  competent  witness  for  the  defendant.  Pepper  v. 
Pepper  et  al,  286. 

ASSIGNMENTS.     See  Pleading,  10. 
ASSUMPSIT.     See  Contracts. 

ATTACHMENT. 

1.  An  order  of  the  Court  on  the  SheriflFwho  has  money  in  his  hands 
arising  from  the  sale  of  goods  taken  by  bim  on  attachment  and  sold, 
to  bring  it  into  Court,  will  be  no  defence  to  an  action  on  his  ofiidal 
recognizance  against  him  and  his  sureties  for  the  money,  unlehs  it  is 
brought  into  Court  by  him  under  the  order  ;  aid  where  another  party 
has  a  prior  attachment  issued  by  a  Justice  of  the  Peace  a':d  a  Ji.  fa. 
in  the  hands  of  a  Constable  binding  on  the  goods  attached  and  Si>ld  by 
the  Sheriff,  either  the  plaintiff  or  the  Constable  may  maintain  the  action 
on  his  official  recognizance  against  him  or  his  sureties,  for  the  portion 
of  the  money  due  such  party.  Slate  for  the  use  of  Baker  v.  Willard  et 
al,  11. 

2.  No  informality,  nor  irregularity  in  the  writ  of  attachment,  nor  in 
the  affidavit  on  which  it  is  founded,  nor  in  the  docketing  of  the  suit, 
will  avail  as  a  defence  against  an  action,  by  a  constable  for  taking  the 
goods  from  his  custody  and  possession  after  he  has  attached  them. 
Marshall  v.  Marshall  et  al.,  125. 

3.  No  action  will  lie  on  the  recognizance  of  a  sheriff  against  him  and 
his  sureties,  by  the  plaintiffs  in  a  domestic  attachment  to  recover  their 
debt,  or  any  part  of  it  against  the  defendant  in  the  wiit.  out  of  the 
sheriff  or  his  sureties,  by  reason  of  the  defai'lt  of  the  sheriff  to  account 
for  and  pay  the  money  ii.to  Court  arising  from  the  sale  of  the  goods 
of  the  defendant  in  the  attachment,  without  first  proceeding  by  auditors 
under  the  attachment  law,  as  provided  for  in  it,  to  adjust  and  aacertAin 
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ATTACHMENT. 

all  the  demands  of  the  defendant's  creditors.  Bat  if  in  such  an  action, 
the  plea  of  performance  only  is  pleaded,  the  plaintiflF  will  be  entitled 
to  a  verdict  for  nominal  damages.  State  for  the  use  of  Fithian,  Jones 
d;  Co  ,y.  Willard  et  al,  197. 

4.  If  there  be  a^.  fa.  and  a  levy  thereon  to  the  amount  of  the  debt 
and  costs,  a  justice  cannot  issue  a  ^fi.  fa.  with  a  clause  of  attachment 
on  the  judgment,  until  after  the  former  levy  and  execution  is  disposed 
of.     Jacquett  v.  Lowber,  203. 

6.  In  a  case  commenced  by  foreign  attachment,  if  the  defendant  ap 
pears  and  gives  special  bail  and  dissolves  the  attachi'ient  before,  or  by 
the  first  term  of  the  Court  after  it  is  issued,  the  plaintiff  on  filing  an 
afiSdavit  and  a  copy  of  his  cause  of  action  under  the  statute,  will  be  en- 
titled to  judgment  on  the  last  day  of  the  first  term,  unless  an  affidavit 
of  defence  is  filed  before  that  on  behalf  of  the  defendant.  Geylin  v.  de 
Villeroi,  203. 

6.  A  sheriff  who  has  returned  to  a  writ  of  foreign  attachment  duly 
endorsed  thereon  that  he  had  taken  the  goods  of  the  defendant  in  the 
attachment,  is  not  thereby  estopped  in  an  action  by  the  plaintiff  in  the 
writ  against  him  on  his  official  recognizance,  for  permitting  the  goods 
so  taken  by  him  to  be  removed  from  his  custody,  possession  and  baili- 
wick, from  pleading  in  his  defence  to  such  action,  that  the  defendant 
in  it  had  no  property  in  the  goods  so  taken,  and  denying  that  he  had 
any  right  or  title  to  the  same,  but  in  point  of  fact  belonged  at  the  time 
to  another  person.     State  use  of  Bishop  t&  Thatcher  v.  Ogle  et  al,  371. 

7.  It  is  no  defence  in  a  suit  by  the  assignor  for  the  use  of  the  assignee 
of  a  chose  in  action,  that  the  debt  had  before  been  attached  in  the  de- 
fendant's hands  and  recovered  from  him  on  an  execution  attachment 
at  the  suit  of  a  judgment  creditor  of  the  assignor,  if  the  same  was  due 
and  the  defendant  had  notice  or  knowledge  of  the  assignment  of  it  be- 
fore he  answered  to  the  attachment.  Dawson  tise  of  Carpenter  v. 
Jones,  412. 

See  Limitation  of  Actions,  2,  3,  5,  8. 

ATTESTING  WITNESS.     See  Evidence,  22,  23. 

ATTORNEY,     See   Client  and  Counsel.     Abandonment  or  Case  bt 
Counsel. 

AUCTION.     See  Public  Sales. 

AWARDS.     See  Evidence,  4. 

BAIL.     See  Attachment,  5.     Contracts,  16,  17,  18,  19. 

BANK  CHECK. 

A  check  on  a  bank  payable  alter  date,  is  an  inland  bill  of  exchange. 
But  in  an  action  on  such  check  against  the  drawer  of  it,  it  is  not  neces- 
sary for  the  plaintiff  to  allege  in  his  affidavit  of  the  cause  of  action,  that 
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BANK  CHECK. 

notice  of  its  dishonor  for  non-payment  when  due,  was  served  upon  the 
defendant,  to  entitle  him  to  judgment  thereon,  without  an  affidavit  of  de- 
fence filed  by  the  defendant.      Work,  McCouch  dc  Co.,  v.  Tatman,  804. 

BANK  OF  SMYRNA. 

1.  It  is  no  longer  an  open  question,  but  well  settled,  that  the  legisla- 
ture can  bind  the  State  by  contract  with  a  corporation  chartered  by  it, 
not  to  tax  for  a  given  time,  the  franchise,  or  property  of  such  corpora- 
tion further  than  is  agreed  on  in  the  charter.  Such  a  charter  is  a  con- 
tract between  the  State  and  the  corporators,  which  is  protected  by  the 
constitution  of  the  United  States,  and  '.a  inviolable  ;  and  an  agreement 
to  limit,  or  restrain  the  power  of  the  State  to  impose  further  taxes  on 
the  franchise  of  a  corporation  during  the  continuance  of  its  charter, 
may  enter  into  such  a  contract  and  have  binding  force. 

2.  Such  a  contract  for  exemption  from  taxation,  however,  will  not 
be  implied  ;  though  it  will  be  enforced  when  clearly  expressed. 

3.  The  property  of  banking  corporations  is  the  franchise,  or  right  to 
do  banking  business  within  the  limits  of  their  charters,  their  capital 
invested  in  such  business,  their  surplus  earninj/s  set  apart  undivided, 
and  such  other  property,  real  or  persoral,  as  they  may  be  authorized 
to  have.  All  of  which  is  liable  to  taxation  like  the  property  of  in- 
dividuals, unless  it  is  otherwise  agreed  upon  in  their  charter. 

4.  The  homes  to  the  State  is  the  price  paid  for  the  franchise,  or  the 
power  to  do  banking  business.  Whether  measured  by  tax  on  ca,iital 
stock,  or  by  a  specific  sum  stipulated,  it  is  the  price  paid  for  doing 
business  as  a  bank  ;  and  unless  otherwise  stipulated  and  agreed  upon, 
it  does  not  exe^npt  other  property,  such  as  the  surplus  accumulation  of 
earnings  derived  from  that  business  while  in  its  hands  undivided  from 
taxation,  no  more  than  it  exempts  from  taxation  the  dividends  in  the 
hands  of  the  stockholders,  or  the  banking  house,  or  any  other  real 
property  held  by  it. 

5.  By  the  original  act  of  incorporation  of  the  Bank  of  Smyrna,  the 
legislature  provided  that  as  a  condition  of  passing  the  act,  the  company 
should  pay  the  State  semi-annually  at  the  rat^  of  one-half  of  one  per 
centum  per  annum  on  the  stock  actually  paid  in.  during  the  continu- 
ance of  the  charter  ;  but  before  the  bank  was  organized  and  went  into 
operation  under  the  act,  the  section  containing  this  provision  was  re- 
pealed by  a  supplement  at  the  ensuing  session  of  the  legislatnre  which 
enacted  "  that  in  lieu  of  other  taxes'  the  bank  ehould  pay  a  tax  semi- 
annually at  the  rate  of  one  fourth  of  one  per  cent,  on  the  whole  of  the 
capital  stock  actually  paid  in,  during  the  continuance  of  the  charter  ; 
and  by  a  still  later  act.  a  tax  of  one  fourth  of  one  per  cent,  was  im- 
posed on  seventy  five  per  cent,  of  tlie  surplus  or  contingent  fund  of  the 
banks  of  the  State  generally.  Ifekl  that  the  words  "in  lien  of  otl^er 
taxes"  contained  in  the  supplement  to  the   charter,  did    not  exempt 
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BANK  OF  SMYRNA. 

the  bank  from  the  payment  of  the  last  mentioned  tax  imposed  on  its 
surplus,  or  contiagent  fund  by  the  general  act  of  the  legislature  ;  nor 
would  it  warrant  the  inference  that  the  State  thereby  agreed  not  to  im- 
pose any  tax  thereafter,  on  this,  or  any  other  property  of  the  bank. 
The  general  act  imposing  the  tax  on  the  surplus,  or  contingent  fund  of 
the  banks  of  the  State,  so  far  as  it  related  to  the  bank  in  question, 
was  therefore  constitutional,  and  the  bank  was  bound  to  pay  it. 

6.  When  exemption  from  taxation  exists,  it  lasts  only  during  the 
continuance  of  the  charter,  and  unless  expressed  when  the  charter  is 
renewed  and  extended,  the  power  to  tux  will  revive.  The  State  of  Del- 
aware  v.  The  Bank  of  Smyrna,  99,  100. 

BANKRUPTCY.     See  Fraud,  3,  4. 

BILL  OF  EXCHANGE.     See  Bank  Check. 

BONDS. 

A  judgment  confessed  against  one  of  the  obligors  in  a  joint  and  sev- 
eral bond  severally,  without  authority  in  the  warrant  of  attorney  to 
confess  judgment  against  the  obligors  severally,  set  aside.  Vincent  v. 
Herbert,  Assignee  &c.,  425. 

See  Securities.     Consideration,  1. 

BOOKS  OF  ORIGINAL  ENTRIES.     See  Contracts,  14,  15. 

BY  BIDDING.     See  Public  Sales. 

CAPIAS  AD  SATISFACIENDUM.     See  Practice,  6,  11.     Contracts, 
16,  17,  18,  19. 

CERTIORARI.        ' 

1.  No  proceeding  can  be  had  on  a  judgment  before  a  Justice  of  the 
Peace  after  a  duly  certified  transcript  of  the  judgment,  execution  and 
return  of  nulla  bona  thereon  has  been  filed  in  the  Superior  Court, 
which  makes  it  in  effect,  a  judgment  of  that  court.  Herdinan  v.  Cann., 
41. 

2.  If  a  saving  or  exception  in  a  statute,  is  contained  in  a  subsequent 
section  of  it,  the  defendant  must  pload  it,  and  show  that  his  case  com£s 
within  it,  for  the  plaintiflis  not  bound  to  negative  it.  Brinkley  v.  Jack- 
son, 71. 

3.  To  sustain  a  judgment  rendered  by  a  Justice  of  the  Peace,  it 
must  appear  from  the  record  that  the  Justice  heard  the  case,  and  that 
the  judgment  was  rendered  on  his  hearing  of  it:  also  that  he  heard 
the  allegations  and  proofs  of  the  parties.  Hoffeckcr  v.  J'Jaton,  for  the 
use  of  Bewlcy,  157. 

4.  In  the  entries  on  the  docket  in  a  case  before  a  Justice  of  the  Peace 
it  is  not  sulHcieiit  to  state  the  names  of  the  parties,  the  action,  as  that 
it  was  assumpsit,  and  the  sum  demanded,  but  it   must  also  state   the 
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cause  of  action,  or  the  ground  of  indebtedness  on  which  it  is  founded. 
Crawford  v .  England,  171. 

6.  If  there  be  a^.  fa.  and  a  levy  thereon  to  the  amount  of  the  debt 
and  costs,  a  justice  cannot  issue  aji.fa.  with  a  clause  of  attachment 
on  the  judgment,  until  after  the  former  levy  and  execution  is  disposed 
of.  Jacqtiett  v.  Lowber,  203. 

6.  If  a^.  yh.  has  been  issued  on  a  judgment  recovered  before  a 
Justice  of  the  Peace,  and  not  returned  by  the  constable,  another^,  fa. 
and  venditioni  exponas  cannot  be  issued  upon  it,  without  first  resort- 
ing to  a  writ  of  scire  facias  upon  it  to  enable  the  defendant  to  show, 
if  he  can,  that  the  debt  had  been  levied  and  collected  on  the  former 
fi.  fa.  Purnell  v.  Semans,  399. 

7.  A  return  to  a  writ  of  scire  facias  as  follows,  "  served  by   copy 
left  at  the  house  of  the  defendant  in  the  presence  of  his  wife,"  is  in 
suflBcient.     Instead  of  his  "house,"  it  should  be  his  "usual  place  of 
abode."     Matheics  y.  Gordy,  bli. 

CHANCERY. 

If  an  administrator  cum  testamento  annexo  has  obtained  a  decree  in 
Chancery  against  a  legatee  of  the  testator,  for  the  execution  of  a  new 
judgment  bond  given  by  the  former  to  the  latter,  payable  several  years 
hence,  but  which  cannot  be  found  after  his  death,  it  will  not  be  a  suffi- 
cient ground  for  enjoining  an  action  on  his  administration  bond  against 
him  by  the  legatee  for  his  legacy  as  soon  as  it  is  due,  notwithstanding 
the  latter  has  failed  to  comply  with  the  decree,  and  has  removed  from 
the  State  with  his  eflfects  pending  the  suit,  to  avoid  the  performance  of 
it.     Hayes'  Administrator  v.  Hayes,  96. 

See  Trusts. 
CHARGE.     See  Legacy.     Devise,  4,  6. 
CHECK.     See  Bank  Check. 
CHOSE  IN  ACTION.     See  Attachment,  7. 

CLIENT  AND  COUNSEL. 

1.  Communications  between  client  and  counsel  are  privileged  and 
confidential  communications,  and  cannot  be  disclosed,  even  for  the 
purposes  of  the  administration  of  justice.  But  the  rule  is  based  not 
so  much  on  the  ground  of  privilege  to  the  client  or  the  counsel,  as  the 
danger  and  impolicy  of  allowing  them  to  be  disclosed,  even  for  such 
purposes. 

2.  The  object  of  it  seems  plainly  to  require  that  the  entire  profession- 
al intercourse  between  attorney  and  client,  whatever  it  may  have  been, 
shall  be  protected  by  profound  secrecy.  And  this  protection  given  by 
the  law  to  such  communications,  does  not  cease  with  the  termination  of 
the  suit,  or  other  business  in  which  they  were  made,  nor  on  the  change 
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of  such  attorney  for  another,  nor  by  any  other  change  of  relation 
between  them  ;  nor  by  the  death  of  the  client.  The  seal  of  the  law 
once  fixed  upon  them,  remains  forever,  unless  removed  by  the  party 
himself  in  whose  favor  they  were  there  placed.     Bush  v.  McComb,  546. 

See  Abandonment  of  a  Cask  by  Counsel. 

COMMISSION    DE  BENE    ESSE. 

1.  The  deposition  of  an  aged  and  infirm  witness,  is  admissible  in 
evidence  on  proof  of  her  inability  to  attend  court,  without  resorting  to 
a  summons,  or  attachment  and  return  of  the  sherifiFto  show  the  fact. 

2.  There  is  no  provision  of  law,  or  rule,  or  practice  of  the  court, 
requiring  the  return  of  a  commission  de  bene  esse  to  take  the  testimony 
of  aged  and  infirm  witnesses  in  the  State,  to  .^how  that  the  commission- 
er was  sworn,  or  affirmed  to  exfcute  it  with  fidelity  ;  and  if  it  is  neces- 
sary that  he  should  be  so  qualified,  the  court  will  infer  it  in  the  absence 
of  proof  to  the  contrary.      Van  and  Wife  v.  Drapr,  12 

COMMITMENT.     See  Sheriff,  9. 

CONSIDERATION. 

1.  Failure  or  want  of  consideration,  or  breach  of  warranty  of  an 
article  sold,  cannot  be  pleaded  to  an  action  on  a  bond,  or  specialty. 
And  the  principle  is  the  same  whether  the  action  commences  in  the 
court,  or  originates  before  a  Justice  of  the  Peace  and  comes  up  on  ap- 
peal from  his  judgment. 

2.  The  provision  of  the  statute,  Revised  Code,  344,  sec.  12,  which 
requires  that  a  trial  shall  be  granted  in  certain  canes,  on  affidavit  filed 
by  defendant  setting  forth  auy  "just  defence"  does  not  import  an 
equitable  defence,  but  only  such  defences  as  are  cognizable  at  common 
law,  or  by  special  provision  of  some  statute.  Messich  v.  Stafford  et 
al.  243. 

3.  A  partial  failure  of  the  consideration,  is  no  defence  to  a  due  bill. 
If  the  purchaser  of  a  horse  pays  a  larger  part  of  the  price  agreed  to  be 
given  for  him,  and  gives  his  due  bill  for  the  balance,  and  afterward 
discovers  a  latent  disease  and  defect  In  him,  and  in  consequence  of  it, 
soon  after  sells  him  to  another  for  less  than  the  amount  of  the  due  bill, 
it  will  not  be  such  a  failure  ot  the  consideration  for  which  it  was  in 
part  given,  as  will  constitute  a  defence  to  an  action  upon  it. 

4.  But  if  the  seller  knew  of  such  disease  and  defect  in  the  horse  at 
the  time  of  the  sale  and  fraudulently  concealed  it  from  the  purchaser, 
or  falsely  ueceived  him  in  regard  to  it,  It  will  constitute  such  a  fraud  as 
will  vitiate  the  sale,  and  he  will  not  be  entitled  to  recover  in  the  action 
upon  it.      Carpenter  v.  I'hillips,  524. 

CONSTABLE.     See  Attachmknt,  1,  2.     MriiDKK,  3,  4,  5,  6.     Pleading. 
1,3. 
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CONSTABLE'S  BOND.     See  Practice,  18. 

Etidence,  21. 

CONSTITUTrONlL  LA.W.     See   Contracts,  1,    2,  16,  17,   18.     Leois- 
i^TivE  Power,  1,  2,  8,  4,  6,  6,  7.     Murder,  1. 

CONTRACTS. 

It  is  no  Jonger  an  open  question,  but  well  settle  ^.,  that  the  legislature 
can  bind  the  State  by  contract  with  a  corporation  chartered  by  it,  not 
to  tax  for  a  given  time,  the  franchise,  or  property  of  such  corporation 
further  than  is  agreed  on  in  the  charter.  Such  a  charter  is  a  contract 
between  the  State  and  the  corporators,  which  is  protected  by  the  con- 
stitution of  the  United  States,  and  is  inviolable  ;  and  an  agreement  to 
limit,  or  restrain  the  power  of  the  State  to  impose  further  taxes  on  the 
franchise  of  a  corporation  during  the  continuance  of  its  charter,  may 
enter  into  such  a  contract  and  have  binding  force. 

2.  Such  a  contract  for  exemption  from  taxation,  however,  will  not 
be  implied  ;  though  it  will  be  enforced  when  clearly  expressed. 

8.  The  property  of  banking  corporations,  is  the  franchise,  or  right  to 
do  banking  business  within  the  limits  of  their  charter  ;  their  capital  in- 
vested in  such  business,  their  surplus  earnings  set  apart  undivided,  and 
such  other  property,  real  and  personal,  as  they  may  be  authorized  to 
have.  All  of  which  is  liable  to  taxation  like  the  property  of  indivi- 
duals, unless  it  is  otherwise  agreed  upon  in  their  charter. 

4.  The  bonus  to  the  State  is  the  price  paid  for  the  franchise,  or  the 
power  to  do  banking  business.  Whether  measured  by  tax  on  capital 
stock,  or  by  a  specific  sum  stipulated,  it  is  the  price  paid  for  doing 
business  as  a  bank,  snd  unlesH  otherwise  stipulated  and  agreed  upon, 
it  does  not  exempt  other  property,  such  as  the  surplus  accumulations 
of  earnings  derived  from  that  business  while  in  its  hands  undiv;ded 
from  taxation,  no  more  than  it  exempts  from  taxation  the  dividends  in 
the  hands  of  the  stockholders,  or  the  banking  house,  or  any  other  real 
property  held  by  it. 

5.  By  the  original  act  of  incorporation  of  the  Bank  of  Smyrna  the 
legislature  provided  that  as  a  condition  of  passing  the  act,  the  co^npa- 
ny  should  pay  the  State  semiannually  at  the  rate  of  one  half  of  one 
per  Centura  per  annum  on  the  .stock  actually  p'lii  in,  during  the  con- 
tinuance of  the  charter ;  but  before  the  bank  was  organized  and  went 
into  operation  under  the  act,  the  section  containing  this  provision  was 
repealed  by  a  supplement  at  the  ensuing  session  of  the  legislature  which 
enacted  "  that  in  lieu  of  other  taxes,''  the  bank  should  pay  a  tax  semi- 
annually at  the  rate  of  one  fourth  of  one  per  cent  on  the  while  capial 
stock  actually  paid  in  during  the  continuance  of  the  charter  ;  and  by  a 
still  later  act  a  tax  of  one  fourth  of  one  per  cent  was  imposed  on  seven- 
ty five  per  cent,  of  the  surplus,  or  contingent  fuid  of  the  banks  of  the 
State  generally.  Held  that  the  words  '"  in  lieu  of  other  taxes"  contain- 
ed in  the  supplement  to  the  charter,  did  not  exempt  the  bank  from  the 
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payment  of  the  last  mentioned  tax  imposed  on  its  surplus,  or  contingent 
fond  by  the  general  act  of  the  legislature  ;  nor  would  it  warrant  the 
inference  that  the  State  thereby  agreed  not  to  impose  any  tax  thereafter 
on  this,  or  any  other  property  of  the  bank.  The  general  act  imposing 
the  tax  on  the  surplus  or  contingent  fund  of  the  banks  of  the  State,  eo 
far  as  it  related  to  the  bank  in  question,  was  therefore  constitutional, 
and  the  bank  was  bound  to  pay  it. 

6.  When  exemption  from  taxation  exists,  it  lasts  only  during  the 
continuance  of  the  charter,  and  unless  expressed  when  the  charter  is 
renewed  and  extended,  the  power  to  tax  will  revive.  The  State  of 
Delaware  v.  The  Bank  of  Smyrna,  99,  100. 

7.  In  an  action  on  the  case  for  fraud  and  deceit  practiced  on  the 
plaintiff  by  the  defendant  in  a  written  contract  of  sale  of  timber  on  a 
tra<'t  of  woodland,  in  which  the  limits  of  the  tract  are  not  stated,  it  is 
competent  to  prove  that  the  defendant  after  the  execution  of  the  con- 
tract, stated  and  pointed  out  the  limits  to  the  plaintiff.  The  founda 
tion  of  the  action  being  the  fraud  and  deceit  alleged  by  the  plaintiff  in 
the  transaction,  the  representations  made  by  the  defendant,  and  by 
reason  of  which  the  plaintiff  wps  induced  to  make  the  purchase,  must 
not  only  be  proved  to  have  been  false  and  untrue,  but  also  that  the 
defendant  knew  them  to  be  untrue  when  he  made  them  ;  and  it  must 
also  be  shown  that  such  representations  were  made  to  the  plaintiff,  or 
his  agent,  before  or  at  the  time  of  making  the  contract.  Herring  v. 
Draper,  158. 

8.  In  all  sales  of  goods  and  chattels,  the  delivery,  or  what  is  equiva- 
lent to  it  in  contemplation  of  law,  of  the  thing  sold,  is  necessary  to 
perfect  the  contract  of  sale,  so  as  to  trasfer  the  property  in  it,  frcn  the 
seller  to  the  purchaser:  but  of  goods  sold  there  are  two  kinds  of  deli- 
very in  law,  an  actual  delivery  and  an  implied,  or  constructive  delivery, 
which  is  a  delivery  in  contemplation  of  law  merely  for  the  purpose  of 
of  passing  the  ownership  and  property  in  the  goods  from  the  seller  to 
the  buyer,  without  any  actual  change  of  the  possession  of  them  at  the 
time  from  the  one  to  the  other. 

9.  When  the  terms  of  sale  are  a,e;^^ed  on  and  the  bargain  is  struck 
between  the  parties,  und  every  thing  the  seller  has  to  do  with  the  gnods 
is  complete,  the  coritract  of  sale  becomes  absolute  as  l^etween  them 
without  actunl  payinpiit  of  the  price  for  them  on  tlie  one  part,  or  the 
delivery  of  them  on  the  other,  and  the  property  in  the  goods  passes  to 
and  is  vested  in  the  purchas'T,  and  h°  is  entitled  to  them,  on  payment 
of  the  price  a?;reed  upon  for  them,  or  the  tender  of  it  to  the  other  party, 
and  not  otherwise  :  this,  however,  is  oiily  when  nrthinc:  is  said  and 
agreeH  upon  as  to  the  time  of  delivery,  or  the  time  of  payment,  and  a 
present  sale  and  -'.  simultaneous  delivery  of  the  goods  and  payin(M!t  for 
them,  is  in  the  contemplation  of  the  parties,  or  a  en  dit  is  given  as  to 
the  time  of  the  'payment  at  the  sale  of  them.     In  such  case  the  purcha- 
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Ber  acquires  a  right  of  property  by  the  contract  of  sale,  but  he  does  not 
acqaire  a  right  to  the  possession  of  them,  until  he  has  paid,  or  tendered 
the  price,  unless  a  credit  is  given  at  the  sale  as  to  the  time  of  payment 
for  them. 

10.  But  there  is  a  distinction  in  this  respect,  between  a  thing  in  ex- 
istence, made  and  completed  at  the  time  of  the  sale,  and  a  thing  not 
made,  or  not  completed  at  the  time  of  the  contract  of  sale,  but  which 
is  to  be  made,  or  finiahed  afterward  ;  for  in  the  latter  case,  when  the 
article  bargained  for,  is  not  made,  or  6aished,  but  is  afterward  to  be 
made,  or  completed,  the  principle  is  well  settled  at  common  law  and 
by  our  decisions,  that  the  property  in  it  is  not  transferred  to  and  vested 
in  the  purchaser,  until  its  complelion  and  actual  delivery  to  him.  This 
principle,  however,  proceeds  upon  the  legal  presumption  in  the  absence 
of  any  thing  agreed  upon  to  the  contrary,  that  such  was  the  intention 
and  underetanding  of  the  parties  at  the  time  of  the  contract  of  sale  ; 
for  there  is  nothing  in  it  to  preclude  one  person  from  selling,  or  another 
from  buying  a  specific  article  in  an  incomplete  and  unfinished  condition' 
or  to  prevent  the  property  in  it  from  immediately  pa8s:ng  to  and  vest- 
ing in  the  purchaser,  even,  without  any  actual  delivery,  provided  such 
should  be  the  understanding  and  design  of  the  parties  in  regard  to  the 
matter  when  making  the  contract.  The  owner  of  a  carriage  in  an  un- 
finished state,  being  indebted  to  the  plaintiff  in  an  equal  amount  offered 
to  sell  it  to  him  for  $180,  to  go  in  payment  of  the  debt,  to  which  the 
plaintiff  consented  and  accepted  the  offer,  and  at  the  same  time  it  was 
agreed  that  the  seller  should  retain  the  carriage  until  he  could  add  an 
apron  to  it  and  a  back  to  the  front  seat  at  the  price  agreed  on  and 
make  and  fit  a  tougju-;  to  it,  for  which  the  plaintiff  was  afterward  to 
pay  him  $10.  fleM  that  the  carriage  became  the  property  of  the 
plaintiff  in  its  unfinished  condition  from  the  time  of  the  contract  of 
sale.     Cowgill  v.  Ford,  164,  165. 

11.  The  17th  section  of  the  English  Statute  of  Frauds.  29th  Charles 
2d,  is  not  in  force  in  this  State. 

12.  Definition  and  explanation  of  what  constitutes  a  contract  in  law 
tor  the  sale  of  goods,  and  when  such  a  contract  is  concluded  and  com- 
plete and  bindi'ig  up  )n  the  p^rtie'i.      Aldfrdice  et  al.  w.  Truss  et  al.  2QS . 

13.  A.  special  agreement  made  by  an  agent  of  a  railroad  company 
authorized  to  make  it,  with  a  land  owner  to  erect  and  keep  up  good 
and  sibstantial  fences  on  both  sides  of  their  railroad  upon  his  land , 
will  bind  the  company,  although  neither  the  agreement  nor  the  ap- 
pointment of  the  a^ent  is  under  the  corporate  seal  of  the  company. 
Th.'  ancient  rule  of  the  common  law  on  this  point  has  long  been  relax- 
ed, if  not  entirely  Fupersefled,  both  in  this  country  and  in  England, 
until  at  length,  corporations  in  regard  to  the  appointment  of  agents 
and  making  of  contracts  are  now  placed  on  the  same  footing  as  indi- 
viduals in  this  country.      Vandergrift  v.    Del.  R.  R.   Co.  287,  288. 
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H.  If  a  speciat  contract  be  entered  into  to  baild  a  mill  for  a  specific 
price,  and  the  mill  is  built,  and  the  special  contract  ii  executed,  the 
builder's  book  of  original  entries  of  charges  for  daily  work,  and  ma- 
terials furnished  in  building  it,  is  not  evidence  to  prove  the  work  done, 
or  the  supply  of  the  materials,  or  the  value  of  either ;  for  in  such  a 
case,  he  is  confined  to  his  special  contract  and  must  recover  strictly 
according  to  the  terms  of  it. 

15.  But  if  there  was  no  special  agreement  in  the  case,  or  if  the 
work  was  commenced  and  prosecuted  to  a  certain  stage  under  a  special 
agreement  for  a  specific  price  for  building  and  completing  it,  and  it 
was  then  rescinded,  or  abandoned  by  reason  of  the  misconduct  of  the 
other  party  in  unreasonably  interfering  with,  or  interrupting  the  regu- 
lar prosecution  of  the  work,  his  book  of  original  entries  is  admissible 
and  competent  evidence  for  the  purposes  above  stated  ;  but  though  ad- 
missible and  competent  evidence  in  either  of  the  latter  cases,  to  prove 
the  work  done  and  the  materials  furnished,  and  the  value  of  both,  it 
is  not  conclusive  evidence,  for  the  jury  must  take  into  consideration  all 
the  facts  and  circumstances  proved  in  the  case  and  determine  from  the 
evidence  before  them,  the  amount  of  the  work  done  and  of  the  ma- 
terials furnished  and  the  value  of  each,  and  make  up  their  verdict  in 
accordance  with  it.  Mc Daniel  v.  Webster,  305,  306. 

16.  The  obligation  of  a  recognizance  of  speci&l  bail  entered  into 
when  the  statute  then  in  force  in  relation  to  writs  of  capias  ad  satisfa- 
ciendum, provided  that  none  should  in  any  case  be  issued  upon  a  jndg- 
ment  recovered  by  a  person  not  residing  within  the  State,  without  an 
affidavit  of  fraud  against  the  defendant,  is  not  impaired  by  a  subsequent 
statute  repealing  that  provision  and  dispensing  with  the  affidavit  of 
fraud  in  such  cases. 

17.  There  is  a  manifest  and  well  established  distinction  between  the 
obligation  of  a  contract  and  the  remedy  in  a  court  of  law  upon  the 
contract.  The  former  the  legislature  has  no  power  to  impair ;  but 
the  latter  may  be  modified  and  regulated  by  the  legislature  at  its 
pleasure  in  relation  to  past,  as  well  as  future  contracts. 

18.  The  affidavit  of  fraud  required  by  the  repealed  statute,  was  as 
much  apart  of  the  remedy  on  the  judgment,  as  the  writ  of  capias  ad 
satisfaciendum  upon  it,  which  it  was  required  to  precede,  was  in  such 
a  cas"  ;  and  as  the  subsequent  and  repealing  statute  did  not  touch  or 
impair  the  obligation  of  the  contract,  but  merely  modified  the  remedy 
upon  it,  it  is  not  unconstitutional  in  respect  to  it. 

19.  The  general  rule  that  the  constructian  of  a  statute  is  not  to  be 
such  as  to  give  it  a  retrospective,  but  on  the  contrary,  a  prospective 
operation,  does  not  apply  to  a  repealing  statute  without  any  saving  in 
it.   Cook  V.  Gray,  455. 

20.  Upon  a  verbal  contract  between  parties  that  the  minor  son  of 
one  party  shall  serve  the  other  for  five  years  and  learu  a  trade  with  him 
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the  father  to  be  paid  nothing  for  the  first  jear,  until  the  expiration  of 
the  five  year's  service,  and  after  a  service  of  three  years  and  eight 
months,  the  son  is  discharged  for  disobedience  of  reasonable  orders 
by  his  employer,  the  father  will  be  entitled  to  recover  reasonable  com- 
pensation for  such  services  as  were  rendered  by  him  during  that  lime, 
notwithstanding  the  action  was  not  commenced  until  more  than  three 
years  after  the  first  year's  service  had  been  performed,  and  he  had 
been  paid  the  price  agreed  upon  during  the  residue  of  such  service 
actually  performed.  Rodman  v.  Woolman  &  Sullivan,  581. 

See  Near  Relations,  1.     Railroads,  5.     Principal  and  Agent,  2, 
3.    Trusts,  1,  2,  3,  4,  5,  6.     Pleading,  14,  20,  21,  22,  23,  24,  26. 

CORPORATIONS.    See  Bank  of  Smyrna.    Contracts,  1,  2.    Railroads. 

CURTESY. 

In  an  action  of  ejectment  to  recover  an  estate  for  life  as  tenant  by  the 
curtesy,  the  marriage  of  the  plainliflF  to  his  deceased  wife  may  be 
proved  by  facts  and  circumstances,  such  as  cohabitation  as  man  and 
wife  lawfully  married  to  each  other,  proclaiming  and  representing  them- 
selves uniformly  to  be  so,  and  visiting  and  being  received,  recognized 
and  entertained  among  their  relatives,  friends  and  acquaintances  as 
such.     Doed.  Jackson  v.  Collins,  128. 

DEATH.     See  Practice,  18.     Wills,  11. 

DEED. 

1.  When  the  validity  of  a  deed  is  impeached,  or  disputed  on  the 
ground  of  the  mental  incapacity  of  the  grantor  to  make  it,  the  condi 
tion  of  his  mind  at  the  time  of  executing  it,  is  a  question  of  fact  to  be 
determined  by  the  jury,  from  the  evidence  in  the  cause,  and  his  age, 
health,  mode  of  life,  manners  and  conversation  and  his  acts  and  gener- 
al conduct,  both  before  and  after  the  execution  of  it,  are  proper  matters 
to  be  considered  by  them  in  determining  the  question  of  his  capacity. 

2.  A  person  of  unsound  mind  can  neither  make  nor  deliver  a  valid 
deed,  but  to  work  this  result,  the  unsoundness  of  mind  must  be  such. 
as  to  render  him  incapable  of  understanding  and  comprehending  the 
nature  aid  character  of  the  act  he  was  loing.  and  the  legal  con3equence3 
likely  to  flow  from  it. 

3.  As  to  a  feeble  and  impaired  mind,  or  in  cases  of  mental  weakness 
and  imbecility,  not  amounting  to  actual  lunacy,  or  utter  unsoundness, 
if  undue  influence,  imposition,  or  tVauiulent  cori'^ealm-irit  be  practiced 
or  exerted  on  such  a  mind,  a  deed  made  and  obtained  by  such  means 
and  under  such  circumstances,  will  be  void,  and  void  on  the  ground  of 
fraud.  But  the  undue  influence  or  fraudulent  imposition  to  be  suffici- 
ent to  invalidate  a  deed,  must  be  of  such  a  character  as  to  impose  upon 
and  mislead,  or  such  as  to  overbear  the  feeble  will  of  the  party  to  such 
a  degree,  as  to  deprive  him  of  his  free  and  volunt  iry  agency  in  respect 
to  the  transaction.     His  mind  must  be  so  enfeebled,  or  weak  as  to  ren- 
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der  him  iDcapable  under  the  circumstances,  of  resisting  the  influence 
and  asserting  his  own  independent  will.  It  must  be  his  intention  and 
will  to  do  it,  or  it  is  not  his  act  and  deed. 

4.  It  is  absolutely  essential  to  the  validity  of  a  deed,  that  it  be  de- 
livered by  the  party  making  it,  or  by  some  one  authorized  by  him  to  do 
it.  It  can  only  take  efiFect  from  delivery,  and  without  delivery,  it  is  a 
void  dsed  ab  initio.  The  delivery  may  be  made  absolutely,  as  when 
it  is  delivered  to  the  grantee  himself;  or  it  may  be  conditonal,  as  when 
it  is  delivered  by  the  grantor  to  a  third  person  to  hold  till  some  condi- 
tion is  performed,  or  till  ihe  happeoing  of  some  future  event,  in  which 
case,  it  is  not  considered  to  be  delivered  as  a  deed,  but  merely  as  an 
escrow,  which  cannot  take  effect  as  a  deed,  or  become  in  fact  the  deed 
of  the  party,  until  the  performance  of  the  condition,  or  the  happening 
of  the  event  contemplated. 

5.  To  make  the  delivery  conditional,  or  the  validity  of  the  deed  de- 
pendent upon  the  happening  of  some  future  event,  it  is  not  necessary 
that  any  express  words  to  that  effect  should  be  used  at  the  time,  but 
the  conclusion  may  be  drawu  from  all  the  facts  and  circumstances  at 
tendaat  upon  tlie  transaction.  So  too  in  respect  to  the  delivery  of  a 
deed  absolutely,  no  express  words  are  necessary  ;  it  is  sufficient  if  the 
party  making  it,  satisfactorily  signifies  his  intention  in  any  manner, 
either  by  word  or  act,  to  deliver  it,  or  put  it  in  the  possession  of  the 
grantee. 

6.  An  actual  delivery  of  a  deed  to  a  third  person  absolute  in  its  char- 
acter, for  the  use  and  benefit  of  the  grantee, and  so  declared  to  be,  if  in- 
tended to  take  effect  immediately,  will  be  a  sufficient  delivery,  inas- 
much as  the  grantee  is  presumed  to  assent  to  that  which  is  for  his  own 
benefit.  But  if  in  such  case,  it  was  not  intended  to  take  effect  imme- 
diately, and  it  was  only  delivered  to  such  third  per.-on  for  safe  custody 
and  subject  to  the  future  control  and  disposition  of  the  grantor,  it  would 
not  be  such  a  delivery  as  the  law  requires  to  constitute  a  complete  and 
valid  deed. 

7.  A  party  making  a  deed  is  presumed  to  be  competent  to  make  it, 
until  it  is  shown  that  he  was  incompetent,  and  the  burden  of  showing 
this,  devolves  on  the  party  objecting  to  the  validity  of  it. 

8.  The  mere  recording  of  a  deed  in  the  office  of  the  Recorder  of  Deeds 
for  the  county,  even  by  the  authority  of  the  grantor,  is  not  of  itself,  evi- 
dence of  its  delivery.  A  delivery  once  complete  and  absolute,  how- 
ever, cannot  be  affected,  or  invalidated  by  any  thing  the  grantor  may 
say  or  do  afterward  concerning  it.  Nor  will  the  mere  fact  of  its  re- 
maining in  the  possession  of  a  thud  person  in  whose  hands  it  was  placed 
by  the  grantor,  with  instructions  to  retain  the  same  until  after  his  de- 
cease and  then  to  hand  it  over  to  the  grantee,  vitiate  the  transaction, 
or  defeat  its  operating  as  a  present  conveyance.  But  a  deed  to  have 
any  operative  effect  whatever,  as  such,  must  be  delivered  in  the  grantor's 
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life  time,  for  that  which  the  law  considers  a  delivery,  cannot  be  made 
after  the  grantor's  death.  Doe  d.  Guest  d  al.  v.  Beeson,  246,247,  248. 

DELIVERY.     See  Deed.  4,  5,  6,  8.    Contracts,  8,  9, 10. 

DEMAND  AND  REFUSAL.     See  Lien,-  1,  2. 

DEMISE.    See  Landlord  and  Tenant. 

DEPOSITIONS.     See  Commission  De  Bene  Esse,  1. 

DEVISE. 

1.  A  general  devise  in  the  introductory  clause  of  a  will,  indicating  a 
purpose  on  the  part  of  the  testator  to  dispose  of  all  his  estate  by  the 
will,  cannot  enlarge  a  subsequent  and  particular  devise  of  land  without 
words  of  limitation,  to  a  fee.     Dodd  v.  Doe  d.  Dodd,  76. 

2.  The  heir  at  law  can  only  be  disinherited  by  express  words  con- 
tained in  the  will,  or  by  a  plain  and  unequivocal  intention  appearing 
upon  the  face  of  the  instrument  when  carefully  and  attentively  consid- 
ered, or  by  necessary  implication  of  law  giving  an  estate  in  fee  ia  the 
lands  devised  to  the  devisee. 

8.  A  testator  in  the  preceding  items  of  his  will  bequeathed  several 
legacies  to  his  other  children  and  heirs  at  law  separately  by  name,  ac- 
companying the  bequest  to  each  with  the  concluding  words  "and  to 
have  no  more  of  my  estate,"  and  in  a  succeeding  item  of  his  will 
devised  all  his  lands  to  one  of  his  sons  without  any  words  of  inherit- 
ance or  limitation  in  the  devise.  Held  that  the  devisee  took  but  a  life 
estate  in  the  lands  devised,  and  that  it  was  not  enlarged  in  the  absence 
of  any  words  of  inheritance,  or  limitation,  by  construction,  or  implica- 
tion to  an  estate  in  fee,  by  reason  of  the  foregoing  words  added  to  the 
bequests  and  legacies  to  his  other  heirs  ai  law. 

4.  When  a  debt  or  legacy  accompanying  such  a  devise  of  land  is  di- 
rected to  be  paid  to  another,  and  is  charged  by  the  testator  on  the  de- 
visee personally  to  pay  it,  it  will  by  implication  of  law  enlarge  the  estate 
80  devised,  and  which  would  otherwise  be  but  an  estate  for  life,  to  an 
estate  in  fee.  But  no  such  implication  of  law  arises,  and  the  estate  so 
devised  will  not  be  so  enlarged,  when  the  debt,  or  legacy  to  be  paid  is 
charged  upon  the  land  itself  so  devised,  or  upon  the  testator's  estate 
generally,  or  upon  his  personal  estate  in  particular,  and  not  upon  the 
divisee  personally.     Doe  d.  Scott  and  Wife  v.  Alexander,  '234,  235. 

5.  An  action  at  law  will  not  lie  for  a  legacy  charged  on  the  devisee 
of  the  lands  and  directed  to  be  paid  by  him  in  consideration  of  the  lands 
devised  to  him.     Taylor  and  Wife  v.  Reynold's  Executor,  285. 

6.  A  devise  in  the  following  terms,  ''  it  is  also  my  will  and  desire 
that  my  son  Samuel  T.  be  schooled,  clothed  and  supported  out  of  the 
rente  of  my  farm  until  he  arrives  to  the  age  of  twenty  one,  and  then  for 
it  to  be  equally  divided  between  him  and  Leander,  and  all  the  overplus 
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of  rents  more  than  keeps  him  the  said  Samuel,  to  be  laid  ont  in  repairs 
and  improvements  on  the  farm,  such  as  posts  and  rails,  clover  seed  Ac," 
gave  but  a  life  estate  in  one  half  of  the  farm  to  Leander,  notwithstand 
ing  ihe  testator  in  other  clauses  in  the  will  gave  to  his  other  sons  "a  full 
discharge  of  all  accounts  he  had  against  them  allowing  that  what  he 
had  given  them  and  done  for  them  in  his  life  time  to  be  equal  to  what 
he  had  left  to  his  other  children  in  the  will,"  and  otherwise  evinced 
the  desire  and  iulentioa  to  make  what  he  supposed  would  be  a  fair  and 
equal  distribution  of  all  his  property  among  his  several  children.  Doe 
d.  Cooper  v.  Biddie,  402. 

7.  Although  the  first  rule  in  relation  to  the  construction  of  a  will  is  to 
ascertain  and  give  effect  to  the  intention  of  the  author  of  it,  if  it  is  not 
inconsistent  with  the  rules  or  principles  of  law  applicable  to  such  an 
instrument,  yet  the  heirs  at  law  caanot  be  disinherited  by  it  without 
express  words,  or  a  clear  and  certain  intention  apparent  upon  the  face 
of  it,  to  give  the  lands  in  a  good  and  valid  devise  to  another. 

8.  When  the  secondary  and  subordinate  provisions  of  a  will  are 
vague,  confused  and  uncertain,  and  the  same  seems  to  be  the  case  with 
the  main  devises  in  it,  and  the  chief  design  and  intention  indicated  in 
it  unquestionably  is  that  neither  the  devisees  named  in  it,  nor  the  heirs 
at  law  shall  ever  have  the  right  or  power  to  sell  the  lands  devised,  but 
that  they  shall  always  be  rented  out  for  the  benefit  of  the  devisees  and 
their  descendants,  the  rents,  and  profits  thereof  to  be  equally  divided 
between  them  forever,  the  devise  will  for  these  reasons  be  held  to  be 
inoperative  and  void.     Doe.  d.  Melvin  and  Wife  v.  Halloway,  527. 

See  Wills. 

DISTRESS.     See  Landlord  and  Tenant,  1. 

DIVISION  WALLS. 

L  There  is  nothing  in  tne  statute,  Rev.  Code  228,  to  forbid  a  party 
erecting  a  division  wall  on  the  boundary  line  between  him  and  an  ad- 
joining lot-owner  in  the  City  of  Wilmington,  from  constructing  it  with 
windows,  or  openings  in  it,  although  they  may  abridge  or  impair  the 
convenient  use,  privacy,  occupation  and  enjoyment  of  the  messuage 
and  premises  of  such  adjoining  owner. 

2.  The  general  principle  of  the  common  law  on  the  subject  is  that 
no  action  lies  for  opening  windows  in  party  or  boundary  walls.  The 
only  remedy  for  the  party  who  is  thus  incommoded,  is  by  blinds,  or 
some  other  erection  on  his  own  premises,  to  obstruct  or  exclude  the 
view  from  such  windows  or  openings  which  the  owner  of  them  cannot 
prevent,  unless  they  have  acquired  the  privilege  of  ancient  windows,  or 
openings  in  such  wall. 

3.  But  if  the  roof,  or  cornice  of  any  building  so  erected  under  the 
provisions  of  the  statute,  or  if  the  water  spout  attached  to  it,  is  so  con- 
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structed  as  to  project  beyond  the  line  of  such  division  wall  and  over- 
hang, or  overshadow  any  part  of  the  close  and  premises  of  such  adjoin- 
ing owner,  it  will  constitute  an  unlawful  and  wrongful  encroachment 
upon  the  property  of  the  latter,  for  which  an  action  will  lie.  Pierce  v. 
Lemon,  519. 

DOWER. 

1.  Upon  an  application  to  the  Orphans'  Court  by  an  administrator 
to  sell  lands  of  the  decedent  for  the  payment  of  his  debts,  the  court 
has  power  to  order  the  sale  of  the  same,  or  any  part  of  ihem,  subject 
to  his  widow's  right  of  dower  therein  ;  and  the  purchaser  thereof,  sub- 
ject to  such  reservation,  or  condition,  if  not  appealed  from,  will 
be  afterward  estopped  from  disputing  the  validity  of  her  marriage  to 
the  decedent,  and  her  right  and  title  to  dower  in  the  premises ;  and 
if  after  the  confirmation  of  the  sale  to  the  purchaser,  dower  is  as- 
signed her  out  of  the  premises  so  purchased  by  him,  she  will  likewise 
be  estopped  from  denying  his  title  and  estate  in  the  same  under  the 
sale. 

2.  A  negro,  or  mulatto  is  a  competent  witness  for  a  white  person  in 
a  suit  against  a  negro  or  mulatto,  although  he  cannot  be  a  witness  for 
the  latter  against  the  former  in  the  same  suit ;  and  it  is  no  objection 
to  his  competency,  that  the  rights  of  the  parties  are  not  mutual  and 
equal  in  this  respect. 

3.  Where  a  husband,  or  a  wife  ife  a  party  to  a  suit  and  immediately 
interested  in  the  result  of  it,  neither  is  a  competent  witness  for  the 
other,  even  to  prove  their  marriage,  or  any  other  fact  in  the  case. 

4.  If  the  validity  of  a  marriage  be  disputed  on  the  ground  of  the 
extreme  youth  of  the  wife  at  the  time  it  was  solemnized,  and  although 
she  went  through  the  ceremony,  it  was  with  evident  reluctance  on  her 
part  throughout,  and  that  she  never  indeed  consented  to  it,  and  after- 
ward would  not  live  with  her  husband,  it  is  a  question  of  fact  which 
the  court  will  leave  to  the  jury  to  determine  and  decide  whether  it  was 
a  marriage  between  them,  or  not.   Doe  d.  Burton  v.   Wright,  49,  50. 

DUE  BILL. 

1.  A  partial  failure  of  the  consideration,  is  no  defence  in  an  action 
upon  a  due  bill. 

2.  If  the  purchaser  of  a  horse  pays  a  larger  part  of  the  price  agreed 
to  be  given  for  him,  and  gives  his  due  bill  for  the  balance,  and  after- 
ward discovers  a  latent  disease  and  defect  iu  him  and  in  consequence 
of  it,  soon  sells  him  to  another  for  less  than  the  amount  of  the  due 
bill,  it  will  not  be  .such  a  failure  of  the  consideration  for  which  it  was 
in  part  given,  as  will  constitute  a  defence  to  the  action  upon  it. 

3.  But  it"  the  seller  knew  of  such  disease  and  defect  in  the  horse  at 
the  time  of  the  sale  and  fraudulently  concealed  it  from  tlie  purchaser, 
or  falsely  deceived  him  in  regard  to  it,  it  will   constitute  such   a  fraud 
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as  will  vitiile  the   sale,   and  he  will   not  be  entitled  to  recover  in    the 

action  upon  it.  Carpenter  v.  Phillips,  524. 
DYING  DECLARATIONS.  See  Murder,  1. 
ELEGIT. 

1.  In  an  inq'aisition  upon  a  writ  of  elegit,  it  is  the  duty  of  the  sheriff 
to  hear  an'l  decide  every  question  arising  in  regard  to  the  competency 
of  witnesses  and  the  adjiiisibility  of  evidence,  for  it  is  not  the  province 
of  the  jury  lo  determine  such  q  lestions,  and  he  cannot  submit,  or  del- 
egate such  a  power  to  ihem. 

2.  So  fir  as  the  execution  of  the  writ  of  elegit  is  merely  ministerial, 
it  may  be  performed  by  tbe  sheriff's  deputy. 

8.  The  writ  of  elegit  is  not  a  common  law  writ,  even  in  England, 
but  is  founded  upon  and  given  by  the  Statute  of  Westm.  2d.  (13  Ed.  1. 
Chap.  18  )  Although  it  is  different  there  in  several  respects,  from  what 
it  is  under  the  statute  of  this  State,  whilst  in  others  it  is  essentially  the 
same. 

4.  Both  by  the  practice  there  and  by  the  practice  here,  on  entering 
upon  the  execution  of  a  writ  of  elegit,  the  sheriff  is  in  all  cases  to 
empanel  a  jury  of  twelve  men  who  must  be  duly  qialifiel  to  make 
inquiry  in  that  country  of  all  the  goods  and  chattels  of  ihe  defendant 
and  to  appraise  the  sirae,  and  also  to  inquire  as  to  the  s^'izia  and 
value  of  all  his  lands  and  tenements  which  ho  had  at  the  time  of  the 
recovery  of  tue  judgment,  or  at  any  time  thereafter;  but  here  the  jury 
is  only  to  inq  lire  as  to  the  seizin  and  v.ilue  of  the  lands  aad  tene- 
ments which  the  defendant  h<iJ  whea  the  judgnent  was  recovered  and 
at  any  lime  afterward  ;  and  upon  such  inquisition  it  was  f)rmerly  the 
practice  there,  for  the  sheriff  to  deliver  all  the  goods  and  chitteis,  ex- 
cept be  ists  of  the  plough,  and  a  moiety  of  the  lands  to  the  plaintiff, 
on  which  the  goods  and  chitlels  became  his  absolute  proper;y  af.  the 
price  of  their  appraisement  or  valuation,  but  to  h  )ld  the  moieiy  of  the 
lands  only  until  the  residue  of  the  debt  should  be  levied  and  saii-fied. 
But  this  practice  is  no  Ijnger  pursue  1  by  the  sheriff  in  that  country, 
for  he  now  only  delivers  legil  pos-tession  of  the  land  to  the  piaiiiiffon 
the  writ  of  elegit,  and  leaves  him  to  bring  his  action  of  t-jectment  on 
the  re' urn  of  the  writ  and  inqiisitijn  to  obtain  the  actu  il  possession. 
Under  the  sla-ule  of  this  Stiite,  however,  if  the  defendant  in  the  writ, 
or  any  one  holding  under  him.  i?  in  poss'^ssion  of  the  land,  the  jury 
are  only  to  inq  lire  into  the  seizin  and  value  of  it,  and  whether  it  is 
liable  to  be  taken  in  execution  f>r  the  debt,  and  if  they  tind  the  de- 
fendant, or  any  [person  hoi  ling  un  ler  hiiu,  in  possession,  it  is  n.ade 
the  (1  i!y  of  the  sheriff,  without  in(j'iiroig  into  the  title  of  the  defendant 
thereto,  in  such  cise,  to  re  novo  the  det'tMulaiu,  i»r  the  [lers on  so  in 
possession,  and  to  deliver  tlie  premises  to  the  [>lainliff,  or  lis  iij;etit 
not  the  one  half,  as  under  the  English  statute,  to  hold  for  an  iiulelinite 
period   until  the  debt  is  salished,  but  the    whole  until    out  of  the  reuta 
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and  profi's  the  debt  is  paid,  provided  the  term  sball  not  exceed  seven 
years.  But  if  upon  the  inquiry  the  jury  shall  not  find  the  defendant, 
nor  any  one  holding  under  him  in  possession  of  the  lands  and  tene- 
ments mentioned  in  the  writ,  butoiher  person  or  persons  in  poss-ission 
thereof,  then  the  sheriff  here  is  not  in  such  case,  to  remove  the  per- 
son or  persons  in  possession,  but  the  jury  is  to  proceed  further  in  their 
inquisition  and  inquire  also  into  the  title  of  the  defendant  thereto,  and 
whether  the  same  ure  liable  to  be  taken  in  execution  for  the  debt ;  and 
if  it  be  so  found,  the  court  will  up  'n  the  return  of  the  writ  and  inqui- 
sition, on  the  application  of  the  plaintiff,  award  a  writ  in  the  nature  of  a 
writ  of  habere  facias  possessionem  to  put  him  in  possession  of  the  prem- 
ises. For  in  neither  case,  is  it  necessery  for  him  under  the  statute  of 
this  State,  as  under  the  practice  in  'England,  to  resort  to  an  action  of 
ejectment  to  obtaia  the  actual  possession.  The  finding  of  the  jury  up- 
on an  inquisition,  however,  is  not  conclusive  under  the  statute  of  this 
State,  but  a  person  removed  from  lauds  under  a  writ  of  elej;it,  or  any 
other  person  may  maintain  an  ejectment  to  recover  possestion  of  the 
same,  notwithstanding  such  finding,  if  the  land  was  not  liable  to  be 
taken  for  the  debt  in  qu-jstion. 

5,  The  inquisition- must  in  all  cases  include  nn  inquiry  into  the 
seizin,  value,  quantity  and  location  of  the  laud,  and  contain  a  descrip- 
tion of  it,  as  well  as  an  inquiry  into  the  fact  whether  it  is  liable  to  be 
taken  in  execution  for  the  debt  ;  and  when  ttie  title  of  the  defendant 
in  the  writ  thereto,  is  to  be  inquired  into  pursuant  to  the  provisions  of 
the  statute,  the  inquisition  should  also  state  and  set  forth  his  title  there- 
to as  found  by  the  jury,  as  the  grounds  on  whifh  the  court  may  award 
the  writ  in  the  nature  of  a  writ  of  habere  facias  possessionem  on  the 
application    of  the  plaintiff. 

6.  But  it  is  not  sufficient  for  the  jury  to  find  in  any  case  simply,  that 
the  lands  and  tenements  mentioned  in  the  writ,  were  not  liable  to  be 
taken  in  execution  for  the  debt,  without  disclosing  in  the  inquisition, 
the  grounds  and  reasons  for  such  a  conclusion  on  their  part.  Such  a 
return  and  inqinsiiion  held  insufficient.  liubinsons  Admr.  v.  Milby'a 
Adinr.,   138,  139. 

EQUITABLE  DEFENCES.     See  Appeal,  2. 

EQUITABLE  ESTATES.     See  Trust.^,  1,  2,  3,  4,  5,  6,  7, 

ERROR.     See  Practice,  12. 

ESTOPPEL.    See  Attacument,  6.  Dower,  1,  Pleading,  10.  Sheriff,  6. 

EVIDENCE. 

1.  In  a  civil  action  for  assault  and  battery,  the  previous  conviction 
and  fine  of  the  defendant  in  a  criminal  prosecution  for  the  same  as- 
sault and  battery  is  not  admissible  in  evidence  to  mitigate  the  damages. 
Keller  V.  Taylor,  20. 

2.  Though  part  owners  of  a  vessel  cannot  be  sued  as  partners,  yet 


INDEX.  665 

KVIDESCE-Continuid. 

if  they  joiatlj  act  together  ia  procaring  and  parchasiag  freight  for  her 
and  ia  superiateadiag  the  ship  neat  of  it,  and  draw  drafis  for  the 
proceeds  of  it  ia  their  joint  name  in  the  style  of  a  firm,  the  jury  may 
consider  it  evidcsace  that  they  were  partners  in  such  busiaeas  ;  and  if 
they  buy  a  bill  of  go  ids  on  credit,  ia  their  joint  name,  being  together 
at  the  time,  they  will  be  liable  for  the  goods  as  partners.  /.  yF.  Bacon 
V.  W.  <fc  J.  Cannon,  47. 

8.  If  the  validity  of  a  marriage  be  disputed  on  the  ground  of  the 
extreme  youth  of  the  wife  at  the  time  it  was  solemnized,  aad  although 
she  weat  through  the  ceremoay,  it  was  with  erideat  reluctance  ou  her 
part  throughout,  and  that  she  oever  indeed  consented  to  it,  and  after- 
ward would  not  live  wicn  her  husband,  it  is  a  question  of  fact  which 
the  court  will  leave  to  the  jury  to  determiae  aod  decide  whether  it  wa« 
a  marriage  between  theja  or  n  jt.     Doe  d.  Burton  v,   Wright,  49.  50. 

4.  An  award,  or  report  on  a  submission  to  arbitration,  or  rule  of 
reference  out  of  Court,  "  of  all  matters  in  controversy  between  the 
parties,"  is  not  conclusive  as  to  all  such  matter,  but  the  same  may  b ; 
inquired  into,  and  evidence  is  admissible  to  prove  that  a  matter  within 
the  terms  and  scope  of  the  submission,  or  reference,  was  not  included 
in  it'and  was  not  considered  by  the  referees,  or  arbitrators.  Robinson 
V.  Burton,  02. 

6.  In  an  action  by  a  father  for  the  seduction  of  his  daughter,  if  she 
was  of  age  at  the  time,  the  loss  of  some  actual  service  on  her  part  by 
the  father,  inconsequence  of  it,  must  be  proved  to  maintain  it;  but 
any  service,  however  slight,  will  b?  sufficient  for  this  purpose.  This, 
however,  is  but  the  basis  on  which  the  action  is  founded  ;  for  the  jury 
in  estimating  the  injiry  sustained  by  him,  may  take  into  consideration 
the  wounded  feelings  and  afifdciions  of  the  parent,  the  wrong  done  to 
him  in  his  domestic  and  social  relations,  the  stain  and  dishonor  brought 
upon  his  family  and  the  grief  and  affliction  which  he  may  have  suffered 
in  consequence  of  it,  and  award  damiges  accordingly  ;  but  exemplary, 
or  vindictive  damages,  as  they  are  called,  are  only  proper  in  cases 
characteriz }d  by  circamstaices  of  gross  aggrava'ion,  or  enormity,  and 
are  not  to  be  allowed  in  ordinary  cases  and  in  the  absence  of  such  cir- 
cumstances. 

9.  It  may  be  proved  in  what  manner  and  on  what  terms  the  defend- 
ant visited  the  daughter,  the  family  and  her  relations  ;  but  not  that  he 
visited  her  with  a  view  to  marriage,  or  that  he  made  her  any  promise 
of  marriage. 

7.  The  pecuniary  means  and  fortune  of  the  defendant  may  also  be 
proved  in  the  action,  with  a  view  to  the  assessment  of  damages. 

8.  But  evidence  as  to  the  general  character  of  the  defendant,  is  not 
admissible  in  the  action.     Herring  v.  Jester,  GO. 

9.  There  ia  no  law  in  this  State  which  requires  that  a  deputy  sheriff 
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should  be  appointed  in  writing,  and  in  an  action  by  him  against  the 
sheriff  to  recover  for  services  rendered  as  such,  he  will  be  entitled  to 
recover  without  proof  of  his  appointment  in  writing.  Morris  v.  IVest^s 
Admr.  123. 

10.  In  an  action  of  ejectment  to  recover  an  estate  for  life  as  tenant 
by  the  curtesy,  the  marriage  of  the  plaintiff  to  his  deceased  wife  may 
be  proved  by  facts  and  circumstances,  such  as  cohabitation  as  man  and 
wife  lawfully  married  to  each  other,  proclaiming  and  representing 
themselves  uniformly  to  be  so,  and  visiting  and  being  received,  recog- 
nized and  entertained  amoung  their  relatives,  friends  and  acquaintances 
as  such.     Doe  d.  Jackson  y.  Collins,  128. 

11.  In  an  inquisition  upon  a  writ  of  elegit,  it  is  the  duty  of  the 
sheriff  to  hear  and  decide  every  question  arising  in  regard  to  the  com- 
petency oi  witnesses  and  the  admissibihty  of  evidencf,  for  it  is  not  the 
province  of  the  jiry  to  determine  such  questions,  and  he  cannot  sub- 
mit or  delegate  such  a  power  to  thena.  Robinson's  Admr.  v.  Milby's 
Admr.,  138. 

12.  In  an  action  on  the  case  for  fraud  and  deceit  practiced  on  the 
plaintiff  by  the  defendant  in  a  written  contract  of  sale  of  timber  on  a 
tract  of  woodland,  in  which  the  limits  of  the  tract  are  not  stated,  it  is 
competent  to  prove  that  the  defendant,  after  the  execution  of  the  con- 
tract, stated  find  pointed  out  the  limiis  to  the  plaintiff.  The  foundation 
of  the  action  being  the  fraud  and  deceit  alleged  by  the  plaintiff  in  the 
transaction,  the  representations  made  by  the  defendant,  and  by  reason 
of  which  the  plaintiff  was  induced  to  make  the  purchase,  must  not 
only  be  proved  to  have  been  filse  and  untrue,  but  also  that  the  defend- 
ant knew  them  to  be  untrue  when  he  made  them  ;  and  it  must  also  be 
shown  that  such  represent  itioiis  were  made  to  th'^  plaintiff,  or  his  ag'^nt, 
before  or  at  the  time  of  making  the  contract.  Herring  v.  Draper,  158. 

13.  The  mere  recording  of  a  deed  in  the  office  of  the  Recorder  of 
Deeds  for  the  county,  even  by  the  authority  of  the  grantor,  is  net  of 
itself,  evidence  of  its  delivery.     Doe  d.  Guest  et  af.  v.  Beeson,  2 16.  7,  8. 

14.  If  a  special  contract  be  entered  into  to  build  a  mill  for  a  specific 
price,  and  the  mill  is  built  and  the  special  contract  is  executed,  the 
builder's  book  of  original  entries  of  charges  for  daily  work  and  m-tteri- 
als  furnished  in  buildine;  it,  is  not  evidence  to  prove  the  work  done,  or 
the  supply  of  the  materials,  or  the  value  of  either  :  for  in  such  a  case, 
he  is  confined  to  his  special  contract  and  must  recover  strictly  accord- 
ing to  the  terms  of  it. 

15.  But  if  there  is  no  special  agreement  in  the  case,  or  if  the  work 
was  commenced  and  prosecuted  to  a  certain  stage  under  a  special  agree- 
ment for  a  specific  price  for  building  and  completing  it,  and  it  was  then 
rescinded  or  abandoned  by  reason  of  the  misoonduct  of  the  other  party 
in  unreasonably  interfering  with,  or  interrupting  the  regular  prosecu- 
tion of  the  work,  his  book  of  original  entries  are  admissible  and  com- 
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petent  evidence  for  the  purposes  above  stated  ;  but  though  admissible 
and  competent  evidence  in  either  of  the  latter  cases,  to  prove  the  work 
done  and  the  materials  furnished,  and  the  value  of  both,  it  is  not  con- 
clusive evidence  ;  for  the  jury  must  take  into  consideration  all  the  facts 
and  circumstances  proved  in  the  case,  and  determine  from  the  evidence 
before  them,  the  amount  of  work  done  and  of  the  materials  furnished 
and  the  value  of  each  and  make  up  their  verdict  in  accordaace  with  it. 
McDanid  v.  Webster,  305,  306. 

16.  Letters  in  the  French  language  offered  in  evidence,  ordered  by 
the  court  to  be  translated  into  English  by  a  translator,  and  such  cojiies 
sworn  to  by  him,  to  be  read  in  evidence.     Geylin  v.  de  Villeroi,  311. 

17.  In  an  action  for  malicious  prosecution,  the  fact  that  the  name 
of  the  defendant  is  endorsed  on  the  indictment  as  a  witness,  is  not  of 
itself  sufficient  evidence  that  he  instigated  the  prosecution  ;  but  if  he 
was  the  active  agent,  or  was  instrumental  in  bringing  the  charge  before 
the  Attorney  General  and  the  grand  jury,  then  he  was  the  prosecutor 
in  the  case  ;  and  to  determine  this  question,  the  jury  may  consider  the 
fact  that  his  was  the  only  name  endorsed  as  a  witness  on  the  iniHctmeot 
and  that  he  was  the  only  witness  examined  for  the  prosecution  on  the 
trial  of  it.  The  proof  necessary  to  sustain  the  action.  The  measure 
of  damages.     Anderson  v.  Callaway,  32 1. 

18.  To  prove  the  mere  possession  of  real  estate,  parol  evidence  is 
always  competent. 

19.  A  receipt  and  release  by  two  of  the  heirs  at  law,  one  of  whom 
was  the  administrator  of  the  deceased  plaintiff  in  the  judgment,  execu- 
ted to  one  of  the  ter-tenants  of  the  defendant  in  it,  of  his  portion  of  the 
land  bound  by  the  lien  of  the  judgment  on  his  paying  his  proportion  of 
it,  will  not  be  presumed  or  construed  by  the  court  in  a  suit  by  such  ad- 
ministrator on  the  judgment  against  the  ter-tenants,  to  have  been  exe- 
cuted by  him  in  his  representative  capacity  as  such  administrator,  nor 
will  it  be  admitt'id  in  evidence  as  such  without  the  consent  of  the  op- 
posite party,  as  a  payment  pro  tanto  upon  the  judgment. 

20.  A  judgment  after  the  lapse  of  twenty  years  without  any  payment, 
or  process  upon  it,  or  any  acknowldgment  of  it  in  the  mean  time  as 
a  subsisting  debt,  or  any  explanation  of  it  so  remaining,  will  be  pre- 
sumed in  law  to  be  paid.  This  presumption,  however,  may  be  rebutted 
by  facts  and  circumstances  which  it  is  incumbent  on  the  party  seeking 
to  enforce  the  payment  of  it,  to  prove  and  establish,  such  as  the  known 
insolvency,  or  utter  inability  of  the  defendant  to  pay  it  in  the  mean 
while.  But  a  writ  oi  fieri  facias,  or  any  other  process  of  execution 
issued  upon  it,  and  particularly,  when  the  latte:  has  proceeded  to  a 
levy  on  the  goods  and  chattels,  lands  and  tenements  of  the  defendant, 
and  a  sale  thereof  and  the  application  of  a  portion  of  tlie  proceeds  to  a 
payment  upon  it,  ia  not  only  strong,  but  conclusive  evidence  to  rebut 
such  presumption.  Robinson'' s  Admr.  v.  Milby' s  Admr.,  and  Ter- 
tenants,  387. 
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21.  In  an  action  oi  a  constable's  bond  against  him  and  bis  sareties, 
parol  evidence  is  not  admissible  to  prove  that  an  execution  was  issaed 
to  him  by  a  justice  of  the  peace  on  a  judgment  and  that  it  was  not  re- 
turned by  him.     Cummina  v.  Hayden  et  al.  400. 

22.  In  an  action  upon  a  note  under  seal,  proof  by  the  attesting  wit- 
ness that  he  drew  it  at  the  instance  and  request  of  the  party  to  whom 
it  was  given  and  that  he  signed  it  as  the  witness  to  it  ;  that  it  was  at  a 
vendue  of  that  par^y,  at  which  he  was  clerk,  and  that  he  remembered 
that  the^ther  party  was  at  the  vendue  :  also,  that  he  had  seen  him 
write,  was  acquainted  witi  liis  handwriting,  and  that  his  signature  to 
the  note  was  in  his  name  and  handwriting,  but  he  could  not  say  he  saw 
him  sign  it,  or  that  he  heard  him  acknowledge  it,  will  not  be  sufficient 
proof  to  admit  the  note  to  go  to  the  jury. 

23.  But  if  he  farther  testifies  that  he  drew  as  many  as  a  hundred 
notes  that  day  for  persons  who  had  bought  goods  at  the  vendue,  that 
it  was  not  his  custom  to  sign  and  that  he  never  did  sign  his  name  as  a 
witness  lo  a  note,  or  any  other  written  instrument,  before  the  signing 
of  it  by  the  person  giving  it;  and  that  he  did  not  sign  the  note  in  ques- 
tion, or  any  other  note  that  day  before  it  was  signed  by  th°  person  who 
was  to  give  it ;  and  from  the  fact  that  he  knew  the  signatures  to  it,  that 
of  the  party,  as  well  as  his  own  as  a  witness,  to  be  genuine,  and  from 
his  recollection  of  the  circumstances  attending  the  transaction,  he  had 
no  doubt  that  he  witnessed  the  execution  of  it  by  the  party,  and  either 
saw  him  sign  it,  or  heard  him  acknowledge  it  as  his  note,  or  as  his  sig- 
nature, before  he  subscribed  it  as  a  witnes-!,  it  will  be  sufficient  proof 
to  admit  it  to  the  jury,     Hopkins  v.  Mathews,  Admr.  571. 

24.  Although  the  general  rule  of  law  is  that  no  one  is  to  be  presum- 
ed to  be  dead,  until  the  expiration  of  seven  years  from  the  time  he  was 
last  seen  or  heard  of,  yet  his  death  may  by  presumed  after  a  shorter 
period  of  time,  if  the  facts  and  circumstances  proved  will  warrant  such  a 
presumption  in  the  case.  But  stricter  and  stronger  presumptive  proof 
will  be  required  to  warrant  it  in  the  latter  instance.  Garden  v.  Gar- 
dm's  Will,  574. 

25.  Dying  declarations  when  admissible  in  evidence,  constitute  a 
well  known  exception  in  more  respects  than  one,  to  the  fundamental 
principle  which  prevails  generally,  for  they  are  admitted  without  the 
sanction  and  obligation  of  an  oath,  as  well  as  in  apparent  derogation 
of  the  provision  of  the  constitution  which  guarantees  to  the  accused 
the  right  to  meet  and  confront  the  witnesses  against  him  face  to  face 
on  the  trial  of  the  case,  and  are  admissible  when  made  under  a 
solemn  apprehension  of  impending  and  speedy  death,  although  the  de- 
ceased survived  the  mortal  wound  until  twenty  five  days  afterward. 
State  V.  Oliver,  585. 

See  Witness.     Deed,  1.     Elegit,  1.     Principal  and  Agent,  1.   Wills. 
C0NTBACT8,  7,  14,  15. 
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In  an  action  on  a  constable's  bond  against  him  and  his  sureties,  pa- 
rol evidence  is  not  admissible  to  prove  that  an  execution  was  issued 
to  him  by  a  Justice  of  the  Peace  on  a  judgment  and  that  it  was  not 
returned  by  him.     Cummina  v.  Haydon  et  al.,  400. 

See  Practice,  2,    6,    11,14,17. 

EXECUTORS  AND  ADMINISTRATORS. 

If  either  party  sues,  or  is  sued  as  an  executor,  or  administrator,  and 
there  are  mutual  debts  between  the  testator,  or  intestate  and  the 
other  party,  one  debt  may  be  set  oflF  against  the  other. 

2.  An  heir  at  law  and  distributee  of  the  personal  estate  of  a  deceased 
person,  is  not  a  competent  witness  without  release,  for  his  administra- 
tor in  an  action  to  recover  a  share  due  the  deceased  on  a  recognizance 
in  the  Orphans'  Court. 

3.  As  between  brothers,  or  near  relations,  the  law  will  not  imply  a 
contract,  or  promise  on  either  part  to  pay  for  support  and  maintenance, 
on  the  one  side,  or  for  work  and  labor  on  the  other;  and  without  proof 
of  an  express  contract,  or  promise  to  pay  in  such  a  case,  no  action  of 
assumpsit  can  be  maintained  by  the  one  against  the  other.  State  use 
Connoway' s  Admr.  v.  Cunnoway,  206. 

4.  An  action  of  debt  will  lie  by  one  Jidministrator  against  another  to 
recover  his  half  of  the  commissions  allowed  by  the  Register  on  the 
several  accounts  passed  before  him  on  the  estate  of  their  decedent. 
Bush  V.  McCornb,  546. 

See  DowER,  1.   Chancery.  Evidence,  19. 
FALSE  RETURN.     See  Sheriff,  3,  4,  5,  6,  7. 
FENCES.     See  Raii.road.s,  2,  3,  4,  5. 
FIERI  FACIAS.     See  Practice,  2,  6,  14,  17. 
FOREIGN    ATTACHMENTS.     See   Attachment,  5,  6.     Limitation  of 

Actions,  2,  3,  8,  6,  7,  8. 
FRAUD. 

1.  The  17th  section  of  the  English  Statute  of  Frauds,  29th  Charles 
2ad  is  not  in  force  in  this  State      Alderdice  et    al     v.  Truss  el  al.  268. 

2.  On  the  commoi  counts  for  work  and  lal  or  to  recover  for  partial 
services  under  a  special  agropmcnt  not  to  be  performed  within  one  year, 
and  not  in  writing,  the  defendant  cannot  give  the  special  agreement  in 
evidence,  nor  prove  the  terms  of  it  as  a  defence  against  the  action. 
Although  the  provision  of  the  statute  of  frauds  on  the  subject  is  that 
no  action  shall  be  brought  whereby  to  charge  any  persoii  upon  any  ag- 
reement not  to  be  performed  within  the  space  of  one  year  from  the  date 
thereof.unless  the  same  shall  be  in  writing  kc,  it  applies  as  well  to  a  de- 
fendant as  to  the  plaintifl'   in  an  action,  for  the    meaning  and  object  of 
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the  prohibition  is  that  the  court  shall  not  take  cognisance  of  any  such 
contract,  unless  the  requirements  of  the  statute  have  been  complied 
with  in  the  mode  of  making  and  evidencing  it.  McGartland  v.  Steward 
d:  Clarke,  277. 

8.  Fraud  in  the  usual  sense  and  meaning  of  the  term  is  never  presum- 
ed in  law,  but  it  must  be  proved  by  the  party  who  alleges  it,  like  any 
other  fact,  to  the  satisfaction  of  the  jury. 

4.  If  pending  an  amicable  action  between  parties  who  have  mutual 
accounts  against  each  other  on  a  rule  of  reference  out  of  court,  the  de- 
fendant institutes  proceedings  in  bankruptcy  under  the  act  of  congress, 
and  files,  as  required  by  it,  under  his  oath,  a  list  of  his  creditors  and  of 
the  several  sums  respectively  due  to  them,  and  also  of  his  debtors  and 
the  several  sums  respectively  due  from  them,  and  inserts  in  the  latter 
list  the  name  of  the  plaintiflF  with  the  amount  claimed  to  be  due  from 
him,  but  omits  to  insert  his  name  in  the  list  of  his  creditors  or  any 
amount  as  due  to  him  ;  stating  however  that  there  were  mutual  and 
unsettled  accounts  between  them,  and  referring  to  the  fact  that  the 
same  were  then  in  the  course  of  amicable  litigation  between  them  as 
before  mentioned,  it  is  no  evidence  of  fraud  to  effect  or  invalidate  his 
discharge  in  bankruptcy,  notwithstanding  the  plaintiff  afterward  ob 
tains  judgment  against  him  in  the  amicab'e  action  and  before  the  final 
discharge  of  the  defendant  in  bankruptcy.  For  it  was  not  incumbent 
upon  the  latter  after  the  recovery  of  the  judgment  to  add  the  former  to 
the  list  of  his  creditors  with  the  amount  of  the  judgment  due  him  ; 
whilst  it  was  competent  for  the  plaintiff,  to  have  appeared  in  the  court 
in  which  the  proceeding  was  yet  pending  and  proved  his  judgment 
before  the  final  discharge  of  the  defendant  in  bankruptcy.  Randall 
V.  Suttons's  Exr.,  610. 

5.  A  partial  failure  of  the  consideration,  is  no  defence  in  an  action 
upon  a  due  bill.  If  the  purchaser  of  a  horse  pays  a  larger  part  of  the 
price  agreed  to  be  given  for  him,  and  gives  his  due  bill  for  the  balance, 
and  afterward  discovers  a  latent  disease  and  defect  in  him  and  in  con- 
sequence of  it  soon  sella  him  to  another  for  less  than  the  amount  of 
the  due  bill,  it  will  nrt  be  such  a  failure  of  the  consideration  for  which 
it  was  in  part  given,  as  will  constitute  a  defence  to  an  action  upon  it. 

6.  But  if  the  seller  knew  of  such  disease  and  defect  in  the  horse  at 
the  time  of  the  saU  and  fraudulently  concealed  it  from  the  purchaser, 
or  falsely  deceived  him  in  regard  to  it,  it  will  constitute  such  a  fraud 
as  will  vitiate  the  sale,  and  he  will  not  be  entitled  to  recover  in  the 
action  upon  it.   Carpenter  y.  Phillips,  624. 

7.  Secret  by-bidding,  or  puffing  at  a  public  sale  is  not  lawful.  The 
employment  tf  a  puffer  to  enhance  the  price  of  the  property,  is  not 
only  opposed  to  the  soundest  principles  of  public  policy,  but  a  sale 
made  under  such  circumttances,  is  a  fraud  upon  the  purchaser,  and  is 
consequently  invalid  in  law.   Bradley's  Executor  v.  Baynard,  569. 
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See  Contracts,  7, 16,  18.     Deed,  8.    Evidence,  12. 

GUARANTY. 

If  there  be  two  mercuntile  firms  doing  basiness  under  different 
names,  but  composed  of  the  same  members,  a  letter  of  guaranty  de- 
signed for  one  of  the  firms  cannot  be  accepted  and  used  by  the  other  ; 
and  if  the  guaranty  be  prospective  in  its  character  to  cover  future 
credits,  the  party  tendering  it  is  entitled  to  notice  of  its  acceptance, 
and  the  party  receiving  it  and  for  whom  it  is  intended,  is  bound  to  give 
reasonable  notice  of  its  acceptance,  or  the  party  offering  it  will  not  be 
bound  by  it.  David  B.  Taylor  &  Co.  v.  McClung's  Exr.  24. 

HEIR  AT  LAW.     See  Exeodtobs  and  Administrators,  2.     Devise,  2, 

3,7. 
HUSBAND  AND  WIFE. 

1.  Where  a  husband,  or  a  wife  is  a  party  to  a  suit  and  immediately 
interested  in  the  result  of  it,  neither  is  a  competent  witness  for  the 
other,  even  to  prove  their  marriage,  or  any  other  fact  in  the  case. 
Doe  d.  Burton  v.  Wright,  49. 

2.  la  an  action  of  ejectment  to  recover  an  estate  for  life  as  tenant 
by  the  curtesy,  the  marriage  of  the  plaintiff  to  his  deceased  wife  may 
be  proved  by  facts  and  circumttances,  such  as  cohabitation  as  man 
and  wife  lawfully  married  to  each  other,  proclaiming  and  representing 
themselves  uniformly  to  be  so,  and  visiting  and  being  received,  recog- 
nized and  entertained  among  their  relatives,  friends  and  acquaintances 
as  such,  Dotd.  Jackson  v.  Collins,  128. 

IMPAIRING  THE  OBLIGATION  OF  CONTRACTS.     See  Contracts, 

1,2,  16,  17,  18. 

INJUNCTION.  See  Chancery. 

INQUISITIOx^.     See  Elegit,  1,  2,  3,  4,  5,  6.     Practice,  14. 

INSTALMENTS.     See  Pleading,  16. 

INTEMPERANCE.     See  Legislative  Power,  1,  2,  3,  4,  5,  6,  7. 

INTERLOCUTORY  JUDGMENT.     See  Practice,  17. 

JOINT  AND  SEVERAL. 

A  judgment  confessed  against  one  of  the  obligors  in  a  joint  and  sev- 
eral bond  severally  without  authority  in  the  warrant  of  attorney  to  con- 
fess judgnient  against  the  obligors  severally,  sot  aside.  Vincent  v. 
Herbert,  Assignee,  dec,  425. 

JUDGMENT. 

Where  two  different  partie.s  have  judgments  against  the  same  de- 
fendant, on  the  younger  of  which  his  property  is  sold  and  the  money 
brought  into  court  for  application,  on  an  issue  to  try  by   a  jury   what 
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amoant,  if  any,  is  due  on  the  older  judgment,  the  defendant  is  not  a 
competent  witness  to  prove  that  it  has  been  paid  ;  first,  because  he  is 
a  party  to  the  record  of  the  issue,  and  secondly,  because  he  is  inter- 
ested in  the  result  of  it.    Union  Bank  v.  Prettyman,  16. 

Scire   Facias,  4.      Practice,    2,    3,  6,  8,  9,  16,    Ifi.     Set-off,  1. 
Evidence,  19,  20.     Certiorari,  2,  4.     Trusts,  1,  2,  3,  4,  5,  6,  7. 

JUSTICE  OF  THE  PEACE. 

1.  Failure,  or  want  of  consideration,  or  breach  of  warranty  of  an 
article  sold,  cannot  be  pleaded  to  an  action  on  a  bond,  or  specialty. 
And  the  principle  is  the  same  whether  the  action  commences  in  the 
court,  or  originates  before  a  Justice  of  the  Peace  and  comes  up  on  ap- 
peal from  his  judgment. 

2.  The  provision  of  the  statute,  Revised  Code,  844,  sec.  12,  which 
requires  that  a  trial  shall  be  granted  in  certain  cases,  on  affidavit  filed 
by  defendant  setting  forth  any  "just  defence,"  does  not  import  an 
equitable  defence,  but  only  such  defences  as  are  cognizable  at  common 
law,  or  by  special  provision  of  some  statute.  Messick  v.  Stafford  et  al. 
248. 

3.  On  complaint  of  a  breach  of  the  peace,  a  Justice  of  the  Peace  has 
authority  to  depute  a  person  not  a  constable  to  act  as  such,  and  to 
issue  a  warrant  thereon  to  him  for  the  arrest  of  the  defendant  :  afid  he 
is  the  sole  judge  of  the  exigency  and  necessity  for  such  an  appointment. 
The  State  v.  Oliver,  585,  68G. 

See  Certiorari. 
LANDLORD  AND  TENANT. 

1.  The  goods  of  a  sub-tenant  removed  from  the  demised  premises 
after  the  expiration  of  the  term,  are  not  liable  to  distress  on  a  warrant 
at  the  suit  of  the  landlord  against  the  original  tenant,  for  rent  in  ar- 
rears. New  v.  T)/le,  9. 

2.  The  relation  of  landlord  and  tenant,  or  tenancy,  is  a  question  of 
fact,  like  that  of  possession,  and  may  be  proved  by  parol  evidence,  as 
by  the  payment  of  rent,  or  by  the  admissions  and  declarations  of  the 
parties  in  regard  to  the  matter. 

3.  It  is  a  sufficient  service  of  notice  to  quit,  to  leave  it  at  his  house 
«n  the  premises,  with  his  wife,  in  the  absence  of  the  tenant  from  home, 
for  it  is  not  necessary  that  it  should  be  served  personally  upon  him. 

4.  If  the  demise  is  not  by  deed,  and  no  time  is  proved  when  it  is  to 
begin,  or  terminate,  it  constitutes  a  renting  from  year  to  year,  and 
commences  at  the  usual  time  of  renting  such  premises  in  the  county. 
Doe  d.  Jlearn  v.   Gray,  135. 

5.  In  an  action  of  trespass  for  mesne  profits  after  a  recovery  in  eject- 
ment, the  value  of  improvements  made  upon  the  premises  by  the  de- 
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fendaot,  may  be  recouped,  or  recovered  by  him  in  analogy  to  a  set-off 
against  the  demand  of  the  plainiiS*.  But  if  the  premised  be  recovered 
from  a  tenant  and  the  action  of  trespass  is  ag&insl  him  alone,  the  value 
of  improvements  made  by  his  landlord  cannot  be  recouped  or  recovered 
by  him  in  the  action.  Doe.  d.  Scott  and  Wife  v.  Alexander ^  821. 

LBQACY. 

An  action  at  law  will  not  lie  for  a  legacy  charged  on  the  devisee  of 
the  lands  and  directed  to  be  paid  by  him  in  coniideration  of  the  lands 
devised  to  him.  Taylor  and  Wife  v.  Reynold' a  Exr.  286. 
See  Cbakcebt.     Devise,  3,  4. 
LBQISLATIVE  POWER. 

1.  Legislative  power  is  an  attribute  of  sovereignty  belonging  to  the 
people,  to  be  exercised  only  by  their  representatives.  The  extent  of 
the  grant  of  it  to  the  legislature,  with  its  reservations  and  restrictions, 
are  to  be  found  only  in  the  constitution  itself. 

2.  The  Legislature  has  power  as  a  police  regulation,  to  prohibit  the 
■ale  of  intoxicating  liquor ;  subject  only  to  the  laws  of  the  United 
States  regulating  imports;  and  these  protect  it  only  in  the  hands  of  the 
importer,  in  the  original  cask  or  package. 

3.  Though  a  State  is  bound  to  admit  an  article  thus  imported  under 
the  laws  of  Congress,  ii  is  not  bound  to  find  a  market  for  its  sale. 

4.  When  sold  by  the  importer  in  the  original  cask  or  package,  or 
when  broken  up  for  retail  sale,  it  becomes  subject  to  the  State  laws  ; 
and  may  be  taxed,  or  the  sale  of  it  prohibited. 

5.  Property  in  an  article  is  the  right  to  have  and  use  it  subject  to  law. 
The  right  of  sale  is  not  an  essential  ingredient  that  may  not  be  separa- 
ted from  the  ownership;  and  a  law  regulating  or  prohibiting  the  sale, 
does  not  take  away  any  vested  right  of  property. 

6.  In  the  social  stale,  individual  property  is  necessarily  held  subject 
to  such  laws  of  regulation  as  are  required  for  the  well-being  of  society; 
and  in  a  sovereign  state,  the  legislature  having  the  power  to  pass  such 
laws,  must  judge  of  its  limits  and  extent. 

7.  The  Act  of  1855  prohibiting  the  sale  of  intoxicating  liquor  for  any 
other  than  "  mechanical,  chemical  aud  medicinal  purposes  only,  and 
pure  wines  for  sacramental  use"  saving  the  rights  of  the  importer  of 
foreign  liquor  under  the  importation  laws,  is  constitutional.  Th* 
State  V.  Allmond,  G12. 

See  Contracts,  1,  2,  3,  4,  5,  6,  16,  17,  18. 

LIEN. 

1.  A  party  in  possession  of  goods  belonging  to  another  with  a 
particular  charge  and  a  specific  lien  therefor,  for  work  done  upon  them, 
ought  to  apprize  the  owner  of  such    demand,  for  which  he  claims  the 

85 
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right  to  detain  them,  at  the  time  of  bis  refusal  to  deliver  them,  and  if 
the  goods  were  then  detained  on  a  different  ground  from  that  which  is 
afterward  relied  on  at  the  time  of  the  trial  for  the  recovery  of  the  pos- 
session of  them  by  the  owner,  it  will  operate  as  a  waiver  of  the  lien 
and  the  right  of  the  party  to  detain  them  on  the  trial. 

2.  If,  however,  the  party  has  a  lien  on  the  goods  for  a  particular 
charge,  as  for  work  performed  upon  them,  and  also  a  general  balance 
of  account  for  other  demands  against  the  owner,  for  which  ne  has  no 
lien,  he  will  not  be  held  to  have  waived  his  lien  for  the  former  amount 
on  the  trial,  if  at  the  time  of  the  demand  and  his  refusal  to  deliver 
them,  he  specially  mentioned  or  referred  to  the  particular  charge  for 
which  the  lien  existed,  as  a  ground  on  which  he  claimed  the  right  to 
detain  the  ap;  although  he  may  at  the  same  time  have  insisted  on  de- 
taining them  for  other  claims  for  which  he  had  no  lien,  or  until  tho 
payment  of  the  whole  balance  of  his  general  account  against  the  owner. 
But  in  such  a  case,  by  claiming  to  de:ain  the  goods  for  the  general 
balance,  without  mentioning  or  specially  referring  to  the  particular 
charge  for  which  the  lien  attached,  he  will  be  held  to  have  waived  his 
lien  for  the  latter  sum,  and  the  owner  may  thereupon  recover  the  pos- 
session of  the  goods  in  an  action  of  replevin,  without  paying,  or  tender- 
ing that  amount.  It  is  not  necessary,  however,  in  such  case,  to  name 
and  specify  the  amount  of  such  particular  demands  ;  but  there  should 
be  some  special  mention,  or  suggestion  made  of  it  at  the  time  of  the  de- 
mand and  refusal,  to  apprize  the  owner  of  the  existence  of  such  lien 
and  de  nand,  and  to  make  it  appear  that  the  party  claimed  to  detain 
the  goods  upon  a  ground  on  which  he  had  a  legal  right  to  detain  them 
at  the  time.     Thatcher  y,  Harlan  d:  Hollingsworih,  118,  lid. 

8.  Everj  Ji.  fa.  should  be  levied  within  sixty  days,  at  least,  because 
if  levied  in  that  time,  the  lien  of  it  attaches  to  the  goods  of  the  de- 
fendant frjm  the  moment  it  is  delivered  to  the  sheriff.  Cake,  Botdden 
dclCo.,  v.  Cannon  et  al,  427. 
See  Scire  Facias,  4.    Trusts,  1,  2,  8,  4,  6,  6,  7. 

LIMITATION  OF  ACTIONS. 

1.  A  declaration  by  a  defendant  that  he  would  not  plead  the  statute 
of  limitations  to  the  demand  of  the  plaintiff,  but  at  the  same  time  ex- 
pressly denying  that  be  owed  the  debt,  will  not  take  it  out  of  the  opera- 
tion of  the  statute.  Indeed,  a  declaration  simply  that  he  w.uld  not 
plead  the  statute  to  ihe  demand,  if  there  be  nothing  more  in  the  case, 
is  not  an  acknowledgment  that  will  remove  the  bar  of  the  statute. 
Nothing  short  of  an  unqualified  acknowledgment  of  the  debt,  as  a  still 
subsisting  demand  against  the  party  making  it,  will  have  this  effect. 
Magee's  Admr.  v.  T.  J.  &  C.  Wright,  iZ. 

2.  The  plaintiff,  who  resided  out  of  the  State,  as  the  endorsee  of  five 
several  promissory  notes  amounting  in  the  aggregate  to  $2383  50,  made 
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and  deli7ered  out  of  the  State,  by  makers  living  ont  of  the  Stute,  to 
the  order  of  payees  living  out  of  t'le  State  and  by  them  endorsed  out  of 
the  State,  procoeied  b/  fort^igi  attachment  s'led  out  of  this  court  more 
than  six  years  after  the  maturity  of  the  notes,  to  recover  the  amount  of 
them  here  out  of  the  makers,  the  defendants.  On  the  return  of  the 
attachment,  the  defendants  appeared,  give  special  bail  and  dissolved 
it,  and  to  the  declaration  of  the  plaintiff  in  the  action  thereupon  com- 
menced, pleaded  among  other  pleas,  the  statute  of  limitations,  to  which 
the  plaintiff  specially  replied  '"  that  at  the  time  when  the  said  cause  of 
aclioa  accrue i  agiinst  the  siid  defendints  in  said  declaration  mention- 
ed, they  the  said  defendants  were,  and  eich  of  them  were,  out  of  the 
State  of  Delaware,  and  that  they  the  said  defendants  did  both  of  them 
at  the  accruing  of  the  said  cau^e  of  action  reside  out  of  the  said  State 
of  Delaware,  and  from  th'^nce  mtil  the  present  time,  they  and  each  of 
them,  have  resided  out  of  the  said  state  and  without  the  jnrisJiction  of 
said  court ;"  and  to  this  re  )lication  of  the  plaintiff,  the  defendants  de- 
murred generally.  Held  that  under  the  14th  section  of  the  statute  of  lim'- 
tations.  Revised  Code,  441, which  provides, '"If  at  the  time  when  a  caust 
of  action  accrues  against  any  person,  he  shall  be  out  of  the  State,  the 
action  may  be  conara^ncel,  within  the  tioie  herein  limited  therefor, 
after  such  person  shall  come  into  the  State  in  such  manner  that,  by  rea- 
sonable diligence,  ha  may  be  served  with  process  ;  and  if  after  a  cause 
of  action  shall  have  accrued  against  any  person,  he  shall  depart  from 
and  reside  out  of  the  State,  the  tim?  of  his  absence  until  he  shall  have 
returned  into  the  State  in  manner  aforesaid,  shall  not  be  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  the  action,"  the  limi- 
tation, or  bar  of  the  statute  did  not  attach  and  begin  to  run  in  such  case 
againot  the  plaintiff  and  his  cause  of  action,  as  the  defen'lant  was  out 
of  the  State  at  the  lime  of  the  accruing  of  the  cause  of  action,  notwith* 
standing  he  may  have  never  afterward  come  into  it,  so  as  to  be  served 
personally  with  process  ;  and  that  the  plaintifiF  in  the  action  was  entitled 
to  judgment  on  his  replication  and  the  general  demurrer  of  the  defen- 
dants to  it. 

8.  If  the  defaidant  is  out  of  the  State  when  the  cause  of  action  ac- 
crues against  him,  the  statute  of  limitations  does  not  begin  to  run 
against  it,  until  he  has  come  into  the  State  in  such  manner  that  with 
reasonable  diligence  he  may  be  served  with  process  in  the  action  ;  and 
such  '3  the  cue,  notwiihstan  liijr  the  contract  was  made,  and  the  par- 
ties to  it  resided  at  the  time  and  still  reside,  out  of  the  State.  Shreve'* 
Ldmr.  v.  Wells  Jk  Sappiuglon,  209,  210. 

4.  In  mutual  acco'ints  between  parties,  both  commencing  in  1838, 
the  plaintiff^  terminating  in  185G,  and  the  defendants  in  1853,  their  mu- 
tuality as  open  and  current  accounts  with  respect  to  each  other,  cetises 
from  the  date  of  the  last  i  em  entered  in  the  account  of  the  latter,  and 
from  that  time  the  statute  of  limitations  beijins  to  run  against  the  ac- 
count of  the  former.     Tatman  v.  Biggs'  Admr.  212. 
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6.  la  an  action  on  a  promissory  note  commenced  by  foreign  attach- 
ment more  than  six  years  after  the  canse  of  action  accrue?,  a  replica- 
tion to  tbe  plea  of  the  statute  of  limitations,  that  at  the  time  when  the 
cause  of  action  accrued,  the  defendants  were  out  of  the  State,  and  then 
resided  and  had  ever  eiuce  resided  out  of  it,  will  not  be  sufficient 
without  the  allogatioa  that  they  had  since  continued  out  of  it  until  the 
commencement  of  the  action,  or  until  within  six  years  prior  to  the 
commencement  of  itf  so  thit  they  could  not  in  the  meanwhile  be  served 
with  process  ;  and  will  be  defective  on  general  demurrer. 

6.  It  is  immaterial  in  such  a  case  where  a  defendant  resides  ;  for  if 
he  is  out  of  the  State  when  the  cause  of  action  accrues  against  him,  the 
statute  of  limitations  does  not  begin  to  run  against  the  action,  so  long 
as  he  continues  out  of  it,  nor  until  he  has  come  into  it,  in  such  manner 
that  with  reasonable  diligence  he  may  be  served  with  proces** ;  the  right 
of  action  in  such  case,  is  saved  to  the  plaintiff  during  such  continuance 
of  the  defendant  out  of  it,  and  the  action  may  be  commenced  at  any 
time  after  his  first  coming  into  it  thereafter,  in  such  manner  that  by 
reasonable  diligencT  he  may  be  served  with  process,  within  the  period 
originally  limited  and  first  provided  for  that  purpose  in  the  statute  ; 
which  in  the  case  of  a  promisiory  note,  is  six  years.  And  such  is  the 
construction  and  operation  of  the  statute  even  when  the  note  is  made 
out  of  the  State  and  is  payable  out  of  the  State,  and  notwithstanding 
both  the  plaintiff  aid  the  defendant  then  re^ided  and  still  reside  out  of 
it.  There  is  no  saving,  however,  in  the  statute  by  reason  of  the  plain- 
tiflfs  bein?  out  of  the  State  when  the  cause  of  actions  accrues. 

7.  But  if  the  defendant  is  in  the  State  when  the  cause  of  action  ac- 
crues and  afterward  departs  from  and  resides  out  of  it,  although  the 
statute  in  such  case  has  commenced  running  ag-iinst  the  action,  it  is 
thereby  arrested  and  suspended  in  its  operation  during  his  absence 
from  the  State  and  residence  out  of  it,  and  until  his  first  return  there- 
after into  it,  in  such  manner  as  by  reasonable  diligence  he  may  be 
served  with  process  ;  and  in  that  case,  the  time  of  such  absence  from 
the  State  and  residence  out  of  it.  is  only  to  be  deducted  from  the  period 
first  limited  and  provided  for  the  commencement  of  the  action,  to  he 
computed  from  the  date  of  the  accruing  of  the  cause  of  it. 

8.  Although  a  suit  commenced  by  foreign  attachment  upon  a  cinse 
of  action  which  accrued  when  the  defendants  were  out  of  the  State 
and  before  they  had  come  into  it,  does  not  fnll  within  the  literal  terms 
of  the  savin?  contained  in  the  fourteenth  section  of  the  statute,  still  as  it 
has  been  uniformly  held  in  the  construction  of  such  statutes,  that  if  the 
defendant  is  out  the  Slate  at  the  accruing  of  the  cause  of  action,  the 
statute  does  not  begin  to  run  aga  nst  the  action  so  long  as  he  continues 
out  of  it,  such  a  suit  must  be  considered  to  be  within  the  meaning  and 
object  of  the  exception,  and  to  be  saved  by  it,  and  to  be  taken  out  of 
the  primary  operation  and  limitation  of  the  statute,  if  he  afterward  ap- 
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pears  in  court  within  the  time  limited  by  law  for  that  purpose,  and  givei 
bail  to  the  action  and  the  attachment  is  thereupon  dissolved  by  it 
WelU  <fc  Sappington  v.  Shreves  Admr.  329,  330. 

9.  If  a  contract  be  made  and  the  defendant  leaves  the  country  and 
continues  abroad  and  beyond  the  seas  for  seven  years,  the  action  upon 
it  is  not  barred  by  the  statute  of  this  State.     Geylin  v.  de  Villeroi,  311. 

MALICE.     See  Murder. 

MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecution,  the  fact  that  the  rame  of  the 
defendant  is  endorsed  on  the  indictment  as  a  witness,  is  not  of  itself 
sufficient  evidence  th  tt  he  instigated  the  prosecution  ;  but  if  he  was  the 
active  agent  or  was  instrumental  in  bringing  the  charge  before  the  At- 
torney General  and  the  grand  jary,  then  he  was  the  prosecutor  in  the 
case,  and  to  determino  this  question  the  jury  may  consider  the  fact  that 
hii  was  the  only  name  endorsed  as  a  witness  on  the  indictment  and 
that  he  was  the  only  witness  examined  for  the  prosecution  on  the  trial 
of  it.  Tbe  proof  nece?aary  to  sustain  the  action.  The  measure  of 
damages.     Anderson  v.  Callaway,  324. 

MANSLAUGHTER.     See  Murder. 

MARRIA.GE.     See  Dower,  1,  3,  4,.     Curtesy.     Evidence,  6. 

MASTER  AND  APPRENTICE. 

A  master  if  he  has  notice  of  the  illness  of  his  apprentice  at  the  house 
of  a  brother  of  the  latter,  and  takes  no  steps  to  have  him  removed  to 
to  his  own,  or  he  is  too  unwell  to  be  removed,  will  be  liible  to  the  bro- 
ther f  >r  the  necessary  expenses  and  trouble  incurred  by  him  during  his 
illness  without  any  express  promise  to  pay  for  them.  Rice  v.  Breheny, 
74. 

MEMORANDUM  PLEAS.     See  PLEiDiN'o,  7,  8,  9,  10. 

MESME  PROFITS.     See  Landlord  axd  Te.vant,  5. 

MURDER. 

1.  Dying  declarations  when  admissible  in  evidence  constitute  a  well 
known  exc^ptiin  in  more  respects  thin  one  to  the  fundamental  prin- 
ciple which  prevails  gene-ally, for  they  are  admitted  without  the  sanction 
and  obligation  of  an  oath,  as  well  as  in  apparent  demgntion  of  the  pro- 
vision of  the  constitution  which  >;  i  irant'^es  to  the  a  seised  the  right 
to  meet  and  cinfront  the  wltn  s^es  against  him  face  to  face  on  the  trial 
of  the  case.  And  are  admissible  when  m  id'^  under  a  solemn  appre- 
hension of  impending  aud  soeedy  detth  allhouiih  tho  deceased  sur- 
vi/ed  th'i  mortal  woind  until  twenty  five  days  afierward. 

2.  .Murder  in  the  first  an  1  sec  )nd  degre-^  and  manslaughter  defined 
with  reference  to  the  case.  If  a  party  in  resisting  au  officer  aud  his  posse 
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in  makins;  a  lawful  arrest  in  a  lawful  manner,  and  in  so  doing,  kills 
one  of  theTi  with  express  raalice,  it  is  murler  in  the  first  d^^gree  ;  but 
if  the  arrest  is  withiut  lawful  authority  and  the  resistance  is  only  in 
proportion  to  the  assault  and  is  provoked  by  it  on  their  part,  and  the 
killing  is  without  malice,  it  is  murder  in  neither  degree,  nor  man- 
slaughter. He  who  resis's  an  officer  after  he  has  oiade  I  no  wn  his 
authority,  docs  it  at  his  peril,  though  the  circumstances  of  such  resis- 
tance  and  the  means  he  had  of  knowing  his  authority,  and  the  proprie- 
ty of  his  mode  of  executing  it,  are  fit  to  be  considered  on  the  question 
of  malice. 

8.  On  complaint  of  a  breach  of  the  peace  a  justice  of  the  peace  has 
authority  to  depute  a  person  not  a  constable  to  act  as  such,  and  to 
issue  a  warrant  thereon  to  him  for  the  arrest  of  the  defendant :  and  he 
is  the  sole  judge  of  the  exigency  and  necessity  for  such  an  appointment, 
and  if  in  executing  in  a  lawful  way  the  lawful  authority  so  del-^ga'ed  to 
him,  a  person  assisting  him  in  making  such  arrest,  is  resisted  and  kil- 
led by  the  defendant  in  such  unlawful  resistance,  it  is  murder,  but  of 
what  degree  must  be  determined  as  before  stated,  by  the  existence  or 
not,  of  express  malice  afoi-elhought.  But  if  (he  writ  does  not  justify 
the  arrest,  or  the  officer  proceeds  irregularly,  the  law  gives  him  no  pro- 
tection in  such  excess,  and  if  he,  or  a:'.y  one  assisting  him  is  killed,  the 
oGTence  will  be  no  more  than  manslaughter  in  the  person  whose  liberty 
is  thus  invaded. 

4.  An  officer  with  a  warrant  to  arrest  a  party  for  a  crime  or  misde- 
meanor, may  not  break  into  a  house  until  ho  has  demanded  admittance 
and  been  refused  ;  nor  attack  the  house  or  the  party  within  it  with  vio- 
lence, until  he  has  been  resisted  and  obliged  to  resort  to  violence  ;  nor 
fire  upon  ihe  house,  or  the  party,  until  he  has  been  so  fiercely  resisted 
and  opposed  as  to  make  that  kind  of  foroe  prudent  and  necessary.  So 
on  the  other  '.and,  if  he  proceeds  w.thout  lawful  authority  to  arrest  the 
party  in  his  own  house,  the  latter  is  not  bound  to  yield,  but  may  resist 
force  with  force  ;  he  is  not  however,  authorized  to  go  be}  ond  the  line  of 
resistance  proportioned  to  the  character  of  the  force  employed  against 
him,  or  he  in  his  turn  becomps  a  wrongdoer.  And  in  either  case,  if 
death  ensues  from  the  abuse  of  the  power  to  arrest  or  of  the  right  to 
resist,  it  will  be  an  unlawfnl  killing  ;  but  unless  there  is  malice,  it  will 
not  be  murder,  it  will  be  man.slaughter  only. 

5.  Peace  officers  having  legrj  warrants  to  arrest  fir  a  breach  of  the 
peace,  may  break  op^n  o'oors  after  du(»  notice  and  demand  of  admit- 
tance, for  in  su"h  case  the  party's  own   house   is  no  sanctuary  f(  r  him. 

6.  Althoufih  a  warrant  is  exlremely  defective  in  form  if  it  in  sub- 
stanc  '  commands  ao  arr^'-st  tohoM  to  surety  of  the  peace  which  is  within 
the  m'igistr.ite's  jurisdiction  and  is  such  a  criminal  proccding  as  justi- 
fies the  appointment  by  him  unon  an  em'^r^r'^'icy  of  a  person  not  a  con- 
stable, to  execute  it  as  such,  it  will  not  be  void  for  that  reason.  The 
Stoic  V.  Oliver,  685,  686. 
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MUTUAL  ACCOUNTS.     See  Limitation  op  Actions,  4. 

MUTUAL  DEBTS.    See  Executors  and  Administbatobs,  1. 

NEAR  RELATIONS. 

As  between  brot^bers,  or  near  relations,  the  law  will  not  imply  a  con- 
tract or  promise  on  eilher  part  to  pay  for  support  and  maintenance  on 
the  one  side,  or  for  work  and  labor  on  the  other ;  and  without  proof 
of  an  expresi  contract  or  promise  to  pay  in  such  a  case,  no  action  of 
assumpsit  can  be  maintained  by  the  one  against  the  other.  State  use 
of  Con  noway' a  Admr.  v.   Corntvoy,  20G. 

See  Master  and  Apprentice. 

NIHIL,  RETURN  OF.     See  Scire  Facias,  5. 

NOTICE.    See  Gdaraxtt.    School  District,     Landlord  and  Tenant. 
8.    Promissory  Notes,  2.    Pctblic  Sales,  3.  4.    Practice,  9,  14. 

NULLA  BONA,  RETURN  OF.    See  Practice,  2,  6.    Certiorari,  1. 
Sheriff,  3,  4,  5,  6,  7. 

OBLIGATION  OF  CONTRACTS.    See  Contracts,  16,  17,  18. 

PARTIES.    See  Pleadino,  1,  10,  11.    Practice,  1,  13.    Securities. 

PARTNERS.    See  Practice,  1.     Guaranty.     Evidence,  2. 

PART  OWNERS.     See  Evidence,  2. 

PARTY  WALLS.    See  Division  Walls. 

PLEADING. 

1.  An  order  of  the  court  upon  a  sheriff  who  has  money  in  his  hands 
arising  from  the  sale  of  goods  taken  by  him  on  attachment  and  sold, 
to  bring  it  into  court,  will  be  no  defence  to  an  action  on  his  oflBcial 
recognizance  againss;  him  and  his  sureties  for  the  money,  unless  it  is 
brought  into  court  by  him  under  the  order  ;  and  where  another  party 
has  a  prior  attachment  issued  by  a  Justice  of  the  Peace  and  a^.  fa.  in 
the  hands  of  a  constable,  binding  on  the  goods  attached  and  sold  by 
the  sheriff,  either  the  plaintiff  or  the  constable  may  maintain  the  action 
on  his  ofEcial  recognizance  against  him  and  his  sureties,  for  the  por- 
tion of  the  money  due  sucii  parly.   Bxkir  v.   WlLlard  et  al.  11. 

2.  If  a  Siving  or  exception  in  a  statute,  is  contained  in  a  subsequent 
section  of  it,  the  defendant  must  plead  it,  and  show  that  his  case  comes 
within  it,  for  the  plaintiff  is  not  bound  to  negative  it.  Brinkley  v.  Jack, 
son,  71. 

3.  No  informality,  nor  irregularity  in  the  writ  of  attachment,  nor  in 
the  affidavit  on  which  it  was  founded,  nor  in  the  dock  ti^g  of  the  suit, 
will  avail  as  a  defence  against  an  action  by  a  coistable  for  taking  the 
goods  from  his  custody  and  possession  after  he  has  attached  them, 
Marshall  v.  Marshall  et  al.,  125. 

4.  The  sheriff  may  sue  on  a  replevin  bond  taken  by    him,  on  the 
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failure  of  the  plaintiff  in  the  replevin  to  prosecate  the  action.   Ogle  t. 
Smith,  174. 

6.  No  action  will  lie  on  the  recos^nizance  of  a  sheriST  against  him 
and  hii  sureties,  by  the  plainliffj  in  a  dotneslic  attachment  to  recover 
their  debt,  or  any  part  of  it,  against  the  defendant  in  the  writ,  out  of 
the  sheriff  or  h'n  sureties,  by  reason  of  the  default  of  the  sheriff  to  ac- 
count for  and  piy  the  money  iuto  court  arising  from  the  sale  of  the 
goods  of  the  defendant  in  the  attachment,  without  first  proceeding  by 
auditors  under  the  attachment  law,  as  provided  for  in  it,  to  adjust  and 
ascertain  all  the  demands  of  the  defendant's  creditors.  But  if  in  such 
an  action,  the  plea  of  performance  only  is  pleaded,  the  plaintiff  will 
be  entitled  to  a  verdict  for  nominal  damages.  Slate  use  of  Fithian, 
Jones  <i  Co.  v.  Willard  et  al.  197. 

6.  If  either  party  sues,  or  is  sued  as  an  executor  or  administrator, 
and  there  are  mutual  debts  between  the  testator  or  intestate  and  the 
otiivjr  party,  one  debt  may  be  set  off  against  the  other. 

7.  As  between  brothers,  or  near  relations,  the  law  will  not  imply  a 
contract  or  promise  on  either  part,  to  pay  for  support  and  maintenance 
on  the  one  side,  or  for  work  and  labor  on  the  other;  and  without  proof 
of  an  express  contract  or  iromise  to  pay  in  such  a  case,  no  action  of 
assumpsit  can  be  maintaiued  by  the  one  against  the  other.  State  use 
of  Coiinoway' s  Admr.  v.   Connowai/,  206. 

8.  Memorandum  pleas  noted  briefly  on  the  docket,  are  to  be  consid- 
ered and  construed  as  if  they  had  been  drawn  out  at  length  in  full  and 
regular  form  and  filed  in  the  record  of  the  action,  and  apply  to  the  par 
ties,  the  plaintiff  and  defendant  in  it,  and  to  no  other  persons. 

9.  The  plea  of  payment  so  entered,  imports  a  money  payment,  or 
what  is  equivalent  to  it,  in  full  to  the  plaintiff  in  the  action,  and  not 
to  another,  and  the  same  is  also  the  case  as  to  the  pleas  of  accord  and 
satisfaction  and  set  off  so  entered. 

10.  The  prefUDiption  of  law  that  a  debt,  or  security  of  an  inferior 
grade,  is  extinguished  by  a  security  of  a  higher  nature,  can  only  apply 
in  the  absence  of  any  proof  of  an  intention  or  understanding  between 
the  parlies  to  the  contrary,  when  the  debt  or  security  of  lower  grade 
was  due  and  payable  at  the  time  the  security  of  a  higher  nature  was 
given  and  taken.  Bat  if  the  two  securiiies  do  not  appear  upon  their 
face,  or  from  the  evidence  to  be  for  the  same  amount,  or  for  the  same 
debt ;  and  more  pariicularly,  if  it  appears  that  the  security  of  lower 
grade  was  for  a  larger  sum  than  the  subsequent  security  of  superior  grade, 
and  the  debt  or  security  of  inferior  grade  had  not  matir^d  and  was 
not  due  and  p  yable  when  the  higher  security  was  given,  the  law  will 
not  irafily  and  does  not  imply  that  the  two  securities  were  for  the  same 
debt,  in  the  absence  of  any  proof  of  intention  between  the  parties  in 
regard  to  the  matter. 
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11.  To  constitute  a  legal  sel-offund-^r  the  statute,  it  must  be  of  mu- 
tual debts  dae  to  and  from  the  pa'ties  to  the  action  and  ia  i he  same 
legal  ri^htin  which  the  plaintiff  sues  and  the  defendant  issued  in  the 
action.  It  must  also  be  of  legal  demands  for  which  an  action  at  law 
could  be  maintained.  A  trust  fund  is  not  a  subj-'ct  of  legal  set-off.  A 
fund  in  the  hands  of  assignees  under  an  assignment  pursuant  to  statute, 
for  the  benefit  of,  aid  for  dintribution  among  the  creditors  of  the  par- 
ties making  the  assignment,  or  any  balance  thereof  remaining  in  the 
hands  of  the  assignees  after  the  payment  of  all  the  credi'ors  presenting 
their  clainns  against  the  fund,  is  a  trust  fund,  and  as  such,  is  not  the 
subject  of  a  legal  setoff  to  the  debt,  or  demand  of  another  creditor  in 
an  action  bv  him  against  the  parties  making  the  assignment.  Shreve^s 
Adtnr.  v.   Wells  Jc  Sappington,  223,  224. 

12.  In  an  action  of  trespass  for  mesne  profits  after  a  recovery  in 
ejectment,  the  value  of  improvements  made  upon  the  premises  bv  the 
defendant  may  be  recouped  or  recovered  by  him,  in  analogy  to  a  set  off 
against  the  demand  of  the  plaintiff.  Bat  if  the  premises  be  recovered 
from  a  tenant,  and  the  action  is  against  him  alone,  the  value  of  improve- 
ments ma  le  by  his  Ian  Hop  1.  c  innot  be  reoun'^d  or  recovered  by  him 
in  the  action.     Doe  d.  Scott  cfc  IVifev.  Alexander,  321. 

13.  Failure,  or  want  of  consideration,  or  breach  of  warranty  of  an 
article  sold,  cannot  be  pleadei  to  an  action  on  a  bond  or  specialty. 
And  the  prin  tiple  is  the  same  whether  the  action  commences  in  the 
court,  or  originates  before  a  Justice  of  the  Peace  and  comes  up  on  ap- 
peal from  his  judgment. 

II.  The  provision  of  the  statute.  Revised  Code,  341,  Sec.  12.  which 
requires  that  a  trial  shall  be  granted  in  certain  ca''es,  on  affidavit 
filed  by  defendant  setting  forth  any  "just  defence,"  does  not  import  an 
equitable  defence,  but  only  such  defences  as  are  cognizable  at  common 
law,  or  by  special  provision  of  some  statute.  Messick  y.  Stafford  et  al. 
243. 

15.  On  the  common  count  for  work  and  labor  to  recover  for  partial 
services  under  a  special  agreement  not  to  be  performed  within  one  year 
and  not  in  writing,  the  defendant  cannot  give  the  special  agreement  in 
evidence,  nor  prove  the  terms  of  it  as  a  defience  Hgninst  the  action. 
Although  the  provision  of  the  statute  of  frauds  on  the  subject,  is  that 
no  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
agreement  not  to  be  performed  within  the  space  of  one  year  from  the 
date  thereof,  unless  the  same  shall  be  in  writing,  Ac;  it  applies  as  well 
to  a  defendant  as  the  plaintiff  in  an  action,  for  the  meaning  and  object 
of  the  prohibition  is  that  the  court  shall  not  take  cognizance  of  any 
such  contract,  unless  the  requirements  of  the  statute  have  been  com- 
plied with  in  th^  mode  of  making  and  evidencing  it.  McGartland  v. 
Steward  dr  Clark,  277. 
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16.  A  sberiS*  who  has  returned  to  a  writ  of  foreign  attachment  daly 
endorsed  thereon  that  he  had  taken  the  goods  of  the  defendant  in  the 
attachment,  is  not  thereby  estopped  in  an  action  by  the  plaintiff  in  the 
writ  against  him  on  his  official  recognizance,  for  permitting  the  goods 
80  taken  by  him,  to  be  removed  from  his  custody,  possession  and  bail- 
iwick, from  pleading  in  his  d(>fence  to  fucb  action,  that  the  defendant 
in  it  bad  no  property  in  the  goods  so  taken,  and  d(>nying  that  he  had 
any  ri^ht  or  title  in  the  same,  but  in  point  of  fact  belonged  at  the  time 
to  another  person.     Slate  use  of  Bishop  &  Thatcher  v.  Ogle  et  al.  371. 

17.  On  a  single  bill  for  the  sum  of  twenty  thousand  dollars  to  be  paid 
in  the  manner  and  form  following,  the  sum  of  one  thousand  dollars  on 
the  first  day  of  January  ensuing  and  the  balance  thereof  in  nineteen 
anneal  instalments  of  one  thousand  dollars  each  on  the  first  day  of 
January  in  each  and  every  year  thereafter,  an  action  of  debt  will  not 
lie  for  a  single  instalment,  nor  until  after  the  whole  sum  has  become 
due  and  payab'e  under  it.     Layton  v.  France  and  Broadbent,  405. 

18.  It  is  no  defence  in  a  suit  by  the  assignor  for  the  use  and  benefit 
of  the  assignee  of  a  chose  in  action  that  the  debt  had  before  been  at- 
tached in  the  defendant's  hands  and  recovered  from  him  on  an  execu- 
tion attachment  at  the  suit  of  a  judgment  creditor  of  the  assignor,  if 
the  same  was  due  and  the  i^efendant  had  notice  or  knowledge  of  the 
assignment  of  it  before  he  answered  to  the  attachment.  Dawson  for 
the  use  of  Carpenter  v.  Jones,  4 1 2. 

19.  A  partial  failure  of  the  consideration  is  no  defence  to  s  due  bill. 
If  the  purchaser  of  a  horse  pays  a  large  part  of  the  price  agreed  to  be 
given  for  him,  and  gives  his  due  bill  for  the  balance,  and  afterward 
discovers  a  latent  disease  and  defect  in  him,  and  in  consequence  of 
it,  soon  afier  sells  him  to  another  for  less  than  the  amount  of  the  due 
bill,  it  will  not  be  such  a  failure  of  the  consideration  for  which  it  was  in 
part  given,  as  will  constitute  a  defence  to  an  action  upon  it. 

20.  But  if  the  seller  knew  of  such  disease  and  defect  in  the  horse  at 
the  time  of  the  pale  and  fraudulently  concealed  it  from  the  purchaser, 
or  falsely  deceived  him  in  regard  to  it,  it  will  constitute  such  a  fraud  as 
will  vitiate  the  sale,  and  he  will  not  be  entitled  to  recover  in  the  action 
upon  it.     Carpenter  v.  Phillips,  524. 

21.  The  distinction  between  an  implied  and  an  express  contract, 
lies  not  in  the  nature  of  the  undertaking,  but  in  the  mode  of  proof 
The  law,  however,  presumes  or  implies  a  proro'ie  only,  where  it  does 
not  appear  that  there  was  any  ppecial  agreement  between  the  parties. 
For  if  there  is  a  special  contract,  which  is  still  open  and  unrescinded, 
embracing  the  same  subject  matter  with  the  common  counts  on  an  im- 
plied promise  merely,  the  plaintiff"  though  he  fails  to  prove  the  special 
contract  as  alleged,  will  not  be  allowed  to  recover  on  the  common  counts 
for  the  same  demand  upon  an  implied  promise  simply.     But  if  he  fails 
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altogether  to  prove  a  special  contract,  he  may  recover  on  the  common 
counts  and  an  implied  proTiise  as  much  as  he  may  reasonably  deserve 
apon  the  facts  proved  in  the  case. 

22.  So  lon^  as  the  ppecial  contract  continues  executory,  the  plain- 
tiff must  declare  specially  upon  it ;  but  when  it  has  been  perform*>d  on 
his  part,  and  nothing  remains  to  be  done  but  the  payrnent  of  the  price 
in  money  by  the  defendant,  which  is  nothing  more  than  the  law  would 
imply  against  him.  he  may  declare  generally,  or  in  the  common  counts 
on  the  implied  promise,  or  he  may  declare  specially  on  the  original 
contract  ani  express  promise,  at  his  election. 

23.  If  the  mode  of  payment  was  to  be  any  other  than  in  money,  the 
count  must  be  on  the  special  contract ;  and  if  it  was  to  be  in  money 
and  a  term  of  creiit  was  allowed,  the  action,  though  on  the  common 
counts,  must  not  be  brought  until  the  term  of  credit  has  expired. 

24.  This  election  to  sue  upon  the  common  counts,  when  there  is  a 
special  agreement,  aoplies  only  to  cases  where  the  contract  has  been 
fully  performed  by  the  plaintiff.  Bat  when,  though  partly  porformed 
it  has  been  abandoned  by  mutual  consent,  or  rescinled  or  defc-at^d  by 
some  act  on  the  part  of  the  defendant,  the  plaintiff  m^iy  resort  to 
the  common  counts  alone,  for  remuneration  forwhat  he  has  done  under 
the  speciil  agreement.  In  such  case,  however,  it  is  not  enough  to 
prove  ihdt  he  has  been  hindered,  or  prevented  by  the  defendant  trom 
performing  the  contract  on  his  part,  for  as  he  must  sue  upon  the  agree- 
ment itself,  it  must  farther  appear  from  the  circumstances,  that  he  was 
at  liberty  to  treat  it  as  at  an  end. 

25.  But  where  it  appears  that  what  was  done  by  the  plaintiff,  was 
done  under  a  special  co'>tract.  but  not  in  the  stioulated  time  and  man- 
ner, and  yet  was  benf  ficial  to  the  defendant  and  has  been  accepted  by 
him,  although  he  cannot  recover  upon  the  contract  from  which  be  has 
departed,  yet  he  may  recover  on  the  common  counts  for  the  reasonable 
value  of  the  benefit  which,  upon  the  whole,  the  defendant  has  derived 
from  what  he  has  done.     Uurlock  v.  Murphy  d;  Coperthwaite.  550. 

26.  Upon  a  verbal  contract  between  parties  that  the  minor  son  of 
one  of  the  parties  shall  serve  the  other  for  five  years  and  learn  a  trade 
with  him,  the  father  to  be  paid  nothing  for  the  first  year,  until  the 
expiration  of  the  five  years  service,  and  aft^r  a  service  of  three  years 
and  eight  months,  the  son  is  discharged  for  disobedience  of  reasonable 
orders  by  his  employers,  'he  fathtr  will  be  entitled  to  recover  reason- 
able compensation  for  such  Sf'rvic'^s  as  were  rendered  by  him  during 
that  time,  notivithstandins;  the  action  was  not  comn>enced  u- til  more 
than  three  years  after  the  first  year's  service  h!.d  been  oprfirmeJ,  and 
he  had  been  paid  the  price  agreed  upon  du'-ing  the  rt^sidue  of  such  ser- 
vice acta  I'ly  perforned.  Rolrnan  V.  Woi^hnan  li  SuUican.  581. 
See  Attachmevt,  3.     Limitation  of  A(;tiov,  2,  3,  4,  5,  6,  7,  8,  9. 

PailfCIPAL  XHD  AOjBiTT,  2.      ScittK  Facias,  4, 
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PRACTICE. 

1.  If  one  member  of  a  late  firm  without  the  knowledge  of  the  other, 
makes  a  promissory  note  in  the  name  of  the  firm  alter  its  dissolution, 
and  an  action  is  brought  upon  it,  but  the  member  who  drew  the  note 
is  out  of  the  State  and  not  served  with  process,  the  other  member  in 
defending  the  action  against  himself  alone,  will  not  be  permitted  on 
the  trial  to  difiprove  the  partnership  at  the  time  when  the  note  was 
drawn,  without  an  affidavit  denying  its  existence,  filed  at  or  before  the 
time  of  pleading  to  the  action.     Evant  v.  Graves,  \5. 

2.  h.fi.  fa.  without  clause  to  levy  on  goods,  and  levied  on  the  lands 
of  the  defendant,  issued  out  of  court  on  a  duly  certified  transcript  of  a 
judgment,  execution  and  return  of  nulla  b»na  thereon  before  a  Justice 
of  the  Peace  filed  in  court,  is  regular.  The^.  fa.  and  return  of  nulla 
bona  below,  is  equivalent  to  the  same  return  on  a  fi.  fa.  against  the 
goods  issued  on  the  transcript  out  of  court,  and  mo  goods  will  therefore 
be  presumed,  unless  the  contrary  appears.     Daniels  v.  Alexander,  89. 

8.  It  \i  the  settled  practice  of  the  court  whenever  it  entertains  a  doubt 
as  to  the  legal  sufficiency  of  an  affidavit  of  defence,  to  refuse  the  motion 
for  juigment  on  the  affidavit  of  the  plaintifiTs  cause  of  action,  and  to 
suffer  the  case  to  go  to  pleading,  issue  and  trial  at  bar  in  the  usual 
manner.     Tallman  v.  Whittaker,  72. 

4.  The  deposition  of  an  aged  and  infirm  witness  is  admissible  in  evi- 
dence on  proof  of  her  inability  to  attend  court,  without  resorting  to  a 
summons,  or  attachment  and  return  of  the  sheriff  to  show  the  fact. 

5.  There  is  no  provision  of  law,  or  rule,  or  pract;ce  of  the  court  re- 
quiring the  return  of  a  commission  de  bene  esse  to  take  the  testimony 
of  aged  and  infirm  witnesses  in  the  State,  to  show  that  the  commission- 
er was  sworn  or  affirmed  to  execute  it  with  fidelity  ;  and  if  it  is  neces- 
sary that  he  should  be  so  qualified  the  court  will  infer  it,  in  the  absence 
of  proof  to  the  contrary.      Tan  &  Wife  v.  Draper,  126. 

6.  Two  writs  of  execution,  a^, /a.  and  ca.«a.  may  be  issued  at  the 
same  time  on  a  judgment,  but  they  cannot  be  executed  together,  for 
the  latter  cannot  be  proceeded  on.  until  a  return  of  the  first.  If,  how- 
ever, the  former  be  returned  nulli  bona  and  the  latter  non  est  inventus 
at  the  same  term,  the  court  will  quash  neither  of  them.  Vandever  and 
Archer  v.  Cannon,  172. 

7.  Notice  of  protest  and  non-payment  of  a  promissory  note  written 
and  served  on  the  right  day  upon  an  endorser  of  the  note,  will  not  be 
vitiated  by  a  mere  error,  or  mistake  in  the  date  of  the  notice,  but  the 
same  will  be  a  siifficient  notice  of  protest.     Journey  v.  Pierce,  178. 

8.  In  a  case  commenced  by  foreign  attachment,  if  the  defendant  ap- 
pears and  gives  special  bail  and  dissolves  the  attachment  before,  or  by 
the  first  term  of  the  court  after  it  is  issued,  the  plaintiff  on  filing  an 
affidavit  and  a  copy  of  bis  cause  of  action  under  the  statute,  will  be  en- 
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titled  to  judgment  on  the  last  day  of  the  first  term,  unless  an  affidavit 
of  defence  is  filed  before  that  on  behalf  of  the  defendant.  Geylin  v.  de 
Villeroi,  203. 

9.  A  check  on  a  bank  payable  after  date,  is  an  inland  bill  of  exchange. 
But  in  an  action  on  such  check  against  the  drawer  of  it,  it  is  not  neces- 
sary for  the  plaintiff  to  allege  in  his  affidaTit  of  the  cause  of  action, 
that  notice  of  its  dishonor  for  non-payment  when  due  was  served  upon 
the  defendant,  to  entitle  him  to  judgment  thereon  in  the  absence  of  an 
affidavit  of  defence.      Work,  McCouch  <£•  Co.  v.  Tatman,  804. 

10.  Letters  in  the  French  language  offered  in  evidence,  ordered  by 
the  court  to  be  translated  into  English  by  a  translator,  and  such  copies 
sworn  to  by  him,  to  be  read  in  evidence.      Geylin  v.  de  Villeroi,  311. 

11.  Ca.  ta.  against  the  principal  and  sci.  fa.  against  his  special  bail 
cannot  be  issued  and  made  returnable  at  the  same,  or  the  ensuing  term 
of  court  ;  and  if  so  issued,  the  .'ici  fa.  against  the  bail  will  be  set  aside 
for  irregularity.     Geylin  v.  Heald,  32G. 

12.  The  Court  of  Errors  will  not  allow  the  record  on  a  writ  of  error 
to  be  amended  by  the  addition  of  an  agreement  to  it,  entered  into  be- 
tween the  counsel  in  the  case  in  the  court  below,  which  was  not  and 
never  had  been  a  part  of  the  record  of  the  case  iti  the  court  below  when 
neither  the  omission  of  it  from  the  record  is  attributable  to  clerical  error 
nor  there  is  any  thing  in  the  record  to  amend  by  as  asked  for. 

13.  In  an  action  by  the  .State  on  a  bond  taken  in  the  name  of  the  State, 
as  a  constable's  bond  for  instance,  the  party  or  person  for  whose  use 
and  benefit  the  suit  is  brought,  is  the  real,  actual  and  substantial  plain- 
tiffin  the  suit,  and  on  his  death  pending  the  action,  it  cannot  proceed 
in  the  name  of  the  State  merely,  but  abates  until  the  death  of  such  par- 
ty is  suggested  and  admitted  on  the  record,  or  proved,  if  denied,  and 
his  legal  representative  is  made  a  party  by  substitution  for  him.  The 
State  use  of  Carter  v.  Johnson  et  al.,  378. 

14.  Written  notice  of  the  time  of  holding  an  inquisition  upon  lands 
under  execution  process  must  be  given  to  the  defendant,  and  if  the  notice 
contains  an  error  as  to  the  time  appointed  for  holding  it,  correct  infor- 
mation given  him  the  same  day  by  the  sheriff  verbally  of  the  proper 
time  of  holding  it,  will  not  con.stitute  a  sufficient  notice,  and  the  sale 
will  be  set  aside.     Heed  v.  Fiddeman  et  al.,  408. 

15.  In  an  action  on  a  bond  after  declaration  filed,  the  defendant's 
attorney  on  craving  oyer  of  the  condition  ol  it,  is  entitled  to  a  copy  of 
the  bond  with  it.s  condition,  and  to  have  time  to  receive  it ;  and  if  he 
does  not  receive  it  until  after  the  rule-day  for  pleading  to  the  declara- 
tion, the  judgment  entered  for  the  want  of  a  plea  by  the  prothonotary 
on  that  day,  will  on  motion  bo  taken  off.     Pennington  v.  France.  417. 

16.  A  judgment  coiifes.^ed  against  one  of  the  obligors  in  a  joint  and 
several  bond  severally,  without  authority  in  the  warrant  of  attorney  to 
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confess  jidgment  aa[aipst  the  obligors  severally,  set  aside.     Vincent  v. 
Herbert,  Assignee  Jtc,  42o. 

17.  A  jud^ra^nt  obtained  for  the  want  of  a  plea  in  &qui  tarn  action 
o^debt,  is  an  interlocutory,  and  not  a  final  jidg  nent.  and  oo  execution 
can  properly  ha  issued  upon  it,  or  up)n  any  other  iaterlocutory  judg- 
ment even  in  an  action  of  debt,  withou'-  first  ascertaining  the  amount  of 
it,  according  to  the  rules  and  practice  of  the  court.  Danieli  v.  Cooper, 
506. 

18.  After  counsel  has  informed  the  court  that  he  has  closed  the  ex- 
amination of  his  witnesses  in  a  case,  and  the  opposite  counsel  has  de- 
clined to  call  any,  he  wi.l  not  be  allowed  to  examine  another,  although 
he  has  just  learned  of  him  and  the  raiteriality  of  his  testimony  for  the 
first  time  after  such  announcement  by  him  to  the  court,  without  the 
consent  of  the  counsel  on  the  other  side.     Bush  v.  McComb,  516. 

See  Elegit.     Scire  Facias. 
PRINCIPAL  AND  AGENT. 

1.  Letters  in  the  French  language  ofFerea  in  evidence,  ordered  by 
the  court  to  be  translated  into  English  by  a  translator,  and  such  copies 
sworn  to  by  him,  to  be  read  in  evidence. 

2.  If  a  contract  be  made  and  the  defendant  leaves  the  country  and 
continues  abroad  a'ld  beyond  the  seas  for  seven  years,  the  action  upon 
it  is  not  barred  by  the  statute  of  this  State. 

8.  No  written  instrument  nor  particular  form  of  words  is  necessary 
to  the  appointment  of  an  agent.  An  agency  may  be  created  either  by 
express  words,  or  by  the  acts  of  the  principal  and  agent,  or  it  may  be 
implied,  or  inferred  from  circumstances,  an  1  the  conduct  of  the  parties, 
and  it  may  be  general,  or  special,  and  established  by  either  direct,  or 
indirect  evidence,  provided  the  facts  and  circumstances  disclosed  fair- 
ly justify  such  an  implica'ion  or  inference.  The  act  of  the  agent  is  the 
act  of  his  princip'^l,  and  the  latter  is  bound  by  all  the  acts,  contracts, 
orders  and  proceedings  of  his  agent  done,  made,  given  or  undertaken 
in  good  faith  and  in  due  execution  of  the  authority  conferred  upon  him 
for  the  purpose.  And  wherever  the  acts  of  the  agent  will  bind  the  prin- 
cipal, there  the  representation,  declaration^  and  admissions  of  the  agent 
in  respect  to  the  same  subject  matter,  will  also  bind  him,  if  made  at 
the  time  of  the  transaction  ;  and  such  statements,  representations 
or  adoaissions  so  made,  may  be  proved  in  the  cause,  as  verbal  facts 
or  acts  consiituting  a  part  of  the  transaction  itself,  and  as  original  evi- 
dence in  the  case,  and  therefore  it  is  not  necessary  to  call  ihe  agent 
himself  to  prove  them,  but  they  may  be  proved  by  any  other  witness 
who  heard  them  and  is  able  to  testify  to  them.  And  the  measure  and 
scope  of  the  agent's  authority  when  not  specifii^ally  or  expressly  defined  , 
must  be  ascertained  and  determined  by  the  nature,  neces.siiies  and  re- 
quirements of  the  thing  to  be  done,  or  accomplished  by  him.  Gtijlin 
v.  de   Villeroi,  311. 
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PROMISSORY  NOTES. 

1.  The  endorsement  in  blank  on  the  back  of  a  negotiable  promissory 
note,  but  not  negotiated,  before  the  delivery  of  it  to  the  payee,  by  one 
who  has  no  interest  in,  nor  connection  with  it  apparent  upon  the  face 
of  it,  bat  at  whose  instance  and  for  whose  benefit  and  accommodation 
it  was  drawn  by  the  maker  and  handed  to  such  person,  who  took  it 
wrote  his  name  on  the  back  of  it,  delivered  it  to  the  payee  and  received 
from  him  the  money  for  which  it  was  given,  the  whole  of  which  was  ap- 
plied with  the  understanding  and  consent  of  the  maker  at  the  time  the 
note  was  drawn,  to  the  use  of  such  person  in  part  payment  of  a  larger 
sum  due  to  him  from  the  maker, will  constitute  such  person  an  absolute 
and  original  promisor  in  the  note,  or  a  joint  maker  of  it,  and  not  a  com- 
mercial endorser  of  it  merely,  according  to  the  legal  effect  and  techni- 
cal import  of  that  term,  and  will  render  him  absolutely  liable  in  an  ac- 
tion at  the  suit  of  the  payee  on  the  note  against  him,  as  an  original 
promisor  and  joint  maker  of  it,  without  proof  of  presentment  to  the 
sole  apparent  maker,  and  of  due  notice  of  its  non-payment  at  maturity 
by  him,  and  not  col  laterally  and  conditionally  liable  only,  on  such  proof, 
as  a  commercial  endorser  of  it  simply.     Mdssey  v.  Turner,  79. 

2.  Notice  of  protest  and  non-payment  of  a  promissory  note  written 
and  served  on  the  right  day  upon  an  endorser  of  the  note,  will  not  be 
vitiated  by  a  mere  error  or  mistake  in  the  date  of  the  notice,  but  the 
same  will  be  asafficient  notice  of  protest.     Journey  v.  Pierce,  176. 

8.  The  alteration  of  an  accommodation  note  by  the  maker  in  a  ma- 
terial part,  after  endorsement,  but  before  delivery,  and  without  the 
sanction  of  the  endorser,  will  vitiate  and  avoid  it  in  the  hands  of  the 
endorsee  as  to  the  endorser.    Bank  of  Newark  v.  Crawford,  282. 

4.  A  negotiable  promissory  note  drawn  in  blank  as  to  the  payee,  may 
at  any  time,  either  before  or  after  its  maturity,  be  filled  with  the  name 
of  the  bona  fide  holder  of  it  for  a  valuable  consideratien,  as  the  payee 
of  it,  against  the  maker  of  it.  The  Farmers  and  Merchants  Bank  of 
Baltimore  v.  Horsey,  385. 

5.  A  promissory  note  issued  with  a  blank  left  in  it  for  the  name  of 
the  payee,  may  be  filled  by  any  bona  fide  holder  of  it  with  his  own 
name,  and  it  will  then  become  the  promissory  note  of  the  maker  to 
him  as  the  payee  from  its  date,  and  in  an  action  upon  it  against  the 
maker,  he  will  not  be  bound  to  prove  the  nature  of  the  tranjaction  be- 
tween the  maker  aud  the  first  holder  from  whom  he  received  it,  or  that 
he  received  it  from  the  latter  according  to  the  purpose  for  which  it  was 
80  given  to  him,  or  that  he  had  authority  from  the  maker  to  fill  the 
blank  with  his  own  name,  or  at  his  will  and  pleasure  to  pass  it  as  h'- 
received  it,  to  another  with  the  like  power  and  discretion  in  regard  ti 
it  ;  for  this  authority  the  transBCt'on    itt.elf  imporla    and    the  law    im- 
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plies  in  faror  of  every  bonajide  holder  of  it,  whenever  a  promissory 
note  is  made  and  issued  in  this  manner.     Townsend  v.  France,  441. 

6.  In  an  action  upon  a  promissory  note  against  an  endorser,  the 
maker  of  it  is  a  competent  witness  for  the  defendant. 

7.  No  action  will  lie  against  the  endorser  of  a  promisaory  note  for 
the  accommodation  of  the  maker,  by  the  holder  of  it  who  discounted 
it  for  the  latter  with  the  knowledge  of  its  character,  at  a  higher  rate  of 
discount  than  six  per  cent-,  for  it  was  in  effect  a  loan  of  money  to  the 
amoant  advanced  npon  it  within  the  meaning  of  the  statute  against 
usury,  and  as  such  was  void  for  that  reason,  notwithstanding  the  statute 
does  not  in  terms  provide  or  declare  that  a  loan  or  contract  made  con- 
trary to  the  provisions  of  it,  shall  be  void.     Cook  v.  Pierce,  499. 

8.  In  an  action  by  an  innocent  holder  of  a  promissory  note  negotia- 
ted before  its  maturity,  against  the  maker  of  it,  the  payee  and  endorse* 
of  it  is  a  competent  witness  for  the  defendant  to  prove  that  it  had  been 
altered  in  a  material  part  and  fraudulently  put  in  circulation  contrary 
to  his  understanding  and  intention,  after  he  had  endorsed  and  delivered 
it  for  a  special  purpose  to  another. 

9.  And  in  an  action  by  the  holder  against  the  maker  of  such  a  pro- 
missory note  given  for  a  good  and  sufficient  consideration  to  the  payee 
of  it,  by  whom  it  was  afterwards  endorsed  and  delivered  to  a  friend  to 
enable  him  to  obtain  a  loan  of  money  upon  it  as  collateral  security 
merely,  but  who,  contrary  to  his  understanding  and  intention,  put  it  in 
circulation,  and  which  before  its  maturity  came  to  the  possession  of  the 
plaintiff,  without  proof  of  any  knowledge  on  his  part  as  to  the  fraud 
or  the  means  by  which  it  had  been  put  in  circulation,  he  will  be  enti- 
tled to  recover,  notwithstanding  the  maker  has  in  the  meanwhile  and 
before  its  maturity  paid  the  amount  of  it  to  the  payee. 

10.  The  alteration  of  such  note  without  the  knowledge  and  consent 
of  the  maker,  after  he  has  delivered  it  to  the  payee,  by  adding  in  the 
body  of  it  the  words,  **  payable  at  the  Bank  of  Smyrna,"  will  constitute 
a  material  alt«>ration  of  it,  which  will  vitiate  and  avoid  it  in  the  hands 
of  an  innocent  holder.     Sudler  v.  Collins,  588. 

See  Limitation  of  Actions,  2,  8,  6,  6,  7. 

Practice,  1.  Securities,  Witness. 

PROTEST.  See  PROMisaoRY  Notes,  2.     Practice,  9. 

PUBLIC  SALE. 

1.  Secret  by  bidding,  or  puffing  at  a  public  sale  is  not  lawful.  The 
employment  of  a  puffer  to  enhance  the  price  of  the  property  ia  not  only 
opposed  to  the  soundest  principles  of  public  policy,  but  a  sale  made 
under  such  circumstances  ia  a  fraud  upon  the  purchaser,  and  is  conse- 
quently invalid  in  law. 
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2.  The  doctrine  laid  down  by  Lord  Mansfield  in  delivering  the  jadg> 
ment  of  the  Court  of  King's  Bench,  in  the  case  of  Bexwdl  v.  Christie, 
Covop.  396,  that  ''  the  basis  of  all  dealings  ought  to  be  good  faith  ;  so, 
more  especially  in  these  transactions,  where  the  public  are  brought  to- 
gether upon  a  confidence  that  tae  articles  set  up  to  sale,  will  be  disposed 
of  to  the  highest  bidder ;  that  could  never  be  the  case,  if  the  owner 
might  secretly  and  privately  enhance  the  price  by  a  person  employed 
for  that  purpose,"  is  the  only  true  and  safe  doctrine  applicable  in  such 
cases. 

3.  The  conclusion  of  Chancellor  Kent  declaring  the  doctrine  of  the 
earlier  cases  just  and  salutary,  and  that  no  person  ought,  in  any  case,  to 
be  employed  secretly  to  bid  for  the  owner  against  the  bona  fide  bidder 
at  a  public  auction.  It  is  fraud  in  law  upon  the  very  face  of  the  trans- 
action ;  and  the  owner's  interference  and  right  to  bid,  in  order  to  be 
admissible,  ought  to  be  intimated  in  the  conditions  of  sale,  approved 
and  sustained  as  the  rule  of  law  on  the  subject  in  this  State. 

4.  And  there  is  no  hardship  in  the  rule  which  is  thus  established,  for 
it  is  perfectly  competent  for  the  seller  to  fix  a  minimum  price,  or  to  re- 
serve to  himself  the  right  to  bid,  or  to  employ  another  to  bid  for  him, 
but  he  must  give  fair  notice  of  the  fact,  so  that  no  one  may  be  misled 
or  deceived  in  such  a  sale.     Bradley'' a  Executor  v.  Baynard,  659. 

RAILROADS. 

1.  The  jury  on  a  writ  of  ad  quod  damnum  to  assess  the  damages  of 
the  owners  of  lands  upon  which  a  railroad  is  to  be  located,  are  to  as- 
certain and  determine  the  pecuniary  compensation  to  which  the  owners 
will  be  entitled  for  the  injury  they  will  sustain,  by  reason  of  the  location 
and  construction  of  the  railroad  through  their  lands ;  and  this  is  the 
extent  of  their  authority. 

2.  The  term  damages  in  this  connection,  simply  means  a  pecuniary 
compensation,  or  recompense  for  the  injuries  actually  received  and 
should  be  commensurate  with  the  injury  sustained,  and  nothing  more  ; 
and  in  ascertaining  the  damages,  the  jury  may  include,  if  they  see  fit, 
the  cost  of  the  fences  rendered  necessary,  as  incidental  to  the  taking  of 
the  land,  but  this  does  not  authorize  them  to  make  a  contract  between 
the  parties,  or  to  impose  upon  the  railroad  company  any  obligation 
whatever,  in  respect  to  the  erection  of  fences  along  the  line  of  the  road. 
To  incorporate  such  a  provision  in  their  return,  would  therefore  be  the 
exercise  of  powers  not  granted  to  them,  and  such  portion  of  their  return 
will  be  of  no  effect. 

3.  There  is  no  general  law,  or  statutory  provision  in  this  State  re- 
quiring railroad  companies  to  fence  their  roads.  The  general  fence  law, 
Revised  Code,  Chapter  fifty  seven,  has  no  application  to  railroads  ;  and 
where   there  exists  no  statutory  regulation  defining  the  duties  of  rail- 
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road  companies  in  regard  to  fencing,  they  are  under  no  obligation  to 
make,  or  maintain  fences  between  their  roads  and  the  adjoining  lands. 
They  come  within  the  common  law  rule;  and  at  common  law,  the  owner 
of  land  is  not  bound  to  fence  against  the  cattle  of  his  neighbor.  The 
owner  of  cattle  is  bound  to  keep  them  within  his  own  lines,  and  if  he 
puffers  them  to  go  at  large,  and  they  stray  upon  the  premises  of  his 
neighbour,  they  are  clearly  trespassers,  and  he  is  liable  for  whatever 
damtige  they  may  commit,  and  as  a  general  rule,  he  cannot  recover  for 
injuries  received  by  them  while  thus  wrongfully  on  his  neighbor's 
premises. 

4.  So  too,  in  regard  to  railroad  companies  ;  at  common  law  they  are 
not  bound  to  fence.  Their  obligations  in  this  respect  are  coextensive 
only  with  statutory  requirements,  and  in  the  absence  of  such  require- 
ments, no  liability,  as  a  general  rule,  exists  for  injury  to  cattle  while 
straying  on  their  tracks,  unless  they  are  guilty  of  wilful  negligence,  or 
misconduct. 

5.  A  special  agreement,  however,  made  by  an  agent  of  a  railroad  com- 
pany authorized  to  make  it,  with  a  land  owner  to  erect  and  keep  up 
good  and  substantial  fences  on  both  sides  of  their  railroad  upon  his  land 
will  bind  the  company,  although  neither  the  agreement,  nor  the  appoint- 
ment of  the  agent,  is  under  the  corporate  seal  of  the  company.  The 
ancient  rule  of  the  common  law  on  this  point,  has  long  been  relaxed, 
if  not  entirely  superceded,  both  in  this  country  and  in  England,  until  at 
length,  corporations  in  regard  to  the  appointment  of  agents  and  making 
of  contracts,  are  now  placed  on  the  same  footing  as  individuals  in  this 
country.  But  in  such  case  the  remedy  must  be  on  the  contract  itself, 
for  a  breach  of  it  by  the  party  with  whom  it  is  made,  or  his  legal  repre- 
sentatives, and  not  by  action  of  trespass  at  the  suit  of  a  stranger.  It 
does  not  inure  to  the  benefit  of  another,  such  as  the  tenant  of  the  prem  - 
ises,  in  relation  to  which  it  was  made,  for  such  a  contract  cannot  be 
treated  as  a  covenant  running  with  the  land,  which  it  undoubtedly  is 
not.      Vandegrift  v.  Delaware  R.  R.   Co.  287. 

RECOUPMENT.  See  Landlord  and  Tenant,  6. 

RENT.  See  Landlord  and  Tenant,  1,  2,  4. 

REPLEVIN.     See  Sheriff,  2.     Lien,  1,  2. 

SALE.     See  Public  Sales.     Contracts,  7,  8,  9,  10,  11,  12. 

SCHOOL  DISTRICT. 

If  the  School  Committee  of  a  District  employ  a  teacher  without  spe- 
cifications as  to  time,  to  teach  school  in  the  disirict,  and  they  afterward 
notify  him  that  the  school  fund  for  the  district  is  expended,  and  that 
they  cannot  employ  him  any  longer  as  a  teacher,  the  district  is  not  lia- 
ble if  he  continues  to  teacn,  for  his  services  afterward.  School  District 
No.  7,  V.    Walker,  21. 
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SCIRE  FACIAS. 

1.  To  prov^e  the  mere  possessioa  of  real  estate,  parol  evidence  is 
always  competent. 

2.  A  receipt  and  release  by  two  of  the  heirs  at  law,  one  of  whom  was 
the  adnainisurator  of  the  deceised  plaintiff  in  a  judgrnent,  executed  to 
one  of  the  ter-tenants  of  the  defendant  in  it,  of  his  portion  of  the  land 
bound  by  the  lien  of  t]»e  judgment  on  his  paying  his  proportion  of  it, 
will  not  be  presumed  or  construed  by  the  court,  in  a  suit  by  such  ad- 
ministrator on  ihejudgment  agiinst  the  ter-te"ants,to  have  been  execu- 
ted by  him  in  his  representative  capacity  as  such  administrator  ;  nor 
will  it  be  admitted  in  evidence  as  such,  without  the  consent  of  the 
opposite  party,  as  a  p&jment  pro  tanto  upon  the  judgment. 

3.  A  judgment  after  the  lapse  of  twenty  years  without  any  payment, 
or  process  upon  it,  or  any  acknowledgment  of  it  in  the  meantime  as  a 
subsisting  dibt,  or  any  explanation  of  its  so  remaining,  will  be  pre- 
sumed in  law  to  be  paid.  This  pre=!umption,  however,  may  be  rebut- 
ted by  faet^  and  circumstances  which  it  is  incumbent  on  the  party  seek- 
ing to  enforce  the  payment  of  it  to  prove  and  establish,  such  as  the 
known  insolvency,  or  utter  inability  of  the  defendant  to  pay  it  in  the 
meanwhile.  But  a  writ  of  fieri  facias  or  any  other  process  of  execu- 
tion issued  upon  it,  and  particularly,  when  the  latter  has  proceeded  to  a 
levy  on  the  goods  and  chattels,  lands  and  tenements  of  the  defendant, 
and  a  sale  thereof  and  the  application  of  a  portion  of  the  proceeds  to  a 
payment  upon  it,  is  not  only  strong,  but  conclusive  evidence  to  rebut 
such  presumption. 

4.  The  peaceable  possession  of  lands  for  twenty-seven  years  by  the 
ter-tenants,  is  no  defence  to  a  scire  facias  against  them  on  a  judgment 
recovered  against  the  party  from  whom  they  derived  their  title  to  them. 
Because  such  possession  was  not  adverse  to  the  claim  of  the  plaintiff  in 
the  judgment,  who  had  but  a  lien,  and  no  right  of  entry  in  the  mean- 
time upon  the  lands  in  question. 

5.  It  is  not  necessary  in  this  State  that  there  should  be  a  scire  facias 
and  a  return  of  nihil  against  thp  administrator  of  a  deceased  defendant 
in  a  judgment,  before  a  scire  facias  can  issue  upon  it  against  his  heirs 
at  law  and  ter-tenants;  neither  is  it  necessary  to  j  )in  the  heirs  at  law 
with  the  ter-tenants  in  such  a  writ.  But  the  administrator  and  ter-ten- 
ants may  be  joined  in  such  a  writ.  Robiiiaon  s  Admr.  v.  MiLby^s  Admr. 
and  Ter-tenants,  387. 

See  Practice,  8,  11. 

REMEDY.     See  Contracts,  16,  17,  18. 

SECRET  BIDDING.     See  Public  Sales. 

SECURITIES. 

Where  one  person  gives  another  his  promissory  note  and  afterward 
his  bond,  or  other  in:iirument  under  seal,  for  the  absolute  payment  of 
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a  sum  of  money,  the  law  will  presume  the  bonri  or  other  instrument 
Qoder  seal, to  have  been  in  saiisfaction  of  all  pre-existing  indebtedness 
on  the  part  of  the  former  to  ihe  latter  up  to  the  time  when  such  second 
security  was  given  by  him,  and  the  fjrm>^r  security  of  a  lower  grade 
apou  that  presumption,  would  be  merged  in  and  extinguished  by  the 
latter  security  of  a  higher  na'ure.  This,  however,  is  but  a  legal  pre- 
sumption, which  may  be  reb  ilted  by  evidence  to  the  contrary.  Where, 
therefore,  it  appears  from  the  evidence  in  any  case,  that  the  parties  to 
the  two  securitiei  are  not  the  same,  or  that  the  subsequent  security  of 
a  higher  grade  was  given  and  taken  as  collateral,  or  additional  security 
only  for  the  former  and  for  the  same  indebtedness, and  was  not  intend- 
ed to  supersede,  or  extinguish  it,  both  will  continue  v.ilid  and  subsist- 
ing securities  for  the  purpose  for  which  they  were  given.  Christian 
d  Carran.  v.  Naudain's  Admr.,  515. 

See  Pleading,  9. 
SEDUCTION.     See  Evidence,  6,  6,  7,  8. 
SET-OFF. 

1.  A  judgment  against  two  persons,  one  of  whom  has  di?d  since,  may 
be  pleaded  as  a  se.-off  against  the  survivor  in  a  subsequent  action  by 
him  in  his  own  right  against  the  plaintiff  in  the  judgment. 

2.  An  award,  or  report  on  a  submission  to  arbitration,  or  rule  of 
reference  out  of  court,  '*  of  all  matters  in  controversy  between  the 
parties,"  is  not  conclusive  as  to  all  such  matters,  but  the  same  may  be 
inquired  i;ito,  and  evidence  is  admissible  to  prove  that  a  matter  wiihin 
the  terms  and  scape  of  the  submission,  or  reference,  was  not  included 
in  it,  and  was  not  CDnsidered  by  the  reterees,  or  arbitrators.  Robinson 
V.  Burton's  Admr.,  62. 

3.  If  either  party  sues,  or  is  sued  as  an  executor,  or  administrator, 
and  there  are  mutual  debts  between  the  testator  or  intestate  and  the 
other  party,  one  debt  may  be  set  olT  against  the  other.  State  use  of 
Connowj,i/'8  Admr.  v.  Conioway   206. 

See  Landlord  and  Tenant,  5.    Pleading,  8,  10. 
SHERIFF. 

1.  There  is  no  law  in  this  State  which  requires  that  a  deputy  sheriff 
shou'd  be  appointed  in  writing,  and  in  an  action  by  him  against  the 
pheriff  for  services  render -d  as  such,  he  will  be  entitled  to  recover 
without  proof  of  his  appointment  in  writing.  Morris  v.  West' s  Admr. 
123. 

2.  The  sheriff  may  sue  on  a  replevin  bond  taken  by  him,  on  the 
failure  of  the  plaintiff  in  the  replevin  to  prosecute  his  action.  Ogle  v. 
Smith,  174, 

3.  A  sheriff  is  bound  to  exercise  due  diligence  in  executing  all  writs 
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coming  into  his  hands,  and  to  levy  a  Ji.  fa.  within  a  reasonable  time 
after  he  receives  it,  if  he  can  find  goods  of  the  defendent  within  his 
bailiwick  subject  to  be  taken  in  execution  under  it;  and  to  make  pro- 
per inquiry  and  effort  to  discover  such  goods,  and  to  exercise  due  care 
and  diligence,  discernment  and  discretion,  when  counter  claims,  par- 
ticularly of  a  f^ise,  fraudulent,  or  suspicious  character,  are  set  up  to 
them  by  another  to  prevent  his  levying  upon  them  :  and  these  rules 
apply  as  well  when  the  execution  of  the  writ  is  deputed  to  another,  as 
when  it  is  in  the  hands  of  the  sheriff  himself- 

4.  Every.;?,  fa.  should  be  levied  within  sixty  days  at  least,  because 
if  levied  in  that  time,  the  lien  of  it  attaches  to  the  goods  of  the  defen- 
dant from  the  moment  it  i^  delivered  to  the  sheriff. 

5.  But  without  any  intimation  from  the  plaintiff  in  the  writ  or  his 
counsel  that  prompt  attention  in  the  levying  of  it  is  important  or  ad- 
visable, the  sheriff  is  only  bound  to  exercise  ordinary  diligence  in 
the  matter,  and  may  levy  it  at  any  time  within  the  sixty  days  after  it 
is  delivered  to  him. 

6.  If  in  an  action  for  a  false  return  of  nulla  bona  to  such  a  writ 
against  a  sheriff  and  his  sureties,  it  appears  that  the  counsel  for  the 
plaintiff  was  informed  by  the  sheriff  thirty  days  after  he  had  received 
it,  that  the  defendant  had  sold  all  his  goods  and  had  none  to  be  levied 
on,  to  which  he  simply  replied  '•  look  again,"  which  he  did.  a  d  after 
doing  so.  again  informed  him  that  he  had  nofie,  to  which  he  made  no 
reply,  but  afterward  on  the  return  of  the  writ  applied  at  the  next 
term  of  the  court  and  obtained  leave  for  the  sheriff  to  ainond  bis  return 
of  nulla  bona  thereon  by  adding  the  words,  "  and  levied  on  lands  and 
tenements  as  per  description  annexed,"  the  plaintiff  will  not  be  thereby 
estopped  or  precluded  from  impeaching  the  truth  and  validity  of  the 
return  so  made  to  the  writ. 

7.  But  if  the  evidence  warranted  the  j'lry  in  believing  that  the 
counsel  for  the  plaintiffs  in  the  writ  before  the  return  of  it,  af'Sented 
to  or  aiquiesced  in  the  return's  being  so  made  :  or  that  the  sheriff 
before  making  it,  desired  and  sought  instructions  from  him  to  levy  on 
the  goods  after  informing  him  that  the  defendant  had  sold  them  to 
another,  and  he  gave  him  no  directions  to  do  so.  it  would  constitute  a 
good  defence  to  the  action.  For  if  the  sheriff  believes  from  the  in- 
formation he  has  received  and  ha.s  good  grounds  to  apprehend  that 
the  (roods  in  question  in  such  a  case  were  not  the  property  of  the 
defendant  in  the  writ  when  it  ca!ne  to  his  hands,  he  not  only  has  a 
right  to  call  upon  the  |)hiintiffs  or  their  counsel  for  their  directions  as 
to  what  he  shall  do  under  the  circuinstaiices.  but  also  to  demand  in- 
demnity before  proceeding  to  levy  upon  them.  (\ike,  Ihnihhn  (fc  Co. 
V.   Cannon  el  al.  427,  128 

8.  The  charge  of  a  sheriff  for  summoning  grand  jurors  to  attend  the 


694  INDEX. 

SRERJFF -Continued. 

court  of  Oyer  and  Terminer,  and  also  the  court  of  General  Sessions 
of  the  Peace  and  Jail  Delivery,  is  proper  to  be  allowed  by  the  Levy 
Court,  as  for  a  separate  and  distinct  service  in  summoning  a  grand 
jury  to  attend  each  of  said  courts.  But  for  summoning  petit  jurors  to 
attend  the  latter  and  also  the  Superior  Court,  he  can  only  be  allowed 
for  one  service  in  summoning  such  jurors  at  one  and  at  the  same  time 
to  attend  both  of  those  courts.  He  is,  however,  to  be  allowed  in  ad- 
dition thereto,  his  prdper  fees  and  charges  for  summoning  the 
additional  and  special  petit  jurors  necessary  to  complete  the  whole 
panel  required  to  attend  the  Court  of  Oyer  and  Terminer  alone,  but 
neither  of  the  other  courts  ;  and  yet,  h6  is  not  to  be  allowed  as 
for  a  separate,  distinct,  or  additional  service  in  summoning  the  other 
petit  jurors  to  attend  that  court  and  also  the  two  other  courts  at  the 
same  time. 

9-  Although  there  is  no  positive  law  to  sanction  the  practice,  if  it 
has  been  the  established  custom  of  the  Levy  Court  to  allow  the  sheriflf 
his  reasonable  charges  for  the  custody  and  maintenance  of  common 
vagrants  in  the  common  jail  of  the  county,  it  cannot  refuse  to  allow 
his  reasonable  and  proper  charges  therefor,  until  he  has  been  duly 
notified  that  no  such  charges  will  be  sancti:)ned  or  allowed  thereafter. 
But  he  is  not  to  be  allowed  any  fee  whatever,  for  the  commitment  of  a 
vagrant,  without  an  actual  commitment  by  a  public  ofiBcer.  State  use 
TreasW  of  N.  C.   County,  v.  Ogle  at  al.  503. 

See  Attachment,  1,  3,  6.     Elegit,  1,  2,  3,  4,  5,  6. 

SPBCIAL  BAIL.     See  Contracts,  16,  17,  18,  19. 

SPECIFIC  LIEN.     See  Lien,  1,  2 

STATUTE  OF  FRAUDS.     See  Fraud,  1. 

STATUTE  OF  LIMITATIONS.     See  Limitation  of  Actions. 

STATUTORY"  CONSTRUCTION.      See  Contracts,  5,  6,  16,  17,  18.  19. 

Legislative  Power.     Limitation  of  Actions,  B,  3,  6,  6,  7,  8. 

TAXATION.  See  Contracts,  1,  2,  3,  4,  5,  6. 

TENANT.     See  Landloro  and  Tenant. 

TENANT  BY  THK  CURTESY.     See  Curtesy. 

TENDER.  See  Lien,  2. 

TERTENANTS.     See  Scire  Facias,  4,  5, 

TRESPASS.     See  Assault  and  Battkry,  1,  2. 

TRUSTS. 

1.  In  the  case  of  an  active  trust,  a  judgment  is  not  a  lien  on  the  in- 
terest or  estate  of  the  cestui  rjue  trust,  nor  is  there  any  remedy  at  law  to 
enforce  the  payment  of  a  judgment  out  of  such  interest  or  estate. 
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2.  Bat  where  one  person  enters  into  a  written  contract  with  anoAer 
to  buy  certain  lands  of  him  for  $7000,  payable  by  instalments  and  takes 
from  him  a  bond,  with  a  condition  for  the  conveyance  of  the  same  to 
him  by  deed  when  the  purchase  money  is  paid,  enters  into  possession 
of  them,  gives  him  his  judgment  bond  to  secure  the  purchase  money, 
which  is  entered  against  him  and  becomes  a  lien  on  other  lands  already 
owned  by  him,  and  it  is  further  agreed  in  the  contract  between  them, 
that  the  vendor  is  to  execute  deeds  to  the  purchasers  for  any  parts  of 
the  land  which  may  at  any  time  be  sold  by  him  on  his  paying  the  pro- 
ceeds of  such  sales  "o  the  vendor,  and  he  in  the  mean  while  makes  pay- 
ments, most  of  which  is  raised  in  this  manner,  until  the  balance  of  the 
money  due  under  the  contract  is  re  luc<^d  to  $223(5,  87.  and  he  then  en- 
ters into  a  written  contract  with  a  third  person  to  sell  and  convey  to  him 
the  residue  of  the  lands  clear  of  all  incumbrances  for  $5800,  by  a  cer 
tain  day,  which  he  fails  to  do,  and  in  a  few  raTnth:^  afterward  the  ven- 
dor with  his  consent  and  approbation  and  in  fulfillment  ot  such  contract 
endorsed  under  his  hand  aud  seal  upon  it,  execure  a  deed  for  the  same 
to  such  third  person  for  the  price  aijreed  upon  by  him,  but  without  re 
ceiving  any  part  of  it,  and  such  third  person  enters  into  possession  of 
the  premises,  pays  him  $500  on  the  execution  of  the  agreement,  $500 
on  the  execution  of  the  deed  by  the  vendor,  and  at  the  same  time  exe- 
cutes his  judgment  bond   and   raortgat^e  of  the    premises   to  him    for 
S4800  to  secure   the  balance  of  the  purchase  money  therefor,  a  part  of 
which  is  afterward  paid  to  him,  and  the  judgment  and  mortgage  is  then 
assigned  by  him  to  another,  and  the  balance  of  $2236,  87  due  from  him 
to  the  vendor  is  also  afterward  paid  and  satisfied  by  a  sale  of  his  real 
estate  on  execution  process  sued   out   by   the  latter   on    his  judgment 
against  him,  a  judgment  obtained  in  the  Superior  Court  of  the  county 
against  such  a  person  by  another  party,  after  he  entered  into  the  con- 
tract to  sell  the  residue  of  the  lands  to  such  third  person,  but  before  the 
execution  of  the  deed  of  the  vendor  to   him,  will  be  a   lien   upon    the 
equitable  interest  in  the  lands  at  that  time  acquired  by  such  person  so 
buying  and  holding  an<l   contrac'ing   to  sell  them  when   the  judgment 
was  so  entered  against  him,  which    was   at  least   to    the    extent  of  the 
amount  of  the  purchase  money  which  up  to  that  time  had  been  pui'i  by 
him,  and  as  he  had  paid  upward  of    two-thirds   of  the  purchase  money 
up  to  that  time,  it  would  seem  to  follow  that  his  interest  in  the  land 
must  have  been  equal  in  value  to,  at  leant,  two-thir'ls  thereof. 

3.  The  fact  that  such  third  person  had  entert^d  into  his  agreemcr.t  to 
purchase  the  residue  of  the  lands  before  the  judgmetit  was  tritt-red, 
could  constitute  no  equity  in  his  favor,  as  he  was  conversant  wiili  th'; 
terms  of  the  contract  between  the  other  two  parlies  in  regard  to  the 
lands,  and  for  more  than  two  months  befire  he  accejited  his  convoy 
ance  from  the  original  owner  and  vemior  of  them,  he  had  legal  uiid  con- 
structive notice  of  the  entry  and  existence  of  the  judgment  in  question. 
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4.  Neither  was  there  any  equity  existing  in  favor  of  the  original  ren 
der  of  the  lands,  because  he  was  not  only  well  secured  at  the  time  for 
the  balance  of  the  purchase  money  due  him  on  other  lands  of  the  per- 
SOB  to  whom  he  conlraoted  to  sell  the  land  in  question,  but  by  convey- 
ing the  land  in  question  to  such  third  person  and  iinowingly  permitting 
him  to  mortgage  them  for  the  purchase  money  to  the  person  with  whom 
he  contracted  for  it,  he  released  any  equitable  claim  or  lien  which  he 
otherwise  might  have  had  against  the  land  for  the  balance  of  the  pur- 
chase money  then  due  himself  from  such  person. 

5.  Every  description  of  estate  or  interest  legal  or  equitable  in  lands 
in  this  State,  except  where  the  same  is  the  subject  of  an  active  trust, 
is  liable  to  execution  and  sale  ;  and  a  judgment  recovered  before  the 
proper  tribunals  for  the  purpose,  has  always  been  held  to  be  a  lien  on 
real  estate  in  this  State. 

6.  An  equitable  interest  like  the  one  in  question,  is  not  a  mere 
chattel  interest.  It  would  not  go  to  executors  on  the  death  of  the 
party  entitled  to  it,  but  is  an  inheritable  interest,  and  would  descend 
as  such  to  his  heirs  at  law  ;  and  a  judgment  is  a  lien  upon  such  an 
equitable  interest. 

7.  Section  3,  chajiter  2,  of  statute  29  Charles  the  Second  has  never 
been  held  to  be  in  force  in  this  State.  Flanagan  &  Sons  v.  Daws.  476 
477,  478. 

See  Pleading,  11. 
USURY. 

1.  In  an  actien  of  debt  qui  tarn  under  the  statute  against  usury  to 
recover  the  forfeiture  and  penalty  imposed  by  it,  at  the  suit  of  the 
surety,  the  principal  in  ihe  bond  given  to  secure  the  payment  of  the 
money  borrowed,  is  a  competent  witness  to  prove  the  usury. 

2.  The  offence  is  consummated,  the  forfeiture  is  incurred  and  the 
cause  of  action  accrues  under  the  statute,  not  when  the  loan  is  con- 
tracted and  the  money  is  advanced  by  the  lender,  but  when  the  debt  it 
paid  by  the  borrower.  And  the  forfeiture  ought  not  to  exceed  the 
actual  amount  lent  without  interest  thereon.      Gardner  v.  Daniel,  300. 

3.  In  an  action  upon  a  promissory  note  against  an  endorser,  the 
maker  of  it  is  a  competent  witness  for  the  defendant. 

4.  No  action  will  lie  agaihst  the  endorser  of  a  promissory  note  for  the 
accommodation  of  the  maker  by  the  holder  of  it  who  discour/ted  it  for 
the  latter  with  the  knowledge  of  its  character,  at  a  higher  rat-  of  dis- 
count than  six  percent  ,  for  it  was  in  effect  a  loan  of  money  to  the 
amount  advanced  upon  it,  within  the  meaning  of  the  Ftatute  against 
usury,  and  as  such  was  void  for  that  reason,  notwithstanding  the  statute 
does  not  in  terms  provide  or  declare  that  a  loan  or  contract  made  con- 
trary to  the  provisions  of  it  shall  be  void.     Cook  V.  Fierce,  A^J9. 

VENDUE.     See  Public  Sales. 
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WAIVER.    See  Liik,  1,  2. 

WARRANT  OF  ATTORNEY.    See  Judomekh. 

WARRANTY.    See  Considbbation,  1. 

WILLS. 

1.  Testamentary  wittaesaes,  physiciana  and  experts  are  always  allowed 
to  testify  as  to  their  opinions  in  reference  to  the  mental  capacity  of  the 
testator  to  make  a  will,  without  stating  the  p%rticular  grounds  on  which 
they  hare  formed  them ;  but  other  witnesses  are  not. 

2.  It  is  incumbent  upon  the  person  seeking  to  establish  the  will,  to 
prove  all  the  formal  requisites  of  it  to  the  satisfaction  of  the  jury  on  an 
issue  of  devisavit  vel  non  ;  and  if  the  jury  are  satisfied  from  the  evi- 
dence that  the  testator  signed  the  paper  writing  knowing  it  to  be  his  will, 
and  the  witnesses  attested  and  subscribed  the  same  in  his  presence,  tke 
will  was  daly  executed  and  must  be  recognized  to  be  a  valid  will,  unless 
he  was  mentally  incapable  of  making  a  will,  or  unless  undue  influence 
was  exerted  over  his  mind  to  such  an  extent  as  to  procure  a  disposition 
of  his  property  to  be  made  contrary  to  his  real  wishes,  and  these  art 
purely  questions  of  fact  for  the  jury  to  decide  under  the  instructions  of 
the  court  in  relation  to  the  rules  of  law  applicable  to  them. 

3.  Evtry  person  is  presumed  in  law  to  be  of  sound  mind  until  the 
contrary  is  shown,  and  the  burden  of  showing  an  unsound  mind  in  the 
testator,  rests  on  the  party  contesting  the  validity  of  the  will,  and  the 
testimony  on  this  point  must  relate  to  the  time  of  its  execution. 

4.  Mere  weakness  of  mind,  or  partial  imbecility  from  disease  of  the 
body,  or  from  age,  will  not  render  a  person  incapable  of  making  a  will. 
A  weak,  or  feeble  minded  person  may  make  a  valid  will,  provided  he 
has  understanding  and  memory  sufficient  to  enable  him  to  know  what 
he  is  about  and  to  whom  he  is  disposing  of  his  property.  If  therefore 
the  testator  at  the  time  of  executing  the  will  was  capable  ef  exercising 
theught,  reflection  andjudgment,  knew  what  he  was  doing  and  how  he 
was  dispesing  of  his  property,  and  had  sufficient  memory  and  under- 
standing to  comprehend  tKe  nature  and  character  of  the  transaction,  he 
is  capable  of  making  a  will ;  otherwise  not. 

5.  Undue  influence  muitbe  such  an  influence  exerted  over  the  testa- 
tor's mind  as  to  take  away  or  destroy  for  the  time  his  own  free  will  ; 
and  must  be  such  an  influence  obtained  either  by  flattery,  exeessive  im- 
portunity, or  threats,  or  in  some  other  mode, by  whieh  such  a  dominion 
is  acquired  over  the  will  of  the  testator  as  to  overbear  and  destroy  his 
free  agency  and  constrain  him  to  do  against  his  free  will,  what  he  is  un- 
able to  refuse.  But  that  influence  which  is  acquired  by  modest  persua- 
sion, or  by  arguments  addressed  to  the  understanding,  or  by  mere  ap- 
peals made  to  the  affections  of  the  testator,  does  not  amount  in  contem- 
plation of  law  to  undue  influence,  or  such  influence  as  will  invalidate  a 
will.     Lodge  etal.  v.  L»dgt'$  Will,  418,  419. 
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6.  The  probate  of  a  will  in  the  asaal  form  before  a  Register  cannot  be 
collaterally  questioned  or  inquired  into  ia  any  other  proceeding,  but  ia 
oonolusive  until  it  is  brought  directly  in  review  before  the  proper  tribun- 
al as  provided  for  by  the  statute. 

7.  The  signing  of  a  will  by  a  cross-mark  made  by  a  testatrix  to  her 
name  written  upon  it  by  another  at  her  instance  and  request,  is  a  suffi- 
cient signing  of  it  by  her  under  the  statute  ;  and  without  proof  that  it 
was  read  to  her,  or  that  the  contents  of  it  were  otherwise  made  knowa 
to  her,  although  she  could  not  read,  or  write,  she  will  be  presumed  to 
know  them  at  the  time  of  signing  it,  unless  the  contrary  appears. 

8.  If  some  of  the  devises  in  a  will  are  void  for  uncertainty,  or  by  rea- 
son of  a  devise  of  lands  in  perpetuity,  it  will  not  affect  the  admissibility 
of  it  in  evidence  in  an  action  of  ejectment  against  the  devisee  by  an  heir 
at  law  to  recover  the  lands  so  devised. 

0.  Although  the  first  rule  in  relation  to  the  construction  of  a  will  is 
to  ascertain  and  give  effect  to  the  intention  of  the  author  of  it,  if  it  is 
not  inconsistent  with  the  rules  or  principles  of  law  applicable  to  such  an 
instrument,  yet  the  heirs  at  law  cannot  be  disinherited  by  it  without 
express  words,  or  a  clear  and  certain  intention  apparent  upon  the  fiace 
of  it  to  give  the  lands  in  a  good  and  valid  devise  to  another. 

10.  When  the  secondary  and  subordinate  provisions  of  a  will  are  vague, 
confused  and  uncertain,  and  the  same  seems  to  be  the  case  with  the  main 
devises  in  it,  and  the  chief  design  and  intention  indiealed  in  it  unques- 
tionably is  that  neither  the  devisees  named  in  it,  nor  the  heirs  at  law 
•hall  ever  have  the  right  or  power  to  sell  the  lands  devised,  but  that  they 
shall  always  be  rent»d  out  for  the  benefit  of  the  devisees  and  their  de- 
scendants, the  rents  and  profits  thereof  to  be  equally  divided  between 
them  forever,  the  devise  will  for  these  reasons  be  held  to  be  inoperative 
and  void. 

Doe  d.  Mehin  and  wife  v.  Halloway,  527. 

11.  Although  the  general  rule  of  law  is  that  no  one  is  not  to  be  pre- 
sumed to  be  dead,  until  the  expiration  of  seven  years  from  the  time  be 
was  last  seen  or  heard  of ;  yet  his  death  may  be  presumed  after  a  short- 
er period  of  time,  if  the  facts  and  circumstances  proved,  will  warrant 
Buoh  a  presumption  in  the  case.  But  stricter  and  stronger  presumptive 
proof  will  be  required  to  warrant  it  in  the  latter  instance. 

12.  On  the  trial  of  an  issue  of  deoisavit  vel  nan  in  which  the  only  qnee- 
tion  involved  was  whether  the  testator  of  the  dispaled  will  was  then  liv- 
ing, or  dead,  the  jury  was  instructed  that  if  they  were  satisfied  from  all 
the  evidence  they  had  heard  in  regard  to  him,  his  character,  habits, 
health  and  constitution, that  he  had  lei\  the  State  and  gone  to  Califemia, 
and  had  not  been  seen,  heard  from,  nor  heard  of,  by  any  known  person 
either  there,  or  here,  or  elsewhere,  for  a  period  of  about  three  years  and 
a  half,  and  that  diligent  efforts  and  proper  inquiries,  particularly  in  Cal- 
ifornia where  he  was  living  when  last  heard  of,  had  been  made  ia  the 
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mean  while  by  the  parties  setting  up  the  will,  and  that  no  intelligence 
had  been,  or  could  be  obtained  in  regard  to  him,  during  that  time:  and 
they  had  probable  cause  and  good  reason  to  believe  and  conclude  in  their 
own  minds,  upon  all  the  evidence  which  they  had  before  them  in  regard 
to  him,  that  he  was  no  longer  livmg,  that  then  and  in  that  case,  they 
would  be  warranted  in  law  in  presuming  that  he  was  now  dead.  Oar- 
den  et  cU.  V.  Garden's  Executrix,  574. 

See  Devise. 

WILMINGTON.     See  Division  Walls. 

WINDOWS.     See  Ancient  Lights  or  Windows. 

WITNESS. 

1.  Where  two  different  parties  have  judgments  agiiust  the  same  de- 
fendant, on  the  younger  of  which  his  property  is  sold  and  the  money 
brought  into  Court  for  application,  on  an  issue  to  try  by  a  jury  what 
amount,  if  any,  is  due  on  the  older  judgment,  the  defendant  is  not  a 
competent  witness  to  prove  that  it  has  been  paid  ;  first,  because  he  is  a 
party  to  the  record  of  the  issue,  and  secondly,  because  he  is  interested 
in  the  result  of  it.     Union  Bank  v.   Prettyman,  16. 

2.  A  negro,  or  mulatto  is  a  competent  witness  for  a  white  person  in 
a  suit  against  a  negro  or  mulatto,  although  he  cannot  be  a  witness 
for  the  latter  against  the  former  in  the  same  suit  ;  and  it  is  no  objection 
to  his  competency,  that  the  rights  of  the  parties  are  not  mutual  and 
equal  in  this  respect. 

3.  Where  a  husband,  or  a  wife  is  a  pa'^ty  to  a  suit  and  immediately 
interested  in  the  result  of  it,  neither  is  a  competent  witness  for  the 
other,  even  to  prove  their  marriage,  or  any  other  fact  in  the  case.  Doe 
d.  Burton  v.  Wright,  49. 

4.  The  deposition  of  an  aged  and  infirm  witness  is  admissible  in 
evidence  on  proof  of  her  inability  to  attend  court,  without  resorting  to 
a  summons,  or  attachment  and  return  of  the  sheriff  to  show  the  fact. 
Van  &  Wife  v.  Draper,  126. 

6.  A  witness  cannot  be  excused  from  answering  a  question  peninent 
and  material  to  the  issue  joined,  nn;rely  un  the  j^rouud  thai  his  answer 
to  it,  will  have  the  tendency  or  effect  to  degrade  him  ;  but  where  the 
question  is  irrelevant,  or  only  collateral  to  the  matter  in  issue,  he  can- 
not be  compelled  to  answer,  if  it  would  have  that  effect.  Knowles  v. 
Knowles,  133. 

6.  An  heir  at  law  and  distributee  of  the  personal  estate  of  a  deceas- 
ed person,  is  not  a  competent  witness  without  release  for  his  adminis- 
trator in  an  action  to  recover  a  share  due  the  deceased  on  a  recogni- 
zance in  the  Orphans'  Court.  State  use  of  Connoways  Admr.  v.  Con- 
noway,  206. 

7,  In   an  action  of  trespass  for  assault  and  battery,  a  co-trespasser 
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joined  in  the  writ,  bat  retaraed  non  eat,  and  not  a  party  for  that  reason 
to  the  action,  ia  a  competent  witness  for  the  defendant.  Pepper  v. 
P^>per  et  cU.  286. 

8.  In  an  action  of  debt  qui  tarn  ander  the  statate  against  usnry  to 
recover  the  forfeiture  and  penalty  imposed  by  it,  at  the  suit  of  the 
surety,  the  principal  in  the  bond  given  to  secure  the  payment  of  the 
money  borrowed,  is  a  competent  witness  to  prove  the  usury.  Gardner 
V.  Daniel,  300. 

9.  In  an  action  for  a  malicious  prosecution,  the  fact  that  the  name 
of  the  defendant  is  endorsed  on  the  indictment  as  a  witness,  is  not  of 
itself  suflScient  evide  nee  that  he  instigated  the  prosecution  ;  but  if  he 
was  the  active  agent,  or  was  instrumental  in  bringing  the  charge  before 
the  Attorney  General  and  the  grand  jury,  then  he  was  the  prosecu- 
tor in  the  case,  and  to  determine  this  question,  the  jury  may  consider 
the  fact  t^at  his  was  the  only  name  endorsed  as  a  witness  on  the  in- 
dictment, and  that  he  was  the  only  witness  examined  for  the  prosecu- 
tion on  the  trial  of  it.     Anderson  v.  Callaway,  324. 

10.  In  an  action  upon  a  promissory  note  against  an  endorser,  the 
maker  of  it  is  a  competent  witness  for  the  defendant.  Cook  v.  Pierce, 
499. 

11.  In  an  action  by  an  innocent  holder  of  a  promissory  note  nego- 
tiated before  its  maturity,  against  the  maker  of  it,  the  payee  and 
endorser  of  it  is  a  competent  witness  for  the  defendant  to  prove  that 
it  had  been  altered  in  a  material  part  and  fraudulently  put  in  circula- 
tion, contrary  to  his  understanding  and  intention,  after  he  had  endorsed 
and  delivered  it  for  a  special  purpose  to  another.  Sadler  v.  Collins, 
688. 

See  Commission  De  Bene  Esse,  1.     Evidence,  22,  28. 


UC  SOUTHERN  REGIOWl  LIBRAHt  f  ACILi' 
III  I  III  llllllllll  HI!  Illllllllllll|l|iii 


A    001 


425  611     9 


